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C i t y of Hoover, a municipal c o r p o r a t i o n 

Appeal from J e f f e r s o n C i r c u i t Court 
(CV-05-223) 

BOLIN, J u s t i c e . 

The d e f e n d a n t , 1568 Montgomery Highway, I n c . , d/b/a 

"Nancy's Nook," "Nancy's Love S t u f f , " a n d / o r "Love S t u f f " 

( h e r e i n a f t e r "Love S t u f f " ) , a p p e a l s f r o m t h e t r i a l c o u r t ' s 



1070531 

judgment u p h o l d i n g § 13A-12-200.2, A l a . Code 1975, a g a i n s t a 

c o n s t i t u t i o n a l c h a l l e n g e . 

F a c t s and P r o c e d u r a l H i s t o r y 

On J a n u a r y 14, 2005, t h e C i t y o f H oover ("Hoover") s u e d 

Love S t u f f i n t h e J e f f e r s o n C i r c u i t C o u r t a l l e g i n g t h a t Love 

S t u f f was an " a d u l t - o n l y e n t e r p r i s e " and t h a t i t had v i o l a t e d 

§ 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) , A l a . Code 1975, a p a r t o f t h e Alabama A n t i -

O b s c e n i t y E n f o r c e m e n t A c t , § 13A-12-200.1 e t s e q . , A l a . Code 

1975 ("the A c t " ) , w h i c h had a l s o been i n c o r p o r a t e d i n t o t h e 

H o over m u n i c i p a l c o d e . S e c t i o n 13A-12-200.5(4) p r o v i d e s : 

"(4) I t s h a l l be u n l a w f u l f o r any p e r s o n t o 
o p e r a t e an a d u l t b o o k s t o r e , a d u l t movie h o u s e , a d u l t 
v i d e o s t o r e , o r o t h e r f o r m o f a d u l t - o n l y e n t e r p r i s e 
w i t h i n 1,000 f e e t o f a c h u r c h , p l a c e o f w o r s h i p , 
c h u r c h b o o k s t o r e , p u b l i c p a r k , p u b l i c h o u s i n g 
p r o j e c t , d a y c a r e c e n t e r , p u b l i c o r p r i v a t e s c h o o l , 
c o l l e g e , r e c r e a t i o n c e n t e r , s k a t i n g r i n k , v i d e o 
a r c a d e , p u b l i c swimming p o o l , p r i v a t e r e s i d e n c e , o r 
any o t h e r p l a c e f r e q u e n t e d by m i n o r s . Any p e r s o n who 
v i o l a t e s t h i s s u b s e c t i o n s h a l l be g u i l t y o f a 
m isdemeanor and, upon c o n v i c t i o n , s h a l l be p u n i s h e d 
by a f i n e o f n o t more t h a n t e n t h o u s a n d d o l l a r s 
($10,000) and may a l s o be i m p r i s o n e d i n t h e c o u n t y 
j a i l f o r n o t more t h a n one y e a r . " 

H o over f u r t h e r a l l e g e d t h a t Love S t u f f i s l o c a t e d w i t h i n 1,000 

f e e t o f 2 p l a c e s o f w o r s h i p , a d a y - c a r e c e n t e r , 2 p l a y ¬

g r o u n d s , 50 p r i v a t e r e s i d e n c e s , and 3 a p a r t m e n t c o m p l e x e s . 
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Hoover s o u g h t a judgment d e c l a r i n g t h a t Love S t u f f was 

o p e r a t i n g an " a d u l t - o n l y e n t e r p r i s e " w i t h i n t h e meaning o f t h e 

A c t and t h a t Love S t u f f had v i o l a t e d § 13A-12-200.5(4) and t h e 

Hoover m u n i c i p a l c o d e . I t f u r t h e r a l l e g e d t h a t t h e o p e r a t i o n 

o f t h e b u s i n e s s c o n s t i t u t e s a n u i s a n c e and s o u g h t an abatement 

o f t h e n u i s a n c e . 

On M a r c h 4, 2005, Hoover amended i t s c o m p l a i n t t o add a 

c o u n t s e e k i n g a judgment d e c l a r i n g t h a t H oover w o u l d be i n 

v i o l a t i o n o f t h e l a w i f i t g r a n t e d Love S t u f f ' s p e n d i n g 

r e q u e s t f o r a s i g n p e r m i t . Hoover a l l e g e d t h a t , b e c a u s e Love 

S t u f f was o p e r a t i n g i n v i o l a t i o n o f § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) , " t h e 

i s s u a n c e o f a s i g n p e r m i t by [ H o o v e r ] f o r an u n l a w f u l b u s i n e s s 

w o u l d be a v i o l a t i o n o f t h e l a w . " 

On M a r c h 9, 2005, Love S t u f f f i l e d an answer and a s s e r t e d 

c e r t a i n a f f i r m a t i v e d e f e n s e s ; i t a l s o f i l e d a c o u n t e r c l a i m . 

Love S t u f f c o n t e n d e d t h a t t h e t e r m " o t h e r f o r m o f a d u l t - o n l y 

e n t e r p r i s e , " as s e t o u t i n § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) , was n o t d e f i n e d 

i n t h e A c t and t h a t t h e t e r m was u n c o n s t i t u t i o n a l l y vague and 

o v e r l y b r o a d u n d e r t h e Alabama and U n i t e d S t a t e s 

C o n s t i t u t i o n s . Love S t u f f "on b e h a l f o f i t s e l f and i t s 

c u s t o m e r s " a l l e g e d i n i t s c o u n t e r c l a i m t h a t t h e s t a t u t o r y ban 
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on t h e s a l e o f s e x u a l a i d s a t § 1 3 A - 1 2 - 2 0 0 . 2 ( a ) ( 1 ) t h r o u g h (3) 

was a v i o l a t i o n o f t h e N i n t h Amendment t o t h e U n i t e d S t a t e s 

C o n s t i t u t i o n and A r t . 1, § 36, o f t h e Alabama C o n s t i t u t i o n o f 

1901. Love S t u f f a d o p t e d by r e f e r e n c e t h e c h a l l e n g e t o t h e 

A c t t h a t had been f i l e d by t h e p l a i n t i f f s i n t h e f e d e r a l c o u r t 

i n W i l l i a m s v. P r y o r , No. 9 8-S-1938-NE. 1 Love S t u f f a l s o 

s o u g h t t o c o m p e l t h e i s s u a n c e o f a s i g n p e r m i t . The Alabama 

A t t o r n e y G e n e r a l was n o t i f i e d o f t h e c o n s t i t u t i o n a l c h a l l e n g e 

t o t h e A c t . 

On June 30, 2005, Love S t u f f f i l e d a summary-judgment 

m o t i o n on i t s c o u n t e r c l a i m s , a s s e r t i n g t h a t t h e p h r a s e " o t h e r 

f o r m o f a d u l t - o n l y e n t e r p r i s e " was u n c o n s t i t u t i o n a l l y vague 

and o v e r l y b r o a d ; t h a t t h e ban on s e x u a l a i d s i n § 13A-12-

200.2 was u n c o n s t i t u t i o n a l ; and t h a t Hoover s h o u l d be 

c o m p e l l e d t o i s s u e a s i g n p e r m i t . H o o v e r and t h e a t t o r n e y 

g e n e r a l f i l e d b r i e f s i n o p p o s i t i o n t o t h e m o t i o n . On 

September 27, 2005, t h e t r i a l c o u r t d e n i e d t h e m o t i o n . W i t h 

r e g a r d t o Love S t u f f ' s c o n s t i t u t i o n a l c h a l l e n g e t o § 13A-12-

200.2, t h e t r i a l c o u r t s t a t e d : 

1The i n i t i a l d e c i s i o n by t h e f e d e r a l d i s t r i c t c o u r t i n 
t h i s e x t e n d e d l i t i g a t i o n i s p u b l i s h e d a t 41 F. Supp. 2d 1257 
(N.D. A l a . 1 9 9 9 ) . T h i s s e r i e s o f l i t i g a t i o n i s d i s c u s s e d 
i n f r a . 
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" T h i s C o u r t t h e r e f o r e r e g a r d s t h e c h a l l e n g e t o 
A l a . Code [ 1 9 7 5 , ] § 13A-12-200.2 as t h e same as t h a t 
p r e s e n t e d i n t h e p e n d i n g l i t i g a t i o n b e f o r e U.S. 
D i s t r i c t Judge C. Lynwood S m i t h , J r . G i v e n t h e 
e x t e n s i v e h i s t o r y o f t h a t l i t i g a t i o n , t h i s C o u r t 
d e f e r s a d e c i s i o n r e g a r d i n g t h e c o n t o u r s o f any 
p r i v a c y / d u e p r o c e s s r i g h t s i m p l i c a t e d by a p p l i c a t i o n 
o f A l a . Code § 13A-12-200.2. We w i l l w a i t t o see 
what Judge S m i t h , and t h e E l e v e n t h C i r c u i t , d e c i d e 
on t h i s i s s u e . " 

F o l l o w i n g a b e n c h t r i a l , t h e t r i a l c o u r t e n t e r e d t h e 

f o l l o w i n g o r d e r on November 2, 2 0 0 7 : 

"The t r i a l o f t h i s c a s e began on O c t o b e r 9, 
2007, and c o n t i n u e d f o r s e v e r a l days t h e r e a f t e r . 
The t r i a l was on a n o n - j u r y b a s i s , w i t h t h e 
u n d e r s i g n e d s e r v i n g as t h e t r i e r - o f - f a c t . I n t h a t 
c a p a c i t y , t h e u n d e r s i g n e d had f u l l o p p o r t u n i t y t o 
o b s e r v e and gauge t h e c r e d i b i l i t y o f t h o s e who 
t e s t i f i e d . Many e x h i b i t s were a d m i t t e d i n t o 
e v i d e n c e , m o r e o v e r . F i n a l l y , t h e u n d e r s i g n e d t o u r e d 
t h e p r e m i s e s o f t h e b u s i n e s s i n q u e s t i o n , 
a c c o m p a n i e d by t h e c o u r t r e p o r t e r , a v i d e o g r a p h e r , 
and c o u n s e l f o r a l l p a r t i e s . T h i s o r d e r comes a f t e r 
c o n s i d e r a t i o n o f a l l t h e e v i d e n c e i n t h i s m a t t e r . 

" F i n d i n g s o f F a c t 

" S i n c e l a t e 2004, t h e d e f e n d a n t , 1568 Montgomery 
Hwy., I n c . , has o p e r a t e d a s t o r e w i t h i n t h e c i t y 
l i m i t s o f H o o v e r . The d e f e n d a n t ' s s t o r e i s l i c e n s e d 
as Nancy's Nook, b u t i s known more c o l l o q u i a l l y by 
i t s p r o d u c t name o f ' L o v e S t u f f . ' The t a r g e t m a r k e t 
f o r Love S t u f f c o n s i s t s o f f e m a l e s , ages 32-52. 

" I n i t i a l l y , Love S t u f f a d m i t t e d o n l y t h o s e 
h a v i n g a v a l i d i d e n t i f i c a t i o n s h o w i n g t h e y were a t 
l e a s t 18 y e a r s o f age i n t o t h e s t o r e . A t some p o i n t 
t h e r e a f t e r , Love S t u f f c h a n g e d i t s p o l i c y and began 
a d m i t t i n g a l l c u s t o m e r s i n t o t h e s t o r e p r e m i s e s , 
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i n s t e a d r e s t r i c t i n g a c c e s s t o o n l y a p a r t i c u l a r room 
( r e f e r r e d t o as ' A r e a B ' d u r i n g t h e t r i a l o f t h i s 
c a s e ) t o t h o s e a t l e a s t 18 y e a r s o l d . I n A r e a B a r e 
i t e m s t h a t t h i s C o u r t has no t r o u b l e c h a r a c t e r i z i n g 
as h a r d - c o r e , a d u l t - o n l y m a t e r i a l t o w h i c h no c h i l d 
s h o u l d be e x p o s e d . A r e a B c o n s t i t u t e s f r o m 2 6 % t o 
2 9 % o f t h e s a l e s s p a c e i n Love S t u f f ' s p r e m i s e s . 
The i t e m s i n A r e a B c o n s t i t u t e anywhere f r o m 3 2 % t o 
3 6 % o f Love S t u f f ' s i n v e n t o r y , d e p e n d i n g on w h e t h e r 
one u s e s an a v e r a g e c o s t o r a r e t a i l v a l u e b a s i s f o r 
t h i s d e t e r m i n a t i o n . 

" A c c e s s i b l e t o a l l c u s t o m e r s a r e t h e o t h e r rooms 
i n w h i c h f o o t w e a r and c l o t h i n g ( s u c h as c o s t u m e s , 
l i n g e r i e , and h o s i e r y ) and d r e s s a c c e s s o r i e s a r e 
s o l d , a l o n g w i t h m a g a z i n e s and b o o k s w i t h a d u l t 
c o n t e n t , and v a r i o u s l u b r i c a n t s , massage o i l s , and 
l o t i o n s , among o t h e r i t e m s . T h e r e a r e some i t e m s 
o u t s i d e A r e a B t h a t t h i s C o u r t m i g h t c h a r a c t e r i z e as 
a d u l t - o n l y . M o s t , i f n o t a l l , o f t h e b o o k s f o r s a l e 
a r e u n q u e s t i o n a b l y a d u l t - o n l y , f o r e x a m p l e , a l t h o u g h 
t h e b o o k s (and m a g a z i n e s ) a r e s h r i n k - w r a p p e d and 
t h e r e f o r e i n c a p a b l e o f b e i n g r e v i e w e d p r i o r t o 
p u r c h a s e . D u r i n g i t s t o u r , t h e C o u r t o c c a s i o n a l l y 
w o n d e red w h e t h e r o t h e r i t e m s i n Love S t u f f ' s 
g e n e r a l l y a v a i l a b l e d i s p l a y s w e r e n ' t b e t t e r s u i t e d 
i n A r e a B. B e c a u s e t h e r e i s no c l a i m h e r e t h a t Love 
S t u f f i s v i o l a t i n g A l a . Code § 13A-12-200.2 o r § 
1 3 A - 1 2 - 2 0 0 . 5 ( 2 ) , however, t h i s o b s e r v a t i o n i s 
i m m a t e r i a l t o t h e C o u r t ' s a d j u d i c a t i o n o f t h e 
m e r i t s , o t h e r t h a n f a c t o r i n g i n t o an a n a l y s i s o f 
what p o r t i o n o f t h e s t o r e ' s p r o d u c t s i s u n s u i t a b l e 
f o r m i n o r s . 

" I t i s u n d i s p u t e d t h a t Love S t u f f i s w i t h i n 
1,000 f e e t o f c h u r c h e s , p l a y g r o u n d s , a d a y c a r e 
c e n t e r , and p r i v a t e r e s i d e n c e s . I t s l o c a t i o n r a i s e s 
t h e i s s u e o f w h e t h e r Love S t u f f s t a n d s i n v i o l a t i o n 
o f A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) , d i s c u s s e d b e l o w . 
The C o u r t does n o t e , however, t h a t Love S t u f f 
o p e r a t e s o u t o f a s t a n d - a l o n e b u i l d i n g l o c a t e d on 
U.S. Highway 31. I t i s n o t i n a m a l l o r s h o p p i n g 
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c e n t e r , and i t s l o c a t i o n i s n o t c o n d u c i v e t o 
p e d e s t r i a n t r a f f i c . A c c o r d i n g t o t r i a l t e s t i m o n y , 
t h e o n l y c h i l d r e n who come i n a r e t y p i c a l l y i n f a n t s 
o r v e r y s m a l l t o d d l e r s b r o u g h t by t h e i r p a r e n t s who 
want t o shop. O t h e r t h a n t h a t , t h e C o u r t can 
e n v i s i o n c u r i o u s t e e n a g e r s d r i v i n g t o Love S t u f f as 
a d e s t i n a t i o n s p o t . 

"Love S t u f f ' s E x p e r t E v i d e n c e 

" D u r i n g t r i a l , t h e C o u r t r e c e i v e d , o v e r t h e 
o b j e c t i o n s o f t h e C i t y o f Hoover and t h e S t a t e o f 
A l a b a m a , t h e t e s t i m o n y o f two e x p e r t w i t n e s s e s 
c a l l e d by Love S t u f f , D r . R a c h e l M a i n e s and D r . 
T h e o d o r e C o l e . D r . M a i n e s t e s t i f i e d c o n c e r n i n g t h e 
h i s t o r y o f v a r i o u s s e x u a l d e v i c e s , i n c l u d i n g t h e 
i n v e n t i o n o f c e r t a i n d e v i c e s by d o c t o r s i n t h e 1 9 t h 
and e a r l y 2 0 t h c e n t u r i e s f o r use i n t r e a t i n g 
d i a g n o s e d c a s e s o f h y s t e r i a i n women. D r . C o l e , who 
u n t i l r e c e n t l y was l i c e n s e d as a m e d i c a l d o c t o r , was 
a l l o w e d t o t e s t i f y c o n c e r n i n g h i s w o r k o v e r many 
y e a r s w i t h p a t i e n t s , b o t h w i t h and w i t h o u t 
d i s a b i l i t i e s , and t h e use o f v a r i o u s s e x u a l a i d s and 
d e v i c e s i n c o n j u n c t i o n w i t h c o n d i t i o n s a f f e c t i n g 
h e a l t h y s e x u a l f u n c t i o n i n g . 

"At t h i s j u n c t u r e , i t i s n e c e s s a r y t o a d d r e s s 
c e r t a i n m o t i o n s r e g a r d i n g t h e s e w i t n e s s e s . The C i t y 
o f H oover and t h e S t a t e f i r s t o b j e c t e d t o t h e 
a d m i s s i o n o f t h e i r t e s t i m o n y on t h e g r o u n d s o f 
r e l e v a n c e . T h a t o b j e c t i o n was o v e r r u l e d a t t r i a l 
b e c a u s e o f p o s s i b l e r e l e v a n c y t o t h e d e f e n d a n t ' s 
c o u n t e r c l a i m s , one o f w h i c h f o c u s e s on A l a . Code § 
13A-12-200.2. The C i t y o f Hoover and t h e S t a t e 
s u b s e q u e n t l y o b j e c t e d t o t h e a d m i s s i o n o f D r . C o l e ' s 
t e s t i m o n y b e c a u s e D r . C o l e was no l o n g e r a l i c e n s e d 
d o c t o r when he t e s t i f i e d , h a v i n g l e t h i s l i c e n s e 
l a p s e . The C o u r t now o v e r r u l e s t h i s o b j e c t i o n , 
f i n d i n g n o t h i n g o u t s i d e t h e c o n f i n e s o f m e d i c a l 
m a l p r a c t i c e l i t i g a t i o n t h a t w o u l d r e q u i r e a m e d i c a l 
l i c e n s e i n o r d e r f o r a p h y s i c i a n t o t e s t i f y a b o u t 
h i s p a s t e x p e r i e n c e s , and r e s u l t i n g e x p e r t i s e , as an 
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e x p e r t u n d e r R u l e 702 o f t h e Alabama R u l e s o f 
E v i d e n c e . I n t h i s r e g a r d , t h e C o u r t f i n d s t h a t A l a . 
Code § 34-24-50, on w h i c h t h e C i t y o f Hoover and t h e 
S t a t e r e l y , i s i n a p p o s i t e b e c a u s e D r . C o l e was n o t 
r e n d e r i n g any a d v i c e r e g a r d i n g t h e c a r e and 
t r e a t m e n t o f any p a r t i c u l a r p a t i e n t . 

" I n any e v e n t , a f t e r c o n s i d e r i n g t h e c l a i m s and 
i s s u e s i n t h e c a s e , t h e C o u r t r e g a r d s t h i s e x p e r t 
t e s t i m o n y as b e i n g o f l i t t l e c o n s e q u e n c e . 
U l t i m a t e l y , t h i s t e s t i m o n y g oes t o s u p p o r t t h e v i e w 
t h a t any s e x u a l d e v i c e o r t o y c a n , i n p a r t i c u l a r 
c a s e s , have some m e d i c a l b e n e f i t . 1 T h a t j u s t goes t o 
s a y t h a t any s e x u a l d e v i c e c a n , i n a p a r t i c u l a r 
s i t u a t i o n , have a m e d i c a l p u r p o s e i n a s s i s t i n g one 
who m i g h t o t h e r w i s e e n c o u n t e r d i f f i c u l t i e s i n h i s o r 
h e r p u r s u i t o f a happy s e x l i f e . T h a t same d e v i c e , 
h owever, can a l s o be u s e d as a p u r e l y r e c r e a t i o n a l 
t o y t o s p i c e up t h e s e x l i f e o f one who has no 
s i g n i f i c a n t p h y s i c a l o r e m o t i o n a l d i f f i c u l t i e s i n 
t h e b e d r o o m . I t i s i m p o s s i b l e t o g e n e r a l l y p l a c e 
t h e s e d e v i c e s i n one c a t e g o r y o r t h e o t h e r -- i t a l l 
depends on t h e i n d i v i d u a l u s i n g t h e d e v i c e . The 
C o u r t need n o t w o r r y a b o u t t h i s p r o b l e m , f o r i t does 
n o t i m p a c t a d j u d i c a t i o n o f t h e s p e c i f i c c l a i m s 
r a i s e d by t h e p a r t i e s i n t h i s a c t i o n . 

" L e g a l A n a l y s i s 

"The C i t y o f Hoover r a i s e s c l a i m s s e e k i n g a 
d e c l a r a t o r y judgment t h a t Love S t u f f i s v i o l a t i n g 
A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) and t h a t i t i s t h e r e f o r e 
a p u b l i c n u i s a n c e . Love S t u f f ' s f i r s t c o u n t e r c l a i m 
s e e k s a d e c l a r a t i o n t h a t t h i s s t a t u t e i s 
u n c o n s t i t u t i o n a l l y v a g u e . A l a . Code § 13A-12-
2 0 0 . 5 ( 4 ) p r o v i d e s t h e f o l l o w i n g : 

" ' I t s h a l l be u n l a w f u l f o r any p e r s o n 
t o o p e r a t e an a d u l t b o o k s t o r e , a d u l t movie 
h o u s e , a d u l t v i d e o s t o r e , o r o t h e r f o r m o f 
a d u l t - o n l y e n t e r p r i s e w i t h i n 1,000 f e e t o f 
a c h u r c h , p l a c e o f w o r s h i p , c h u r c h 
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b o o k s t o r e , p u b l i c p a r k , p u b l i c h o u s i n g 
p r o j e c t , d a y c a r e c e n t e r , p u b l i c o r p r i v a t e 
s c h o o l , c o l l e g e , r e c r e a t i o n c e n t e r , s k a t i n g 
r i n k , v i d e o a r c a d e , p u b l i c swimming p o o l , 
p r i v a t e r e s i d e n c e , o r any o t h e r p l a c e 
f r e q u e n t e d by m i n o r s . Any p e r s o n who 
v i o l a t e s t h i s s u b s e c t i o n s h a l l be g u i l t y o f 
a misdemeanor and, upon c o n v i c t i o n , s h a l l 
be p u n i s h e d by a f i n e o f n o t more t h a n t e n 
t h o u s a n d d o l l a r s ( $ 1 0 , 0 0 0 ) and may a l s o be 
i m p r i s o n e d i n t h e c o u n t y j a i l f o r n o t more 
t h a n one y e a r . ' 

" T h r o u g h o u t t h i s c a s e , c o u n s e l f o r t h e C i t y o f 
H o over and f o r t h e S t a t e r e p e a t e d l y c h a r a c t e r i z e d 
t h i s c a s e as a z o n i n g d i s p u t e . F o r p u r p o s e s o f 
s t a t u t o r y c o n s t r u c t i o n , h owever, t h e C o u r t must 
r e c o g n i z e t h a t A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) i s a 
c r i m i n a l s t a t u t e , w i t h anyone f o u n d i n v i o l a t i o n 
t h e r e o f s u b j e c t t o p r o s e c u t i o n f o r c o m m i t t i n g a 
m i s d e m e a n o r . W h i l e Hoover and t h e S t a t e f u r t h e r 
a r g u e t h a t t h e C o u r t s h o u l d i n t e r p r e t t h i s s t a t u t e 
as i t w o u l d any o t h e r s t a t u t e , g i v e n t h a t t h i s i s a 
c i v i l c a s e r a t h e r t h a n a c r i m i n a l p r o s e c u t i o n , t h e 
C o u r t d i s a g r e e s . What m a t t e r s i s n o t t h e n a t u r e o f 
t h e p r o c e e d i n g b u t t h e n a t u r e o f t h e s t a t u t e b e i n g 
s c r u t i n i z e d . R e g a r d l e s s o f t h e c l a i m s a t i s s u e h e r e , 
t h e C o u r t f i n d s t h a t c l o s e s c r u t i n y i s r e q u i r e d when 
i n t e r p r e t i n g a c r i m i n a l s t a t u t e . F o r t h i s r e a s o n , 
t h i s C o u r t f o l l o w s t h e r u l e o f c o n s t r u c t i o n t h a t 
' c r i m i n a l s t a t u t e s a r e t o be s t r i c t l y c o n s t r u e d i n 
f a v o r o f t h o s e p e r s o n s s o u g h t t o be s u b j e c t e d t o 
t h e i r o p e r a t i o n , i . e . , d e f e n d a n t s . ' Ex p a r t e 
B e r t r a m , 884 So.2d 889, 891 ( A l a . 2 0 0 3 ) , c i t i n g 
S c h e n h e r v. S t a t e , 38 A l a . App. 573, 90 So. 2d 234 
( 1 9 5 6 ) . 

" U l t i m a t e l y , o f c o u r s e , t h e t a s k i s t o f i g u r e 
o u t what t h e Alabama L e g i s l a t u r e meant i n e n a c t i n g 
A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) . As t h e Supreme C o u r t 
has p u t i t , ' [ t ] h e p o l e s t a r o f s t a t u t o r y 
c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e e f f e c t t o t h e 
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L e g i s l a t u r e ' s i n t e n t i n e n a c t i n g a s t a t u t e . ' Ex  
p a r t e B e r r y h i l l , 801 So. 2d 7, 10-11 ( A l a . 2 0 0 1 ) , 
q u o t i n g N o r f o l k S. Ry. v. J o h n s o n , 740 So. 2d 392, 
396 ( A l a . 1 9 9 9 ) . 

" W i t h no d i s p u t e t h a t Love S t u f f i s w i t h i n 1,000 
f e e t o f c h u r c h e s , p l a y g r o u n d s and o t h e r a r e a s 
f r e q u e n t e d by m i n o r s , t h e c r u x h e r e i s w h e t h e r Love 
S t u f f i s an ' o t h e r f o r m o f a d u l t - o n l y e n t e r p r i s e , ' 
as s e t o u t i n § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) . I n a n a l y z i n g t h i s 
i s s u e , t h e C o u r t f i r s t t u r n s t o a n o t h e r w e l l - k n o w n 
m e r c h a n t o f H o o v e r , t h e B o o k s - A - M i l l i o n b o o k s t o r e . 

"Among t h e e x h i b i t s i n t r o d u c e d a t t r i a l a r e a 
number o f books and m a g a z i n e s t h a t were a c q u i r e d 
f r o m t h e Hoover B o o k s - A - M i l l i o n s t o r e . The books 
i n c l u d e t h o s e w i t h t h e f o l l o w i n g t i t l e s : 

"The L i t t l e B i t N a u g h t y Book o f Sex Toys 

"Em and L o ' s Sex Toy 

"K-I-S-S G u i d e t o Sex 

" G r e a t Sex T i p s 

"Sex P l a y 

"The Many J o y s o f Sex Toys 

"XXX Sex ... T o n i g h t 

"Many o f t h e s e b o o k s c o n t a i n q u i t e g r a p h i c 
d i s c u s s i o n and a c c o m p a n y i n g p h o t o g r a p h s o r 
i l l u s t r a t i o n s o f s e x u a l c o n d u c t . Such p u b l i c a t i o n s 
s h o u l d n o t be made a v a i l a b l e t o c h i l d r e n . The 
t e s t i m o n y was t h a t t h e s e b o o k s a r e n e v e r t h e l e s s i n 
p l a i n s i g h t o f a l l B o o k s - A - M i l l i o n c u s t o m e r s , a d u l t 
and c h i l d r e n a l i k e , w i t h no e f f o r t made t o s h i e l d 
them o r p r e v e n t anyone f r o m t h u m b i n g t h r o u g h them a t 
t h a t s t o r e . 
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"There i s no c o n t e n t i o n , h owever, t h a t Books-A-
M i l l i o n i s an a d u l t b o o k s t o r e . Why? B e c a u s e a d u l t 
b o o k s s u c h as t h o s e l i s t e d above c o n s t i t u t e a v e r y 
s m a l l p e r c e n t a g e o f B o o k s - A - M i l l i o n ' s o v e r a l l 
i n v e n t o r y . U nder A l a . Code § 13A-12-200.1, an 
' a d u l t b o o k s t o r e ' i s d e f i n e d as a c o m m e r c i a l 
e s t a b l i s h m e n t i n w h i c h b o o k s o r o t h e r medium 
d e p i c t i n g s e x u a l c o n d u c t ' c o n s t i t u t e s u b s t a n t i a l l y 
a l l o f i t s s t o c k o r i n v e n t o r y . ' W h i l e no one 
c o n t e n d s t h a t a book s u p e r s t o r e l i k e B o o k s - A - M i l l i o n 
i s an ' a d u l t b o o k s t o r e , ' t h e p r o b l e m i s t h a t t h e 
word ' s u b s t a n t i a l l y ' i s n o t d e f i n e d . What i f s u c h 
b o o k s c o n s t i t u t e d 6 0 % o f a b o o k s t o r e ' s i n v e n t o r y -¬
i s t h a t s u b s t a n t i a l enough t o t h r o w t h e b u s i n e s s 
i n t o t h i s c a t e g o r y ? What a b o u t 4 0 % o r 2 0 % ? No 
g u i d a n c e i s g i v e n as t o where t o draw t h e l i n e . 

"The p r o b l e m i s compounded h e r e b e c a u s e t h e 
p a r t i e s a g r e e t h a t Love S t u f f i s t o be c a t e g o r i z e d 
as an ' o t h e r f o r m o f a d u l t - o n l y e n t e r p r i s e , ' as t h a t 
t e r m i s f o u n d i n A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) . 
U n l i k e ' a d u l t b o o k s t o r e , ' t h e t e r m ' o t h e r f o r m o f 
a d u l t - o n l y e n t e r p r i s e ' i s n o t d e f i n e d a t a l l . I n a 
p r i o r o r d e r , t h i s C o u r t c o n c l u d e d t h a t g i v e n t h e 
c o m p l e t e a b s e n c e o f a d e f i n i t i o n , t h e most l o g i c a l 
way t o d e f i n e t h e t e r m ' o t h e r f o r m o f a d u l t - o n l y 
e n t e r p r i s e ' i s t o a n a l o g i z e t o a d u l t b o o k s t o r e s and 
v i d e o s t o r e s ( w h i c h a r e d e f i n e d t e r m s ) , r e q u i r i n g 
t h e f o c u s t o be on t h e b u s i n e s s ' [ s ] i n v e n t o r y 
( k e e p i n g i n mind t h e i n h e r e n t d i f f i c u l t y i n 
d e t e r m i n i n g what ' s u b s t a n t i a l l y ' means). 

" I f Love S t u f f d i d n o t have t h e i t e m s f o u n d i n 
'Area B,' t h e C o u r t s e r i o u s l y d o u b t s t h a t t h e r e 
w o u l d be a d i s p u t e b e tween t h e p a r t i e s . The i t e m s 
i n o t h e r p a r t s o f t h e s t o r e , w h i l e p e r h a p s d e s c r i b e d 
by a d j e c t i v e s s u c h as r a c y , s u g g e s t i v e o r r i s q u e , do 
n o t r i s e t o t h e l e v e l o f ' o b s c e n e , ' as t h a t t e r m i s 
d e f i n e d i n A l a . Code § 13A-12-200.1. F u r t h e r , most 
do n o t f a l l w i t h i n t h e d e f i n i t i o n o f i t e m s t h a t a r e 
' h a r m f u l t o m i n o r s , ' as a l s o d e f i n e d i n t h a t s t a t u t e 
( a l t h o u g h t h e r e may be a d e b a t e on t h a t p o i n t w i t h 
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r e g a r d t o a few i t e m s ) . B o t h o f t h e s e d e f i n e d t e r m s 
a p p e a r t o be c a r e f u l l y c r a f t e d i n o r d e r t o b r i n g t h e 
s t a t u t e i n t o c o m p l i a n c e w i t h c o n s t i t u t i o n a l 
r e q u i r e m e n t s . A p r o v o c a t i v e F r e n c h M a i d costume o r 
some warming p e r s o n a l l u b r i c a n t g e l ( a l s o a v a i l a b l e 
a t W a l - M a r t , a c c o r d i n g t o t r i a l t e s t i m o n y ) s i m p l y 
does n o t meet t h e s e d e f i n i t i o n s e ven t h o u g h a p a r e n t 
m i g h t n o t d e s i r e s u c h i t e m s d i s p l a y e d where h i s 
c h i l d r e n can see them. 

"As r e c o g n i z e d above, t h e h a r d - c o r e , a d u l t i t e m s 
i n Love S t u f f c o n s t i t u t e r o u g h l y 3 2 % t o 3 6 % o f i t s 
o v e r a l l i n v e n t o r y . W i t h t h a t f i n d i n g o f f a c t , 
h o wever, t h e C o u r t has no way o f k n o w i n g w h e t h e r t h e 
L e g i s l a t u r e i n t e n d e d f o r t h i s p e r c e n t a g e t o 
c o n s t i t u t e a s u b s t a n t i a l enough p o r t i o n o f i n v e n t o r y 
t o p e r m i t d e f i n i n g Love S t u f f as an ' o t h e r f o r m o f 
a d u l t - o n l y e n t e r p r i s e . ' 

"The C i t y o f Hoover and t h e S t a t e u r g e t h e C o u r t 
t o l o o k a t o t h e r f a c t o r s , t o o . The C o u r t does n o t 
know, however, i f t h e L e g i s l a t u r e i n t e n d e d f o r s u c h 
o t h e r f a c t o r s t o f o r m p a r t o f t h e c a l c u l a t i o n i n 
d e f i n i n g t h i s t e r m . S h o u l d Love S t u f f ' s a d v e r t i s i n g 
be e x a m i n e d ? Even i f i t d i d s o , t h e C o u r t c a n n o t 
c o n c l u d e t h a t s u c h a d v e r t i s i n g e m p h a s i z e s an a d u l t -
o n l y b u s i n e s s . T h e r e i s no e x p l i c i t m e n t i o n o f t h e 
t e r m ' A d u l t O n l y ' o r o f any w e l l - k n o w n n o t a t i o n s u c h 
as 'XXX.' 

" S h o u l d t h e C o u r t l o o k a t t h e d a t a on what 
p e r c e n t a g e o f f l o o r s p a c e i s d e v o t e d t o 
u n q u e s t i o n a b l y a d u l t - o n l y m a t e r i a l ? The answer -¬
f r o m 2 6 % t o 2 9 % -- o f f e r s no more g u i d a n c e t h a n t h e 
d a t a on i n v e n t o r y . 

"What a b o u t t h e f a c t t h a t Love S t u f f r e s t r i c t s 
a c c e s s t o A r e a B? T h a t f a c t s i m p l y r e f l e c t s t h a t 
Love S t u f f does o f f e r f o r s a l e some a d u l t - o n l y 
m e r c h a n d i s e and t h a t Love S t u f f t a k e s s t e p s t o 
e n s u r e t h a t c h i l d r e n a r e n o t e x p o s e d t o t h e h a r d ¬
c o r e i t e m s ( a l t h o u g h i t i s open t o d e b a t e w h e t h e r 
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some o f t h e i t e m s i n g e n e r a l d i s p l a y a r e a s s h o u l d 
a l s o f a l l u n d e r t h i s r e s t r i c t i o n ) . 

" H o o v e r and t h e S t a t e f u r t h e r a r g u e t h a t Love 
S t u f f i s an a d u l t - o n l y e n t e r p r i s e b e c a u s e a l l i t e m s 
a r e f o r a d u l t s o n l y , w i t h n o t h i n g i n t h e s t o r e 
i n t e n d e d t o be s o l d f o r m i n o r s . T h i s argument goes 
t o o f a r , however. The f a c t t h a t s h o e s , f o r e x a m p l e , 
a r e s o l d i n o n l y a d u l t s i z e s c a n n o t be u s e d t o b r i n g 
Love S t u f f w i t h i n t h e ' a d u l t - o n l y e n t e r p r i s e ' 
d e f i n i t i o n any more t h a n w e l l - k n o w n and h i g h l y 
r e p u t a b l e c l o t h i n g s t o r e s t h a t c a t e r t o an a d u l t 
c l i e n t e l e by o f f e r i n g o n l y a d u l t s i z e s . 

"The C o u r t now t u r n s t o S c o t t v. S t a t e , 917 So. 
2d 159 ( A l a . C r i m . App. 2 0 0 5 ) , i n w h i c h t h e C o u r t o f 
C r i m i n a l A p p e a l s e x a m i n e d a t some l e n g t h t h e v o i d -
f o r - v a g u e n e s s d o c t r i n e i n v o l v i n g c l a i m s a g a i n s t 
a n o t h e r s e c t i o n o f t h e A l a bama O b s c e n i t y E n f o r c e m e n t 
A c t . The a p p e l l a n t t h e r e u n s u c c e s s f u l l y a r g u e d t h a t 
A l a . Code § 13A-12-200.11 was v o i d f o r v a g u e n e s s 
b e c a u s e t h e t e r m s ' b u s i n e s s e s t a b l i s h m e n t , ' ' f o r 
e n t e r t a i n m e n t p u r p o s e s , ' a n d ' a l l o w ' a r e n o t 
s p e c i f i c a l l y d e f i n e d i n t h a t s t a t u t e , and t h e 
s t a t u t e does n o t m e n t i o n o b s c e n i t y . 2 

" I n S c o t t , t h e C o u r t o f C r i m i n a l A p p e a l s 
r e c o g n i z e d t h e v o i d - f o r - v a g u e n e s s d o c t r i n e as 
f o l l o w s : 

"'As g e n e r a l l y s t a t e d , t h e v o i d - f o r -
v a g u e n e s s d o c t r i n e r e q u i r e s t h a t a p e n a l 
s t a t u t e d e f i n e t h e c r i m i n a l o f f e n s e w i t h 
s u f f i c i e n t d e f i n i t e n e s s t h a t o r d i n a r y 
p e o p l e can u n d e r s t a n d what c o n d u c t i s 
p r o h i b i t e d and i n a manner t h a t does n o t 
e n c o u r a g e a r b i t r a r y and d i s c r i m i n a t o r y 
e n f o r c e m e n t . ... A s t a t u t e c h a l l e n g e d f o r 
v a g u e n e s s must t h e r e f o r e be s c r u t i n i z e d t o 
d e t e r m i n e w h e t h e r i t p r o v i d e s b o t h f a i r 
n o t i c e t o t h e p u b l i c t h a t c e r t a i n c o n d u c t 
i s p r o s c r i b e d and m i n i m a l g u i d e l i n e s t o a i d 
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o f f i c i a l s i n t h e e n f o r c e m e n t o f t h a t 
p r o s c r i p t i o n ' 

"519 So. 2d a t 170-71 ( c i t a t i o n s o m i t t e d ) . 

" A f t e r r e c o g n i z i n g t h a t n o t e v e r y a m b i g u i t y 
r i s e s t o t h e l e v e l o f a c o n s t i t u t i o n a l i n f i r m i t y , 
t h e S c o t t c o u r t t h e n p r o v i d e d t h e f o l l o w i n g 
g u i d a n c e : 

"'The j u d i c i a l power t o d e c l a r e a 
s t a t u t e v o i d f o r v a g u e n e s s " s h o u l d be 
e x e r c i s e d o n l y when a s t a t u t e i s so 
i n c o m p l e t e , so i r r e c o n c i l a b l y c o n f l i c t i n g , 
o r so vague o r i n d e f i n i t e , t h a t i t c a n n o t 
be e x e c u t e d , and t h e c o u r t i s u n a b l e , by 
t h e a p p l i c a t i o n o f known and a c c e p t e d r u l e s 
o f c o n s t r u c t i o n , t o d e t e r m i n e , w i t h any 
r e a s o n a b l e d e g r e e o f c e r t a i n t y , what t h e 
l e g i s l a t u r e i n t e n d e d . " J a n s e n v. S t a t e ex  
r e l . Downing, 273 A l a . 166, 170, 137 So. 2d 
47, 50 ( 1 9 6 2 ) . ' 

" I d . a t 171-72 ( c i t a t i o n o m i t t e d ) . 

" I f A l a . Code § 13A-12-200.11 were i m p l i c a t e d 
h e r e , as i t was i n t h e S c o t t d e c i s i o n , t h e t a s k 
w o u l d be an e a s y one. One may r e a d i l y c o n c l u d e , f o r 
e x a m p l e , t h a t an a d u l t c l u b i n w h i c h nude women 
e n t e r t a i n p a t r o n s by p o l e - d a n c i n g f a l l s a f o u l o f 
t h i s l a w . The m a t t e r h e r e i s more c o m p l e x , however. 
W h i l e Love S t u f f c l e a r l y s e l l s a number o f i t e m s 
t h a t a r e f o r a d u l t s o n l y , t h i s C o u r t l a c k s any 
s t a n d a r d s t o d e c i d e w h e t h e r i t i s an ' o t h e r f o r m o f 
a d u l t - o n l y e n t e r p r i s e . ' 

" F o r t h e s e r e a s o n s , t h e C o u r t must c o n c l u d e t h a t 
A l a . Code § 13A-12-200.5(4) i s t o o vague t o p a s s 
c o n s t i t u t i o n a l m u s t e r . T h a t b e i n g s o , t h e C i t y o f 
H o o v e r c a n n o t r e l y upon i t t o have Love S t u f f 
d e c l a r e d a p u b l i c n u i s a n c e . 
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" I n i t s s e c o n d c o u n t e r c l a i m , Love S t u f f a s k s t o 
have A l a . Code § 13A-12-200.2 ( w h i c h g e n e r a l l y bans 
t h e s a l e o f s e x t o y s ) deemed u n c o n s t i t u t i o n a l . T h i s 
p r o v i s i o n o f t h e Alabama Code was h e l d t o be 
c o n s t i t u t i o n a l i n W i l l i a m s v. Morgan, 478 F.3d 1316 
( 1 1 t h C i r . 2 0 0 7 ) , w h i c h d e c i s i o n t h e U.S. Supreme 
C o u r t has r e c e n t l y d e c l i n e d t o r e v i e w . T h i s C o u r t 
f i n d s no b a s i s t o h o l d t o t h e c o n t r a r y , and f u r t h e r 
f i n d s t h a t t h e s t a t u t e w i t h s t a n d s any argument o f 
u n c o n s t i t u t i o n a l i t y u n d e r t h e Alabama C o n s t i t u t i o n . 

" F i n a l l y , t h e p a r t i e s j o u s t o v e r t h e i s s u e o f a 
s i g n p e r m i t . The C i t y o f H o o v e r ' s t h i r d c l a i m s e e k s 
a d e c l a r a t i o n t h a t i t has no o b l i g a t i o n t o i s s u e a 
p e r m i t g i v e n t h a t Love S t u f f s t a n d s i n v i o l a t i o n o f 
t h e Alabama Code and H o o v e r ' s l o c a l o r d i n a n c e . I n 
r e s p o n s e , Love S t u f f ' s t h i r d c o u n t e r c l a i m s e e k s an 
o r d e r d i r e c t i n g t h e C i t y o f H o o v e r t o i s s u e s u c h a 
p e r m i t . I t a p p e a r s t h a t t h e o n l y r e a s o n t o deny 
Love S t u f f a s i g n p e r m i t i s i f i t were v i o l a t i n g t h e 
l a w , s i n c e i t has a l r e a d y o b t a i n e d , and c u r r e n t l y 
m a i n t a i n s , a b u s i n e s s l i c e n s e . B a s e d on t h e above 
r u l i n g s , however, t h i s C o u r t c a n n o t f i n d t h a t Love 
S t u f f i s i n v i o l a t i o n o f any e n f o r c e a b l e l a w . Love 
S t u f f ' s c o u n t e r c l a i m w i t h r e s p e c t t o a s i g n p e r m i t 
i s t h e r e f o r e due t o be g r a n t e d . 

" C o n c l u s i o n 

" T h i s C o u r t does n o t t a k e i s s u e w i t h t h e g e n e r a l 
p r o p o s i t i o n t h a t z o n i n g r e s t r i c t i o n s may t a k e i n t o 
a c c o u n t f a c t o r s s u c h as p u b l i c s a f e t y , m o r a l s and 
g e n e r a l w e l f a r e . A l a . Code § 13A-12-200.5(4) i s n o t 
a z o n i n g r e g u l a t i o n , h o w e v e r ; i t i s a c r i m i n a l 
s t a t u t e . Nor does t h i s C o u r t deny t h a t t h e S t a t e 
may g e n e r a l l y p r o s c r i b e as i l l e g a l a c t i v i t i e s deemed 
o b s c e n e o r h a r m f u l t o t h e c h i l d r e n o f t h i s S t a t e . 
E f f o r t s t o do s o , however, must be w i t h p r e c i s i o n 
and c l a r i t y i n o r d e r t o a c c o m p l i s h t h e d e s i r e d g o a l s 
w h i l e r e c o g n i z i n g e v e r y c i t i z e n ' s c o n s t i t u t i o n a l 
r i g h t t o know what c o n d u c t i s deemed c r i m i n a l . 
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" T h i s C o u r t n e i t h e r condones n o r condemns L o v e 
S t u f f ' s b u s i n e s s o p e r a t i o n s . I n s t e a d , t h i s C o u r t 
h e r e e m p h a s i z e s t h a t e v e r y c r i m i n a l s t a t u t e o f t h i s 
S t a t e must be c r a f t e d w i t h c a r e t o a v o i d t h e 
u n c e r t a i n t i e s t h a t can g i v e r i s e t o a r b i t r a r y and 
d i s c r i m i n a t o r y e n f o r c e m e n t . The f o l l o w i n g i s 
t h e r e f o r e ORDERED: 

" 1 . The t e r m ' o t h e r f o r m o f a d u l t - o n l y 
e n t e r p r i s e , ' as f o u n d i n A l a . Code § 13A-12-200.5(4) 
i s h e r e b y deemed u n c o n s t i t u t i o n a l l y v a g u e . F o r t h i s 
r e a s o n , j u d g m e n t i n f a v o r o f t h e d e f e n d a n t must be 
e n t e r e d on t h e C i t y o f H o o v e r ' s c l a i m s e e k i n g a 
d e c l a r a t i o n t h a t t h e d e f e n d a n t i s v i o l a t i n g t h e 
s t a t u t e (and H o o v e r ' s m u n i c i p a l o r d i n a n c e 1 1 - 3 1 ) . 
F u r t h e r , j u d g m e n t i s e n t e r e d i n f a v o r o f t h e 
d e f e n d a n t on t h e C i t y o f H o o v e r ' s s e c o n d c l a i m 
s e e k i n g t o e n j o i n t h e d e f e n d a n t f r o m o p e r a t i n g as a 
p u b l i c n u i s a n c e . The C i t y o f H o o v e r i s e n t i t l e d t o 
no r e l i e f u n d e r t h e s e c l a i m s . 

"2. Judgment i s h e r e b y e n t e r e d i n f a v o r o f t h e 
C i t y o f H o o v e r and t h e S t a t e o f A l a bama on t h e 
d e f e n d a n t ' s c o u n t e r c l a i m s e e k i n g t o have A l a . Code 
§ 13A-12-200.2 d e c l a r e d u n c o n s t i t u t i o n a l . 

"3. The d e f e n d a n t i s e n t i t l e d t o t h e r e l i e f 
s o u g h t i n i t s t h i r d c o u n t e r c l a i m , and t h e C i t y o f 
H o o v e r i s o r d e r e d t o p r o m p t l y u n d e r t a k e s t e p s n e c e s s a r y f o r i s s u i 

"4. T h i s o r d e r c o n c l u d e s t h i s l i t i g a t i o n . C o s t s 
t a x e d as p a i d . 

" 1The c o u r t has no p r o b l e m r e c o g n i z i n g t h a t 
w h i l e s e x t o y s a r e o f t e n u s e d r e c r e a t i o n a l l y , t h e y 
can a s s i s t p e o p l e s u f f e r i n g f r o m p h y s i c a l 
d i s a b i l i t i e s o r o t h e r c o n d i t i o n s , e m o t i o n a l o r 
p s y c h o l o g i c a l , t h a t can i m p a i r s e x u a l f u n c t i o n i n g . 
The C o u r t a l s o has no p r o b l e m c o n c l u d i n g t h a t a 
h e a l t h y s e x l i f e can c o n t r i b u t e t o an a d u l t ' s 
o v e r a l l h e a l t h and h a p p i n e s s . ( I n t h i s r e g a r d , t h e 
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C o u r t n o t e s w i t h i n t e r e s t t h e v e r y r e c e n t d e c i s i o n 
o f J a n d a v. J a n d a , 984 So. 2d 434 ( A l a . C i v . App. 
2 0 0 7 ) , i n w h i c h t h e C o u r t o f C i v i l A p p e a l s a f f i r m e d 
t h e t r i a l c o u r t ' s o r d e r a n n u l l i n g a m a r r i a g e b e c a u s e 
o f t h e c o m p l e t e a b s e n c e o f s e x u a l r e l a t i o n s b e t w e e n 
h u s b a n d and w i f e ; i n d o i n g s o , t h e C o u r t o f C i v i l 
A p p e a l s r e l i e d on C a l i f o r n i a p r e c e d e n t r e c o g n i z i n g 
t h a t s e x u a l r e l a t i o n s i s an e s s e n t i a l a s p e c t o f t h e 
v e r y e x i s t e n c e o f a m a r r i a g e . ) 

" 2 A l a . Code § 13A-12-200.11 p r o v i d e s t h e 
f o l l o w i n g : ' I t s h a l l be u n l a w f u l f o r any b u s i n e s s 
e s t a b l i s h m e n t o r any p r i v a t e c l u b t o show o r a l l o w 
t o be shown f o r e n t e r t a i n m e n t p u r p o s e s t h e human 
male o r f e m a l e g e n i t a l s , p u b i c a r e a , o r b u t t o c k s 
w i t h l e s s t h a n a f u l l y opaque c o v e r i n g , o r t h e 
s h o w i n g o f t h e f e m a l e b r e a s t w i t h l e s s t h a n a f u l l y 
opaque c o v e r i n g o f any p o r t i o n t h e r e o f b e l o w t h e t o p 
o f t h e n i p p l e , o r t h e d e p i c t i o n o f c o v e r e d male 
g e n i t a l s i n a d i s c e r n i b l y t e r g i d s t a t e . A v i o l a t i o n 
o f t h i s s e c t i o n s h a l l be a C l a s s C F e l o n y . ' " 

L o v e S t u f f f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e t h e 

j u d g m e n t i n s o f a r as i t h e l d t h a t § 13A-12-200.2, A l a . Code 

1975, was n o t u n c o n s t i t u t i o n a l o r , i n t h e a l t e r n a t i v e , f o r a 

new t r i a l . The t r i a l c o u r t d e n i e d t h e m o t i o n s . L o v e S t u f f 

a p p e a l e d . 

I s s u e s 

L o v e S t u f f a r g u e s t h a t t h i s C o u r t s h o u l d r e v i s i t t h e 

i s s u e w h e t h e r § 13A-12-200.2, A l a . Code 1975, i s 

u n c o n s t i t u t i o n a l u n d e r t h e U n i t e d S t a t e s C o n s t i t u t i o n 

f o l l o w i n g t h e r e a s o n i n g o f R e l i a b l e C o n s u l t a n t s , I n c . v. 
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E a r l e , 517 F.3d 738 ( 5 t h C i r . 2 0 0 8 ) , and r e j e c t i n g t h e 

r e a s o n i n g o f and t h e u l t i m a t e c o n c l u s i o n r e a c h e d b y t h e U n i t e d 

S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t i n W i l l i a m s  

v. Morgan, 478 F.3d 1316 ( 1 1 t h C i r . 2 0 0 7 ) , w h i c h u p h e l d § 13A-

12-200.2 a g a i n s t a c o n s t i t u t i o n a l c h a l l e n g e . L o v e S t u f f a l s o 

a r g u e s t h a t t h e s t a t u t o r y ban on t h e s a l e o f s e x u a l a i d s f o u n d 

a t § 13A-12-200.2, A l a . Code 1975, i s u n c o n s t i t u t i o n a l u n d e r 

A r t . I , § 36, A l a . C o n s t . 1901, o r , i n t h e a l t e r n a t i v e , t h a t 

§ 13A-12-200.2 v i o l a t e s t h e s e p a r a t i o n - o f - p o w e r s d o c t r i n e i n 

A r t . I I I , § 43, A l a . C o n s t . 1901. 

S t a n d a r d o f R e v i e w 

"'Our r e v i e w o f c o n s t i t u t i o n a l c h a l l e n g e s t o 
l e g i s l a t i v e e n a c t m e n t s i s de novo.' R i c h a r d s v.  
I z z i , 819 So. 2d 25, 29 n. 3 ( A l a . 2 0 0 1 ) . 
A d d i t i o n a l l y , a c t s o f t h e l e g i s l a t u r e a r e p r esumed 
c o n s t i t u t i o n a l . S t a t e v. Alabama Mun. I n s . C o r p . , 
730 So. 2d 107, 110 ( A l a . 1 9 9 8 ) . See a l s o Dobbs v.  
S h e l b y C o u n t y E c o n . & I n d u s . Dev. A u t h . , 749 So. 2d 
425, 428 ( A l a . 1 9 9 9 ) ( ' I n r e v i e w i n g t h e 
c o n s t i t u t i o n a l i t y o f a l e g i s l a t i v e a c t , t h i s C o u r t 
w i l l s u s t a i n t h e a c t " ' u n l e s s i t i s c l e a r b e y o n d 
r e a s o n a b l e d o u b t t h a t i t i s v i o l a t i v e o f t h e 
f u n d a m e n t a l l a w . ' " W h i t e v. R e y n o l d s M e t a l s Co., 
558 So. 2d 373, 383 ( A l a . 1 98 9 ) ( q u o t i n g Alabama  
S t a t e Fed'n o f L a b o r v. McAdory, 246 A l a . 1, 9, 18 
So. 2d 810, 815 ( 1 9 4 4 ) ) . ' ) . We a p p r o a c h t h e 
q u e s t i o n o f t h e c o n s t i t u t i o n a l i t y o f a l e g i s l a t i v e 
a c t ' " ' w i t h e v e r y p r e s u m p t i o n and i n t e n d m e n t i n 
f a v o r o f i t s v a l i d i t y , and s e e k t o s u s t a i n r a t h e r 
t h a n s t r i k e down t h e e n a c t m e n t o f a c o o r d i n a t e 
b r a n c h o f t h e g o v e r n m e n t . ' " ' Monroe v. H a r c o , I n c . , 
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762 So. 2d 828, 831 ( A l a . 2000) ( q u o t i n g Moore v. 
M o b i l e I n f i r m a r y A s s ' n , 592 So. 2d 156, 159 ( A l a . 
1 9 9 1 ) , q u o t i n g i n t u r n McAdory, 246 A l a . a t 9, 18 
So. 2d a t 8 1 5 ) . 

" M o r e o v e r , i n o r d e r t o overcome t h e p r e s u m p t i o n 
o f c o n s t i t u t i o n a l i t y , ... t h e p a r t y a s s e r t i n g t h e 
u n c o n s t i t u t i o n a l i t y o f t h e A c t ... b e a r s t h e b u r d e n 
' t o show t h a t [ t h e A c t ] i s n o t c o n s t i t u t i o n a l . ' 
B o a r d o f T r u s t e e s o f E m p l o y e e s ' R e t i r e m e n t S y s . o f  
Montgomery v. T a l l e y , 291 A l a . 307, 310, 280 So. 2d 
553, 556 ( 1 9 7 3 ) . See a l s o T h o r n v. J e f f e r s o n  
C o u n t y , 375 So. 2d 780, 787 ( A l a . 1 9 7 9 ) ( ' I t i s t h e 
l a w , o f c o u r s e , t h a t a p a r t y a t t a c k i n g a s t a t u t e has 
t h e b u r d e n o f o v e r c o m i n g t h e p r e s u m p t i o n o f 
c o n s t i t u t i o n a l i t y ' ) . " 

S t a t e ex r e l . K i n g v. M o r t o n , 955 So. 2d 1012, 1017 ( A l a . 

2 0 0 6 ) . 

D i s c u s s i o n 

I . Does § 13A-12-200.2, A l a . Code 1975, v i o l a t e t h e U n i t e d 

S t a t e s C o n s t i t u t i o n ? 

Love S t u f f a r g u e s t h a t a p r o t e c t e d l i b e r t y i n t e r e s t i s 

i n v o l v e d and t h a t t h e r i g h t c l a i m e d , a l t h o u g h n o t e q u a l t o a 

f u n d a m e n t a l r i g h t , i s d e s e r v i n g o f g r e a t e r p r o t e c t i o n t h a n 

w o u l d be a f f o r d e d u n d e r t r a d i t i o n a l r a t i o n a l - b a s i s r e v i e w . I t 

a r g u e s t h a t t h i s p r o t e c t e d - l i b e r t y - i n t e r e s t a n a l y s i s w o u l d 

r e q u i r e a b a l a n c i n g b e tween Alabama's i n t e r e s t s i n p r o t e c t i n g 

i t s c i t i z e n s and t h e l i b e r t y i n t e r e s t o f t h o s e e n g a g i n g i n 

c o n s e n s u a l , p r i v a t e s e x u a l c o n d u c t u s i n g s e x u a l d e v i c e s . Love 
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S t u f f c o n t e n d s t h a t t h e r i g h t s o f A l a b a m i a n s t o s e l l and t o 

use s e x u a l d e v i c e s s h o u l d p r e v a i l o v e r A l a b ama's p u r p o r t e d 

i n t e r e s t s i n p u b l i c m o r a l i t y c o n s i s t e n t w i t h t h e o p i n i o n o f 

t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e F i f t h C i r c u i t i n 

R e l i a b l e C o n s u l t a n t s , I n c . v. E a r l e , s u p r a . 

The Alabama A t t o r n e y G e n e r a l and H oover ( h e r e i n a f t e r " t h e 

S t a t e " ) have f i l e d a j o i n t b r i e f i n t h i s C o u r t . The S t a t e 

a s s e r t s t h a t t h e t r i a l c o u r t p r o p e r l y f o u n d t h a t § 13A-12-

200.2, A l a . Code 1975, d i d n o t v i o l a t e t h e U n i t e d S t a t e s 

C o n s t i t u t i o n , a p p l y i n g t h e r e a s o n i n g o f t h e d e c i s i o n o f t h e 

E l e v e n t h C i r c u i t C o u r t o f A p p e a l s i n W i l l i a m s v. Morgan, 

s u p r a . The S t a t e a r g u e s t h a t t h e Supreme C o u r t i n L a w r e n c e  

v. Texas 539 U.S. 558 ( 2 0 0 3 ) , d i d n o t c r e a t e a new f u n d a m e n t a l 

r i g h t t o s e x u a l p r i v a c y and t h a t § 13A-12-200.2 has t h e 

r a t i o n a l b a s e s o f p u b l i c m o r a l i t y and f u r t h e r i n g t h e p u b l i c 

w e l f a r e . The S t a t e a r g u e s t h a t t h i s C o u r t s h o u l d f i n d 

W i l l i a m s v. Morgan p e r s u a s i v e and r e j e c t t h e F i f t h C i r c u i t 

C o u r t o f A p p e a l s ' o p i n i o n i n R e l i a b l e C o n s u l t a n t s . 

B e c a u s e o f t h e way t h e p a r t i e s have f r a m e d t h e f e d e r a l 

c o n s t i t u t i o n a l i s s u e s , a d e t a i l e d d i s c u s s i o n o f W i l l i a m s and 

R e l i a b l e C o n s u l t a n t s i s n e c e s s a r y . T h i s i n c l u d e s a d i s c u s s i o n 
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o f how b o t h c o u r t s o f a p p e a l s have i n t e r p r e t e d t h e U n i t e d 

S t a t e s Supreme C o u r t ' s c a s e o f L a w r e n c e v. T e x a s . 

I n 1998, t h e A labama L e g i s l a t u r e amended t h e s t a t e ' s 

o b s c e n i t y l a w s t o c r i m i n a l i z e t h e d i s t r i b u t i o n o f "any d e v i c e 

d e s i g n e d o r m a r k e t e d as u s e f u l p r i m a r i l y f o r t h e s t i m u l a t i o n 

o f human g e n i t a l o r g a n s f o r any t h i n g o f p e c u n i a r y v a l u e . " § 

1 3 A - 1 2 - 2 0 0 . 2 ( a ) ( 1 ) . I n a d o p t i n g t h e amendments, t h e 

l e g i s l a t u r e s t a t e d i t s p u r p o s e i n S e c t i o n 1 o f A c t No. 9 8 - 4 6 7 : 

"(1) T h a t i n o r d e r t o p r o t e c t c h i l d r e n f r o m 
e x p o s u r e t o o b s c e n i t y , p r e v e n t a s s a u l t s on t h e 
s e n s i b i l i t i e s o f u n w i l l i n g a d u l t s by t h e p u r v e y o r [ s ] 
o f o b s c e n e m a t e r i a l , and s u p p r e s s t h e p r o l i f e r a t i o n 
o f ' a d u l t - o n l y v i d e o s t o r e s , ' ' a d u l t b o o k s t o r e s , ' 
' a d u l t m o v i e h o u s e s , ' an d ' a d u l t - o n l y 
e n t e r t a i n m e n t , ' t h e s a l e and d i s s e m i n a t i o n o f 
o b s c e n e m a t e r i a l s h o u l d be r e g u l a t e d w i t h o u t 
i m p i n g i n g on t h e F i r s t Amendment r i g h t s o f f r e e 
s p e e c h by e r e c t i n g b a r r i e r s t o open d i s p l a y o f 
e r o t i c and l a s c i v i o u s m a t e r i a l . " 

A c t No. 98-467, A l a . A c t s 1998. 

V e n d o r s o f s e x u a l d e v i c e s and p e r s o n s who use s u c h 

d e v i c e s c h a l l e n g e d t h e c o n s t i t u t i o n a l i t y o f § 13A-12-

2 0 0 . 2 ( a ) ( 1 ) i n f e d e r a l c o u r t . W i l l i a m s v. P r y o r , 41 F. Supp. 

2d 1257 (N.D. A l a . 1 9 9 9 ) . One o f t h e v e n d o r s / p l a i n t i f f s 

o p e r a t e d a s t o r e t h a t s o l d s e x u a l d e v i c e s and n o v e l t i e s . 

A c c o r d i n g t o f a c t s s t i p u l a t e d t o a t t r i a l , some c u s t o m e r s use 
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t h e p r o d u c t s t o a v o i d s e x u a l l y t r a n s m i t t e d d i s e a s e s ; some use 

t h e p r o d u c t s t o enhance t h e i r r e l a t i o n s h i p s ; some use t h e 

p r o d u c t s t o a c h i e v e s e x u a l s a t i s f a c t i o n b e c a u s e t h e y a r e 

u n a b l e t o do so o t h e r w i s e ; some use t h e p r o d u c t s f o r 

s a t i s f a c t i o n when t h e i r p a r t n e r i s n o t a v a i l a b l e ; and some a r e 

r e f e r r e d t o t h e s t o r e by a t h e r a p i s t as t r e a t m e n t f o r s e x u a l 

d y s f u n c t i o n o r m a r i t a l p r o b l e m s . 41 F. Supp. 2d a t 1262-63. 

The o t h e r v e n d o r / p l a i n t i f f s o l d s e x u a l d e v i c e s t o women 

t h r o u g h " T u p p e r w a r e - s t y l e " p a r t i e s . 41 F. Supp. 2d a t 1260. 

The u s e r s / p l a i n t i f f s were f o u r women who e a c h a s s e r t e d t h a t 

t h e s e x u a l d e v i c e s were f o r t h e r a p e u t i c p u r p o s e s r e l a t e d t o 

s e x u a l d y s f u n c t i o n o r an a l t e r n a t i v e t o s e x u a l i n t e r c o u r s e . 

I d . The p l a i n t i f f s c l a i m e d t h a t § 13A-12-200.2 i n f r i n g e d upon 

t h e i r f u n d a m e n t a l r i g h t t o p r i v a c y u n d e r a s t r i c t - s c r u t i n y 

a n a l y s i s . I n t h e a l t e r n a t i v e , t h e y a r g u e d t h a t § 13A-12-200.2 

d i d n o t p a s s c o n s t i t u t i o n a l m u s t e r u n d e r a r a t i o n a l - b a s i s 

r e v i e w . I d . 

The p a r t i e s i n W i l l i a m s v. P r y o r s t i p u l a t e d t o c e r t a i n 

f a c t s t h a t a r e r e l e v a n t h e r e : S e c t i o n 13A-12-200.2 makes i t a 

c r i m e t o s e l l o r d i s t r i b u t e "any d e v i c e d e s i g n e d o r m a r k e t e d 

as p r i m a r i l y u s e f u l f o r t h e s t i m u l a t i o n o f human g e n i t a l 
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o r g a n s f o r any t h i n g o f p e c u n i a r y v a l u e . " 41 F. Supp. 2d a t 

1265. To o b t a i n s e x u a l a i d s i n Alabama u n d e r t h e c u r r e n t l a w , 

one w i l l have t o o b t a i n them i n a n o t h e r s t a t e and b r i n g them 

a c r o s s s t a t e l i n e s . The t e x t o f t h e A c t does n o t d e f i n e 

s e x u a l d e v i c e s as " o b s c e n e " as t h a t t e r m i s d e f i n e d i n t h e 

A c t . Alabama l a w does n o t p r o s e c u t e m a s t u r b a t i o n o r o t h e r 

s t i m u l a t i o n o f t h e g e n i t a l s , e ven when p e r f o r m e d w i t h a s e x u a l 

a i d . R a t h e r , i t i s t h e s a l e o f t h e s e x u a l d e v i c e , and n o t t h e 

use o f i t , t h a t i s p r o s c r i b e d u n d e r § 13A-12-200.2. 41 F. 

Supp. 2d a t 1265. S e v e r a l Alabama b o o k s t o r e s open t o t h e 

g e n e r a l p u b l i c s e l l b o o k s d e s c r i b i n g t h e use o f v i b r a t o r s o r 

s e x u a l a i d s . 41 F. Supp. 2d a t 1267. A l s o , S p e n c e r ' s G i f t s 

r e t a i l s t o r e , l o c a t e d i n s h o p p i n g m a l l s i n H u n t s v i l l e , s e l l s 

v i b r a t o r s . 41 F. Supp. 2d a t 1269. V i r i l i t y d r u g s a r e 

a v a i l a b l e i n A l a b a m a . 41 F. Supp. 2d a t 1265. R i b b e d o r 

t i c k l e r condoms a r e m a n u f a c t u r e d i n Alabama and s o l d 

t h r o u g h o u t t h e s t a t e . I d . 

W i t h r e g a r d t o t h e i r r i g h t - t o - p r i v a c y c l a i m , t h e 

p l a i n t i f f s i n W i l l i a m s v. P r y o r a r g u e d t h a t t h e e n f o r c e m e n t o f 

§ 13A-12-200.2 w o u l d " i m p o s e an undue b u r d e n on t h e i r 

' f u n d a m e n t a l r i g h t s o f p r i v a c y and p e r s o n a l autonomy 
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g u a r a n t e e d by t h e F i r s t , F o u r t h , F i f t h , N i n t h [ , ] and 

F o u r t e e n t h Amendments o f t h e U n i t e d S t a t e s C o n s t i t u t i o n . ' " 41 

F. Supp. 2d a t 1274 ( q u o t i n g t h e p l a i n t i f f s ' memorandum). The 

p l a i n t i f f s a r g u e d t h a t " t h e i r r i g h t o f p r i v a c y and p e r s o n a l 

autonomy c o n s t i t u t e s a ' l i b e r t y i n t e r e s t ' p r o t e c t e d by t h e Due 

P r o c e s s C l a u s e o f t h e F o u r t e e n t h Amendment." 41 F. Supp. 2d 

a t 1274. The c o u r t n o t e d t h a t i f t h e c h a l l e n g e d l e g i s l a t i o n 

i n v o l v e s a f u n d a m e n t a l r i g h t t h e n t h e l e g i s l a t i o n i s s u b j e c t 

t o s t r i c t j u d i c i a l s c r u t i n y , and i f t h e c h a l l e n g e d l e g i s l a t i o n 

does n o t b u r d e n a f u n d a m e n t a l r i g h t t h e n t h e l e g i s l a t i o n f a c e d 

o n l y m i n i m a l s c r u t i n y . 

The p l a i n t i f f s f r a m e d t h e i s s u e as " w h e t h e r t h e r i g h t t o 

p r i v a c y ' i s b r o a d enough t o encompass an i n d i v i d u a l ' s d e c i s i o n 

t o engage i n p r i v a t e s e x u a l a c t i v i t y n o t p r o s c r i b e d by l a w ' " ; 

t h e a t t o r n e y g e n e r a l d e s c r i b e d t h e i s s u e as " ' w h e t h e r t h e r e i s 

a c o n s t i t u t i o n a l r i g h t t o o b t a i n d i l d o s , v i b r a t o r s , and o t h e r 

m a r i t a l a i d s " d e s i g n e d and m a r k e t e d as u s e f u l p r i m a r i l y f o r 

t h e s t i m u l a t i o n o f human g e n i t a l o r g a n s . " ' " 41 F. Supp. 2d a t 

1275. The c o u r t d e t e r m i n e d t h a t t h e i s s u e was n o t as b r o a d as 

t h e p l a i n t i f f s s u g g e s t e d n o r as n a r r o w as t h e a t t o r n e y g e n e r a l 

d e f i n e d i t . I n s t e a d , t h e f e d e r a l d i s t r i c t c o u r t s t a t e d t h e 
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i s s u e as " w h e t h e r t h e c o n c e p t o f c o n s t i t u t i o n a l l y p r o t e c t e d 

' r i g h t t o p r i v a c y ' p r o t e c t s an i n d i v i d u a l ' s l i b e r t y t o use 

d e v i c e s ' d e s i g n e d o r m a r k e t e d as u s e f u l p r i m a r i l y f o r t h e 

s t i m u l a t i o n o f human g e n i t a l o r g a n s ' when e n g a g i n g i n l a w f u l , 

p r i v a t e , s e x u a l a c t i v i t y . " 41 F. Supp. 2d a t 1275. 

The f e d e r a l d i s t r i c t c o u r t i n W i l l i a m s v. P r y o r 

d e t e r m i n e d t h a t t h e F o u r t e e n t h Amendment t o t h e U n i t e d S t a t e s 

C o n s t i t u t i o n d i d n o t c o v e r t h e p l a i n t i f f s ' r e q u e s t t o e x t e n d 

t h e p r i v a c y r i g h t t h e Supreme C o u r t has r e c o g n i z e d as 

f u n d a m e n t a l . 41 F. Supp. 2d a t 1281-83. "The Supreme C o u r t 

s i m p l y has p l a c e d t h e b a r t o o h i g h t o a l l o w r e c o g n i t i o n o f an 

i n d i v i d u a l ' s use o f d e v i c e s ' d e s i g n e d o r m a r k e t e d as u s e f u l 

p r i m a r i l y f o r t h e s t i m u l a t i o n o f human g e n i t a l o r g a n s ' as a 

f u n d a m e n t a l l i b e r t y i n t e r e s t . " 41 F. Supp. 2d a t 1283-84. 

The f e d e r a l d i s t r i c t c o u r t f o c u s e d on t h e u s e , r a t h e r t h a n t h e 

d i s t r i b u t i o n , o f t h e p r o s c r i b e d d e v i c e s , b e c a u s e " i f t h e use 

o f s u c h d e v i c e s i s f u n d a m e n t a l l i b e r t y i n t e r e s t as p l a i n t i f f s 

c o n t e n d , t h e n t h e l e g i s l a t u r e ' s ban on d i s t r i b u t i o n c o m p e l s 

s t r i c t j u d i c i a l s c r u t i n y . " 41 F. Supp. 2d a t 1281. The 

c o u r t l o o k e d t o t h e h o l d i n g s i n two Supreme C o u r t c a s e s i t 

s a y s " e l u c i d a t e t h e f a c t t h a t any s i g n i f i c a n c e o f t h e 
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d i s t i n c t i o n b e t ween p r o h i b i t i o n s o f c o m m e r c i a l use v e r s u s 

p r i v a t e use depends on t h e p r o t e c t i o n t h e C o n s t i t u t i o n a f f o r d s 

t h e t a r g e t m a t e r i a l o r c o n d u c t . " 41 F. Supp. 2d a t 1281 n. 

30. I n P a r i s A d u l t T h e a t r e I v. S l a t o n , 413 U.S. 49, 66 

( 1 9 7 3 ) , t h e Supreme C o u r t h e l d t h a t , 

" [ i ] f o b s c e n e m a t e r i a l u n p r o t e c t e d by t h e F i r s t 
Amendment i n i t s e l f c a r r i e d w i t h i t a 'penumbra' o f 
c o n s t i t u t i o n a l l y p r o t e c t e d p r i v a c y , t h i s C o u r t w o u l d 
n o t have f o u n d i t n e c e s s a r y t o d e c i d e S t a n l e y [v.  
G e o r g i a , 394 U.S. 557 ( 1 9 6 9 ) , ] on t h e n a r r o w b a s i s 
o f t h e ' p r i v a c y o f t h e home,' w h i c h was h a r d l y more 
t h a n a r e a f f i r m a t i o n t h a t 'a man's home i s h i s 

c a s t l e . ' " 

I n C a r e y v. P o p u l a t i o n S e r v i c e s , I n t e r n a t i o n a l , 431 U.S. 678, 

687-88 ( 1 9 7 7 ) , t h e Supreme C o u r t h e l d t h a t 
" [ r ] e s t r i c t i o n s on t h e d i s t r i b u t i o n o f 

c o n t r a c e p t i v e s c l e a r l y b u r d e n t h e f r e e d o m t o make 
[ p r o t e c t e d c h i l d b e a r i n g ] d e c i s i o n s 

"... [T]he same t e s t must be a p p l i e d t o s t a t e 
r e g u l a t i o n s t h a t b u r d e n an i n d i v i d u a l ' s r i g h t t o 
d e c i d e t o p r e v e n t c o n c e p t i o n o r t e r m i n a t e p r e g n a n c y 
by s u b s t a n t i a l l y l i m i t i n g a c c e s s t o t h e means o f 
e f f e c t u a t i n g t h a t d e c i s i o n as i s a p p l i e d t o s t a t e 
s t a t u t e s t h a t p r o h i b i t t h e d e c i s i o n e n t i r e l y . ... 
T h i s i s so ... b e c a u s e s u c h a c c e s s i s e s s e n t i a l t o 
e x e r c i s e o f t h e c o n s t i t u t i o n a l l y p r o t e c t e d r i g h t o f 
d e c i s i o n s i n m a t t e r s o f c h i l d b e a r i n g . " 

The f e d e r a l d i s t r i c t c o u r t n o t e d t h a t t h e p l a i n t i f f s ' 

most p e r s u a s i v e argument t h a t use o f s u c h d e v i c e s i s a 

f u n d a m e n t a l l i b e r t y i n t e r e s t stemmed f r o m t h e t h e r a p e u t i c and 
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m e d i c a l u s e s o f t h e d e v i c e s f o r i n d i v i d u a l s a f f l i c t e d w i t h 

s e x u a l d y s f u n c t i o n . The c o u r t s t a t e d : 

"The a p p e a l o f t h i s argument n o t w i t h s t a n d i n g , 
b a s e d on t h e Supreme C o u r t ' s f o c u s on h i s t o r y and 
t r a d i t i o n , t h e Supreme C o u r t ' s e x p r e s s r e l u c t a n c e t o 
e x t e n d t h e p r o t e c t i o n o f t h e Due P r o c e s s C l a u s e , i t s 
n a r r o w r e a d i n g s o f c a s e s r e c o g n i z i n g l i b e r t y 
i n t e r e s t s as f u n d a m e n t a l , and i t s s t a t e m e n t s t h a t i t 
has n o t y e t d e c i d e d a c a s e s q u a r e l y on p o i n t , t h i s 
c o u r t r e f u s e s t o e x t e n d t h e f u n d a m e n t a l r i g h t o f 
p r i v a c y t o p r o t e c t p l a i n t i f f s ' i n t e r e s t i n u s i n g 
d e v i c e s ' d e s i g n e d o r m a r k e t e d as u s e f u l p r i m a r i l y 
f o r t h e s t i m u l a t i o n o f human g e n i t a l o r g a n s ' when 
e n g a g i n g i n l a w f u l , p r i v a t e , s e x u a l a c t i v i t y , and 
t h e r e b y impose a s t r i c t s c r u t i n y frame o f a n a l y s i s 
when r e v i e w i n g t h e Alabama s t a t u t e a t i s s u e . " 

41 F. Supp. 2d a t 1284. 

The f e d e r a l d i s t r i c t c o u r t went on t o a d d r e s s w h e t h e r § 

1 3 A - 1 2 - 2 0 0 . 2 ( a ) ( 1 ) w o u l d s u r v i v e r e v i e w u n d e r t h e r a t i o n a l -

b a s i s t e s t and u l t i m a t e l y c o n c l u d e d t h a t § 13A-12-200.2 f a i l e d 

r a t i o n a l - b a s i s r e v i e w . The c o u r t n o t e d t h a t t h e l e g i s l a t u r e 

s t a t e d t h a t i t s p u r p o s e i n a d o p t i n g t h e A c t was t o p r o t e c t 

c h i l d r e n f r o m b e i n g e x p o s e d t o o b s c e n i t y , t o p r e v e n t u n w i l l i n g 

a d u l t s f r o m a s s a u l t s on t h e i r s e n s i b i l i t i e s by t h e s e l l e r s o f 

o b s c e n e m a t e r i a l , and t o s u p p r e s s t h e p r o l i f e r a t i o n o f a d u l t -

o n l y b u s i n e s s e s . The f e d e r a l d i s t r i c t c o u r t c o n c l u d e d , b a s e d 

on t h e p l e a d i n g s , m o t i o n s , b r i e f s , o r a l a r g u m e n t s , and 
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i n d e p e n d e n t j u d i c i a l r e s e a r c h , t h a t t h e s t a t e ' s i n t e r e s t i n 

e n a c t i n g t h e A c t c o u l d a l s o have b e e n : 

"(1) t h e b e l i e f t h a t ' [ t ] h e commerce o f s e x u a l 
s t i m u l a t i o n and a u t o - e r o t i c i s m , f o r i t s own s a k e , 
u n r e l a t e d t o m a r r i a g e , p r o c r e a t i o n o r f a m i l i a l 
r e l a t i o n s h i p s i s an e v i l , an o b s c e n i t y ... 
d e t r i m e n t a l t o t h e h e a l t h and m o r a l i t y o f t h e s t a t e ' 
( B r i e f o f Alabama A t t o r n e y G e n e r a l , a t 2 1 ) ; o r (2) 
t h e d e s i r e t o ban commerce i n a l l ' o b s c e n e ' 
m a t e r i a l . " 

41 F. Supp. 2d a t 1286 ( f o o t n o t e o m i t t e d ) . The f e d e r a l 

d i s t r i c t c o u r t f o u n d t h a t a l t h o u g h t h e s t a t e ' s i n t e r e s t s were 

l e g i t i m a t e , t h e p r o h i b i t i o n on s e l l i n g o r d i s t r i b u t i n g d e v i c e s 

d e s i g n e d f o r t h e s t i m u l a t i o n o f human g e n i t a l o r g a n s was n o t 

r a t i o n a l l y r e l a t e d t o t h o s e l e g i t i m a t e s t a t e i n t e r e s t s . The 

d i s t r i c t c o u r t s t a t e d t h a t " [ i ] n n u m e r a b l e m e a s u r e s f a r s h o r t 

o f an a b s o l u t e ban on t h e d i s t r i b u t i o n o f s e x u a l d e v i c e s w o u l d 

a c c o m p l i s h t h e S t a t e ' s g o a l s . " 41 F. Supp. 2d a t 1288. The 

f e d e r a l d i s t r i c t c o u r t n o t e d t h a t t h e " T u p p e r w a r e - s t y l e " 

p a r t i e s were n o t p u b l i c and t h a t t h e o t h e r v e n d o r ' s d i s p l a y s 

c o u l d be m o d i f i e d . I n s u p p o r t o f i t s r e a s o n i n g , t h e d i s t r i c t 

c o u r t c i t e d Romer v. E v a n s , 517 U.S. 620 (19 9 6 ) ( h o l d i n g t h a t 

an amendment t o a s t a t e c o n s t i t u t i o n f a i l e d r a t i o n a l - b a s i s 

r e v i e w u n d e r t h e E q u a l P r o t e c t i o n C l a u s e b e c a u s e t h e b r e a d t h 

o f t h e amendment was t o o f a r removed f r o m t h e s t a t e ' s 
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l e g i t i m a t e i n t e r e s t s ) , T u r n e r v. S a f l e y , 482 U.S. 78, 91 

( 1 9 8 7 ) ( h o l d i n g t h a t t h e a s s e r t e d s t a t e i n t e r e s t s " [ d i d ] n o t 

s a t i s f y t h e r e a s o n a b l e r e l a t i o n s h i p s t a n d a r d , b u t r a t h e r 

c o n s t i t u t e [ d ] an e x a g g e r a t e d r e s p o n s e t o [ i t s ] ... c o n c e r n s " ) , 

and C i t y o f C l e b u r n e v. C l e b u r n e L i v i n g C t r . , 473 U.S. 432 

( 1 9 8 5 ) ( h o l d i n g a z o n i n g o r d i n a n c e u n c o n s t i t u t i o n a l u n d e r 

r a t i o n a l - b a s i s r e v i e w ) . 

The f e d e r a l d i s t r i c t c o u r t i n W i l l i a m s v. P r y o r went on 

t o s t a t e t h a t § 13A-12-200.2 was n o t r a t i o n a l l y r e l a t e d t o t h e 

s t a t e ' s i n t e r e s t i n d i s c o u r a g i n g " s e x u a l s t i m u l a t i o n and a u t o -

e r o t i c i s m , f o r i t s own s a k e , u n r e l a t e d t o m a r r i a g e , 

p r o c r e a t i o n o r f a m i l i a l r e l a t i o n s h i p s , " b e c a u s e " s u c h a ban 

i n e v i t a b l y i n t e r f e r e s w i t h s e x u a l s t i m u l a t i o n and a u t o -

e r o t i c i s m w h i c h i s r e l a t e d t o m a r r i a g e , p r o c r e a t i o n , and 

f a m i l i a l r e l a t i o n s h i p s . " 41 F. Supp. 2d a t 1289. The c o u r t 

n o t e d t h a t some c u s t o m e r s o f t h e v e n d o r s / p l a i n t i f f s have u s e d 

t h e d e v i c e s upon t h e s u g g e s t i o n o f a t h e r a p i s t and t h a t o t h e r s 

have u s e d t h e d e v i c e s t o a c h i e v e a more s a t i s f a c t o r y 

r e l a t i o n s h i p w i t h t h e i r m a r i t a l p a r t n e r s . The c o u r t s t a t e d 

t h a t two u n d i s p u t e d e x p e r t s i n t h e f i e l d o f human s e x u a l i t y 

o p i n e d t h a t t h e d e v i c e s were e f f e c t i v e , i f n o t v i t a l , t o 
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t r e a t i n g m a r r i e d c o u p l e s ' d i f f i c u l t i e s and t h a t t h e F o o d and 

D r u g A d m i n i s t r a t i o n r e c o g n i z e s t h e t h e r a p e u t i c v a l u e o f t h e 

d e v i c e s f o r t r e a t i n g s e x u a l d y s f u n c t i o n . 

The S t a t e a p p e a l e d , and t h e U n i t e d S t a t e s C o u r t o f 

A p p e a l s f o r t h e E l e v e n t h C i r c u i t r e v e r s e d t h e d e c i s i o n o f t h e 

f e d e r a l d i s t r i c t c o u r t . W i l l i a m s v. P r y o r , 240 F.3d 944 ( 1 1 t h 

C i r . 2 0 0 1 ) ( " W i l l i a m s I I " ) . The E l e v e n t h C i r c u i t p a n e l 

r e v i e w i n g t h e d e c i s i o n f i r s t c o n s i d e r e d t h e d i s t r i c t c o u r t ' s 

h o l d i n g t h a t § 13A-12-200.2 was u n c o n s t i t u t i o n a l b e c a u s e i t 

f a i l e d r a t i o n a l - b a s i s s c r u t i n y . The E l e v e n t h C i r c u i t 

d i s c u s s e d t h e h i g h l y d e f e r e n t i a l s t a n d a r d o f r a t i o n a l - b a s i s 

r e v i e w t h a t p r o s c r i b e s o n l y t h e v e r y o u t e r l i m i t s o f a 

l e g i s l a t u r e ' s power, s t a t i n g : "A s t a t u t e i s c o n s t i t u t i o n a l 

u n d e r r a t i o n a l b a s i s s c r u t i n y so l o n g as ' t h e r e i s any  

r e a s o n a b l y c o n c e i v a b l e s t a t e o f f a c t s t h a t c o u l d p r o v i d e a 

r a t i o n a l b a s i s f o r t h e ' s t a t u t e . " 240 F.3d a t 948 ( q u o t i n g 

FCC v. B e a c h Commc'ns, I n c . , 508 U.S. 307, 314 ( 1 9 9 3 ) ) . The 

E l e v e n t h C i r c u i t c o n c l u d e d t h a t t h e d i s t r i c t c o u r t had e r r e d 

i n d e t e r m i n i n g t h a t § 13A-12-200.2 l a c k e d a r a t i o n a l b a s i s 

b e c a u s e t h e s t a t e has an i n t e r e s t i n s a f e g u a r d i n g p u b l i c 

m o r a l i t y . The f e d e r a l a p p e l l a t e c o u r t h e l d t h a t t h e c r i m i n a l 
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p r o s c r i p t i o n on t h e d i s t r i b u t i o n o f s e x u a l d e v i c e s i n § 13A-

12-200.2 was a r a t i o n a l means f o r m a k i n g t h e a c q u i s i t i o n and 

use o f t h e d e v i c e s more d i f f i c u l t . " [ I ] n c r e m e n t a l s t e p s a r e 

n o t a d e f e c t i n l e g i s l a t i o n u n d e r r a t i o n a l b a s i s s c r u t i n y , so 

Alabama d i d n o t a c t i r r a t i o n a l l y by p r o h i b i t i n g o n l y t h e 

c o m m e r c i a l d i s t r i b u t i o n o f s e x u a l d e v i c e s , r a t h e r t h a n 

p r o h i b i t i n g t h e i r p o s s e s s i o n o r use o r by d i r e c t l y p r o s c r i b i n g 

m a s t u r b a t i o n w i t h o r w i t h o u t a s e x u a l d e v i c e . " 240 F.3d a t 

950. 

The E l e v e n t h C i r c u i t C o u r t o f A p p e a l s c o n c l u d e d t h a t 

Romer v. E v a n s , s u p r a , T u r n e r v. S a f l e y , s u p r a , and C i t y o f  

C l e b u r n e , s u p r a , d i d n o t s u p p o r t t h e f e d e r a l d i s t r i c t c o u r t ' s 

d e c i s i o n b e c a u s e t h o s e t h r e e c a s e s were d i s t i n g u i s h a b l e . 

S p e c i f i c a l l y , t h e E l e v e n t h C i r c u i t s t a t e d t h a t T u r n e r was 

d i s t i n g u i s h a b l e i n t h a t T u r n e r c o n c e r n e d i n m a t e s and d i d n o t 

" c o n c e r n [ ] t h e c o n s t i t u t i o n a l p r o t e c t i o n a c c o r d e d by o r d i n a r y 

r a t i o n a l b a s i s s c r u t i n y t o c i t i z e n s i n f r e e s o c i e t y . " 240 

F.3d a t 950. A c c o r d i n g t o t h e c o u r t , Romer was d i s t i n g u i s h a b l e 

b e c a u s e i n Romer t h e s t a t e had no l e g i t i m a t e i n t e r e s t i n 

p a s s i n g t h e c h a l l e n g e d l e g i s l a t i o n . L a s t , C i t y o f C l e b u r n e 

was d i s t i n g u i s h a b l e i n t h a t i t i n v o l v e d an E q u a l P r o t e c t i o n 
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C l a u s e a n a l y s i s and n o t a f u n d a m e n t a l - r i g h t s c h a l l e n g e l i k e 

t h e c h a l l e n g e r a i s e d by t h e p l a i n t i f f s i n W i l l i a m s . 

The E l e v e n t h C i r c u i t t h e n went on t o a d d r e s s t h e d i s t r i c t 

c o u r t ' s f u n d a m e n t a l - r i g h t s a n a l y s i s , c o n c l u d i n g t h a t t h e 

d i s t r i c t c o u r t c o r r e c t l y r e j e c t e d t h e f a c i a l c h a l l e n g e , b u t 

t h e E l e v e n t h C i r c u i t remanded t h e c a s e f o r r e c o n s i d e r a t i o n o f 

t h e " a s - a p p l i e d f u n d a m e n t a l r i g h t s c h a l l e n g e s r a i s e d by t h e 

p l a i n t i f f s ... f o r due c o n s i d e r a t i o n by t h e d i s t r i c t c o u r t 

b e c a u s e t h e r e c o r d and s t i p u l a t i o n s i n t h i s c a s e s i m p l y a r e 

t o o n a r r o w t o p e r m i t us t o d e c i d e w h e t h e r o r t o what e x t e n t 

t h e Alabama s t a t u t e i n f r i n g e s a f u n d a m e n t a l r i g h t t o s e x u a l 

p r i v a c y o f t h e s p e c i f i c p l a i n t i f f s i n t h i s c a s e . " 240 F.3d a t 

955. 

On remand, t h e f e d e r a l d i s t r i c t c o u r t s t r u c k down § 13A-

12-200.2, h o l d i n g t h a t t h e s t a t u t e u n c o n s t i t u t i o n a l l y b u r d e n e d 

t h e r i g h t t o use s e x u a l d e v i c e s w i t h i n p r i v a t e , c o n s e n s u a l 

a d u l t s e x u a l r e l a t i o n s h i p s . W i l l i a m s v. P r y o r , 220 F. Supp. 

2d 1257 (N.D. A l a . 2 0 0 2 ) ( " W i l l i a m s I I I " ) . The d i s t r i c t c o u r t 

c o n c l u d e d on remand t h a t t h e " p r o h i b i t i o n o f t h e s a l e o f 

s e x u a l d e v i c e s i m p o s e s a s i g n i f i c a n t b u r d e n on t h e r i g h t o f 

m a r r i e d and u n m a r r i e d p e r s o n s t o s e x u a l p r i v a c y , i n t h a t i t 
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s e v e r e l y l i m i t s t h e i r a b i l i t y t o a c c e s s , and t h u s t o u s e , 

s e x u a l d e v i c e s w i t h i n t h e i r s e x u a l r e l a t i o n s h i p s . " 220 F. 

Supp. 2d a t 1298. The d i s t r i c t c o u r t , b a s e d on what t h e 

E l e v e n t h C i r c u i t r e f e r r e d t o as "a f u n d a m e n t a l r i g h t t o s e x u a l 

p r i v a c y o f t h e s p e c i f i c p l a i n t i f f s i n t h i s c a s e , " W i l l i a m s I I , 

240 F.3d a t 955, d e f i n e d t h e p l a i n t i f f s ' l i b e r t y i n t e r e s t as 

t h e " r i g h t t o s e x u a l p r i v a c y . " 220 F. Supp. 2d a t 1277. A f t e r 

d i s c u s s i n g t h e h i s t o r y and l e g a l t r a d i t i o n s r e g a r d i n g s e x u a l 

p r i v a c y b e tween m a r r i e d p e r s o n s and t h e h i s t o r i c a l r i g h t o f 

s e x u a l p r i v a c y t o u n m a r r i e d a d u l t s , t h e f e d e r a l d i s t r i c t c o u r t 

c o n c l u d e d t h a t t h e r e was a f u n d a m e n t a l r i g h t t o s e x u a l p r i v a c y 

t h a t encompasses t h e r i g h t t o use s e x u a l d e v i c e s . The c o u r t 

a p p l i e d a s t r i c t - s c r u t i n y a n a l y s i s t o § 13A-12-200.2 and f o u n d 

t h a t t h e s t a t u t e f a i l e d s t r i c t s c r u t i n y b e c a u s e t h e s t a t u t e 

" i m p o s e s a s i g n i f i c a n t b u r d e n on t h e r i g h t o f m a r r i e d and 

u n m a r r i e d p e r s o n s t o s e x u a l p r i v a c y , i n t h a t i t s e v e r e l y 

l i m i t s t h e i r a b i l i t y t o a c c e s s , and t h u s t o u s e , s e x u a l 

d e v i c e s w i t h i n t h e i r s e x u a l r e l a t i o n s h i p s . " 220 F. Supp. 2d 

a t 1298. 

The S t a t e a p p e a l e d , and a d i f f e r e n t p a n e l o f t h e U n i t e d 

S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t , i n W i l l i a m s 
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v. A t t o r n e y G e n e r a l o f A l a b a m a , 378 F.3d 1232 ( 1 1 t h C i r . 

2 0 0 4 ) ( " W i l l i a m s I V " ) , h e l d t h a t t h e r e was no f u n d a m e n t a l , 

s u b s t a n t i v e d u e - p r o c e s s r i g h t o f c o n s e n t i n g a d u l t s t o engage 

i n p r i v a t e s e x u a l c o n d u c t t h a t w o u l d t r i g g e r a s t r i c t - s c r u t i n y 

r e v i e w o f a l l i n f r i n g e m e n t s o f t h a t r i g h t and t h a t i t w o u l d 

n o t r e c o g n i z e a new f u n d a m e n t a l r i g h t t o s e x u a l p r i v a c y , and 

i t remanded t h e c a s e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 

i t s o p i n i o n . I n so h o l d i n g , t h e E l e v e n t h C i r c u i t d e t e r m i n e d 

t h a t L a w r e n c e v. T e x a s , 539 U.S. 558, 2 d e c i d e d a f t e r t h e 

f e d e r a l d i s t r i c t c o u r t had i s s u e d i t s d e c i s i o n i n W i l l i a m s  

I I I , d i d n o t r e c o g n i z e a f u n d a m e n t a l r i g h t t o s e x u a l p r i v a c y 

and d e c l i n e d t o r e c o g n i z e a new f u n d a m e n t a l r i g h t t o use 

s e x u a l d e v i c e s . The E l e v e n t h C i r c u i t C o u r t o f A p p e a l s a d v i s e d 

t h a t on remand t h e d i s t r i c t c o u r t "may examine w h e t h e r o u r 

h o l d i n g i n W i l l i a m s I I t h a t A l a b a ma's l a w has a r a t i o n a l b a s i s 

( e . g . , p u b l i c m o r a l i t y ) r e m a i n s good l a w " a f t e r L a w r e n c e v.  

Texas o v e r r u l e d Bowers v. H a r d w i c k , 478 U.S. 186 ( 1 9 8 6 ) . 378 

F.3d a t 1238 n. 9. 

2 L a w r e n c e v. Texas s t r u c k down a Texas s t a t u t e m a k i n g i t 
a c r i m e f o r two p e r s o n s o f t h e same s e x t o engage i n c e r t a i n 
i n t i m a t e s e x u a l c o n d u c t i n t h e p r i v a c y o f a home as i m p i n g i n g 
on t h e i r e x e r c i s e o f l i b e r t y i n t e r e s t s p r o t e c t e d by t h e Due 
P r o c e s s C l a u s e . 
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On s e c o n d remand, t h e d i s t r i c t c o u r t i n W i l l i a m s v. K i n g , 

420 F. Supp. 2d 1224, 1250 (N.D. A l a . 2 0 0 6 ) ( " W i l l i a m s V " ) , 

h e l d t h a t § 13A-12-200.2 c o u l d be u p h e l d on p u b l i c - m o r a l i t y 

g r o u n d s , u n d e r a r a t i o n a l - b a s i s a n a l y s i s . The d i s t r i c t c o u r t 

a c k n o w l e d g e d t h a t t h e U n i t e d S t a t e s Supreme C o u r t ' s l a n g u a g e 

i n L a w r e n c e v. T e x a s , w h i c h i n d i c a t e d t h a t a s t a t e ' s v i e w o f 

a " ' p a r t i c u l a r p r a c t i c e as i m m o r a l i s n o t a s u f f i c i e n t r e a s o n 

f o r u p h o l d i n g a l a w p r o h i b i t i n g t h e p r a c t i c e . ' " 420 F. Supp. 

2d a t 1247 ( q u o t i n g Bowers v. H a r d w i c k , 420 U.S. a t 578 

( S t e v e n s , J . , d i s s e n t i n g ) ) . However, t h e d i s t r i c t c o u r t 

c o n c l u d e d t h a t t h e E l e v e n t h C i r c u i t had c o n t i n u e d t o u p h o l d 

t h e v i a b i l i t y o f p u b l i c m o r a l i t y as a r a t i o n a l b a s i s f o r 

l e g i s l a t i o n a f t e r L a w r e n c e v. T e x a s , 420 F. Supp. 2d a t 1248, 

s t a t i n g t h a t " [ t ] o h o l d t h a t p u b l i c m o r a l i t y can n e v e r s e r v e 

as a r a t i o n a l b a s i s f o r l e g i s l a t i o n a f t e r L a w r e n c e w o u l d c a u s e 

a ' m a s s i v e d i s r u p t i o n o f t h e c u r r e n t s o c i a l o r d e r . ' " 420 

F.Supp. 2d a t 1249-50 ( q u o t i n g L a w r e n c e v. T e x a s , 539 U.S. a t 

591 ( S c a l i a , J . , d i s s e n t i n g ) ) . The d i s t r i c t c o u r t s t a t e d t h a t 

i t was u n w i l l i n g t o s e t i n m o t i o n s u c h a d i s r u p t i o n o f t h e 

c u r r e n t s o c i a l o r d e r . I n s t e a d , t h e d i s t r i c t c o u r t c o n s i d e r e d 

w h e t h e r L a w r e n c e , as a p p l i e d t o § 13A-12-200.2, was s u f f i c i e n t 
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t o s t r i k e down t h e s t a t u t e . The d i s t r i c t c o u r t r e a s o n e d t h a t 

t h e c r i m i n a l i z a t i o n o f c e r t a i n h o m o s e x u a l a c t s i n L a w r e n c e 

r e i n f o r c e d a " v i c i o u s c y c l e o f d i s t a n c i n g and s t i g m a t h a t 

p r e s e r v e [ d ] t h e e q u i l i b r i u m o f o p p r e s s i o n " among s o c i e t a l 

g r o u p s . 420 F. Supp. 2d a t 1250. The d i s t r i c t c o u r t 

d e t e r m i n e d t h a t b e c a u s e L a w r e n c e c o n c e r n e d t h e c r i m i n a l i z a t i o n 

o f h o m o s e x u a l a c t s t h a t were t h e s u b j e c t o f t h e d i s t a n c i n g and 

s t i g m a t h e Supreme C o u r t d i d n o t want t o r e i n f o r c e , L a w r e n c e 

d i d n o t b e n e f i t t h e p l a i n t i f f s i n t h i s c a s e . The c o u r t 

s t a t e d : 

" I f t h i s i s a c o r r e c t i n t e r p r e t a t i o n o f t h e 
m a j o r i t y ' s d e c i s i o n i n L a w r e n c e , i t does n o t b e n e f i t 
p l a i n t i f f s i n t h e p r e s e n t c a s e . As t h e s t i p u l a t e d 
f a c t s show, Alabama's ban on t h e s a l e o f s e x u a l 
d e v i c e s a f f e c t s d i f f u s e c a t e g o r i e s o f p e o p l e : men 
and women; m a r r i e d as w e l l as u n m a r r i e d . None have 
been i d e n t i f i e d i n t h e s t i p u l a t e d f a c t s as 'g a y s , ' 
' l e s b i a n s , ' o r any o t h e r ' d i s c r e t e and i n s u l a r ' 
c l a s s o f i n d i v i d u a l s . M o r e o v e r , none o f t h e d e v i c e s 
have been c h a r a c t e r i z e d as i m p l e m e n t s t h a t a r e 
common t o a h o m o s e x u a l l i f e s t y l e . C o n s e q u e n t l y , i t 
c a n n o t p l a u s i b l y be a r g u e d t h a t t h e l a w has t a r g e t e d 
a s p e c i f i c c l a s s o f i n d i v i d u a l s f o r d i s c r i m i n a t i o n 
o r harm o u t o f s i m p l e h o s t i l i t y . S t a t e d somewhat 
d i f f e r e n t l y , t h e Alabama s t a t u t e , u n l i k e t h e Texas 
a n t i - s a m e - s e x - s o d o m y s t a t u t e a t i s s u e i n L a w r e n c e , 
n e i t h e r d i r e c t l y n o r i n d i r e c t l y b u r d e n s an  
i d e n t i f i a b l e g r o u p i n s u c h a way t h a t a c l a s s o f 
s t i g m a t i z e d i n d i v i d u a l s emerges. 
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" I n a d d i t i o n , t h i s c a s e s i m p l y i s d i f f e r e n t f r o m 
L a w r e n c e . The L a w r e n c e m a j o r i t y was c a r e f u l t o 
d e f i n e t h e s c o p e o f i t s h o l d i n g , s t a t i n g : 

"'The p r e s e n t c a s e does n o t i n v o l v e 
m i n o r s . I t does n o t i n v o l v e p e r s o n s who 
m i g h t be i n j u r e d o r c o e r c e d o r who a r e 
s i t u a t e d i n r e l a t i o n s h i p s where c o n s e n t 
m i g h t n o t e a s i l y be r e f u s e d . I t does n o t 
i n v o l v e p u b l i c c o n d u c t o r p r o s t i t u t i o n . I t 
does n o t i n v o l v e w h e t h e r t h e g o v ernment 
must g i v e f o r m a l r e c o g n i t i o n t o any 
r e l a t i o n s h i p t h a t h o m o s e x u a l p e r s o n s s e e k 
t o e n t e r . The c a s e does i n v o l v e two a d u l t s 
who, w i t h f u l l and m u t u a l c o n s e n t f r o m e a c h 
o t h e r , engaged i n s e x u a l p r a c t i c e s common 
t o a h o m o s e x u a l l i f e s t y l e . The p e t i t i o n e r s 
a r e e n t i t l e d t o r e s p e c t f o r t h e i r p r i v a t e 
l i v e s . The S t a t e c a n n o t demean t h e i r 
e x i s t e n c e o r c o n t r o l t h e i r d e s t i n y by 
m a k i n g t h e i r p r i v a t e s e x u a l c o n d u c t a 
c r i m e . T h e i r r i g h t t o l i b e r t y u n d e r t h e Due 
P r o c e s s C l a u s e g i v e s them t h e f u l l r i g h t t o 
engage i n t h e i r c o n d u c t w i t h o u t 
i n t e r v e n t i o n o f t h e g o v e r n m e n t . ' I t i s a 
p r o m i s e o f t h e C o n s t i t u t i o n t h a t t h e r e i s 
a r e a l m o f p e r s o n a l l i b e r t y w h i c h t h e 
g o v e rnment may n o t e n t e r . ' The Texas 
s t a t u t e f u r t h e r s no l e g i t i m a t e s t a t e 
i n t e r e s t w h i c h can j u s t i f y i t s i n t r u s i o n 
i n t o t h e p e r s o n a l and p r i v a t e l i f e o f t h e 
i n d i v i d u a l . ' 

" L a w r e n c e , 539 U.S. a t 578, 123 S.Ct. 2472 ( q u o t i n g 
P l a n n e d P a r e n t h o o d o f S o u t h e a s t e r n P e n n s y l v a n i a v.  
C a s e y , 505 U.S. [833] a t 847, 112 S.Ct. 2791 
[ ( 1 9 9 2 ) ] ) . 

" I n c o n t r a s t , t h e a c t i v i t i e s p r o h i b i t e d by t h e 
A labama la w a t i s s u e h e r e a r e n o t l i m i t e d t o p r i v a t e 
s e x u a l c o n d u c t , o r t o any o t h e r a c t i v i t i e s o c c u r r i n g 
s o l e l y w i t h i n t h e p r i v a t e l i v e s o f c o n s e n t i n g 
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a d u l t s . I n s t e a d , t h e a c t i v i t i e s p r o h i b i t e d by t h e 
l a w c o u l d v e r y w e l l be e x p o s e d t o t h e p u b l i c i n 
g e n e r a l , i n c l u d i n g t o m i n o r s . As t h e W i l l i a m s IV 
m a j o r i t y r e c o g n i z e d , t h e d i f f e r e n c e s b e tween t h i s 
c a s e and L a w r e n c e a r e s i g n i f i c a n t . " 

420 F. Supp. 2d a t 1253. The p l a i n t i f f s a g a i n a p p e a l e d . 

I n W i l l i a m s v. Morgan, 478 F.3d 1316 ( 1 1 t h C i r . 

2 0 0 7 ) ( " W i l l i a m s V I " ) , t h e E l e v e n t h C i r c u i t C o u r t o f A p p e a l s 

a f f i r m e d t h e d e c i s i o n o f t h e f e d e r a l d i s t r i c t c o u r t . A f t e r 

o b s e r v i n g t h a t t h e Texas s t a t u t e s t r u c k down i n L a w r e n c e 

c r i m i n a l i z e d p r i v a t e s e x u a l c o n d u c t , t h e E l e v e n t h C i r c u i t 

d i s t i n g u i s h e d t h e Alabama s t a t u t e on t h e g r o u n d t h a t i t 

f o r b a d e o n l y p u b l i c c o m m e r c i a l a c t i v i t y . 478 F.3d a t 1322. 

The c o u r t s t a t e d : 

"The c h a l l e n g e d s t a t u t e does n o t t a r g e t p o s s e s s i o n , 
u s e , o r even t h e g r a t u i t o u s d i s t r i b u t i o n o f s e x u a l 
d e v i c e s . I n f a c t , p l a i n t i f f s h e r e c o n t i n u e t o 
p o s s e s s and use s u c h d e v i c e s . S t a t e s have 
t r a d i t i o n a l l y had t h e a u t h o r i t y t o r e g u l a t e 
c o m m e r c i a l a c t i v i t y t h e y deem h a r m f u l t o t h e p u b l i c . 
See, e.g., O h r a l i k v. O h i o S t a t e B a r A s s ' n , 436 U.S. 
447, 456, 98 S.Ct. 1912, 1919, 56 L.Ed.2d 444 (1978) 
('[T]he S t a t e does n o t l o s e i t s power t o r e g u l a t e 
c o m m e r c i a l a c t i v i t y deemed h a r m f u l t o t h e p u b l i c 
w henever s p e e c h i s a component o f t h a t a c t i v i t y . ' ) . 
Thus, w h i l e p u b l i c m o r a l i t y was an i n s u f f i c i e n t 
g o v e rnment i n t e r e s t t o s u s t a i n t h e Texas sodomy 
s t a t u t e , b e c a u s e t h e c h a l l e n g e d s t a t u t e i n t h i s c a s e 
does n o t t a r g e t p r i v a t e a c t i v i t y , b u t p u b l i c , 
c o m m e r c i a l a c t i v i t y , t h e s t a t e ' s i n t e r e s t i n 
p r o m o t i n g and p r e s e r v i n g p u b l i c m o r a l i t y r e m a i n s a 
s u f f i c i e n t r a t i o n a l b a s i s . " 
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478 F.3d a t 1322-23. 

D e t e r m i n i n g t h a t p o s t - L a w r e n c e a s t a t e may s t i l l r e g u l a t e 

c o m m e r c i a l a c t i v i t y i f t h e s t a t e d e t e r m i n e s t h a t t h e 

c o m m e r c i a l a c t i v i t y i s h a r m f u l t o t h e p u b l i c , t h e E l e v e n t h 

C i r c u i t C o u r t o f A p p e a l s h e l d t h a t A labama's i n t e r e s t i n 

" p r o m o t i n g and p r e s e r v i n g p u b l i c m o r a l i t y " r e m a i n e d a 

s u f f i c i e n t r a t i o n a l b a s i s f o r u p h o l d i n g § 13A-12-200.2. 478 

F.3d a t 1322-23. The c o u r t s t a t e d : 

"[W]e do n o t r e a d L a w r e n c e , t h e o v e r r u l i n g o f 
B o w ers , o r t h e L a w r e n c e c o u r t ' s r e l i a n c e on J u s t i c e 
S t e v e n s ' s d i s s e n t , t o have r e n d e r e d p u b l i c m o r a l i t y 
a l t o g e t h e r i l l e g i t i m a t e as a r a t i o n a l b a s i s . The 
p r i n c i p l e t h a t ' [ t ] h e l a w ... i s c o n s t a n t l y b a s e d on 
n o t i o n s o f m o r a l i t y , ' B o wers , 478 U.S. a t 196, 106 
S.Ct. a t 2846, was n o t a n n o u n c e d f o r t h e f i r s t t i m e 
i n Bowers and r e m a i n s i n f o r c e t o d a y . As we n o t e d 
i n W i l l i a m s IV, t h e Supreme C o u r t has a f f i r m e d on 
r e p e a t e d o c c a s i o n s t h a t l a w s can be b a s e d on m o r a l 
j u d g m e n t s . W i l l i a m s IV, 378 F.3d a t 1238 n. 8; see 
B a r n e s [v. G l e n T h e a t r e , I n c . ] , 501 U.S. [560] a t 
569, 111 S.Ct. [2456] a t 2462 [(19 9 1 ) ] ( u p h o l d i n g a 
p u b l i c i n d e c e n c y s t a t u t e , s t a t i n g , ' [ t ] h i s and o t h e r 
p u b l i c i n d e c e n c y s t a t u t e s were d e s i g n e d t o p r o t e c t 
m o r a l s and p u b l i c o r d e r . The t r a d i t i o n a l p o l i c e 
power o f t h e S t a t e s i s d e f i n e d as t h e a u t h o r i t y t o 
p r o v i d e f o r t h e p u b l i c h e a l t h , s a f e t y , and m o r a l s , 
and we have u p h e l d s u c h a b a s i s f o r l e g i s l a t i o n . ' ) ; 
i d . ( n o t i n g t h a t 'a l e g i s l a t u r e c o u l d l e g i t i m a t e l y 
a c t ... t o p r o t e c t " t h e s o c i a l i n t e r e s t i n o r d e r and 
m o r a l i t y " ' ) ; G r e g g v. G e o r g i a , 428 U.S. 153, 183, 96 
S.Ct. 2909, 2930, 49 L.Ed.2d 859 (1976) ( u p h o l d i n g 
t h e d e a t h p e n a l t y , n o t i n g t h a t ' c a p i t a l p u n i s h m e n t 
i s an e x p r e s s i o n o f s o c i e t y ' s m o r a l o u t r a g e a t 
p a r t i c u l a r l y o f f e n s i v e c o n d u c t ' ) ; P a r i s A d u l t 
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T h e a t r e I [v. S l a t o n ] , 413 U.S. [49] a t 61, 93 S.Ct. 
[2628] a t 2637 [ ( 1 9 7 3 ) ] ( h o l d i n g t h a t G e o r g i a had a 
l e g i t i m a t e i n t e r e s t i n r e g u l a t i n g o b s c e n e m a t e r i a l 
b e c a u s e t h e l e g i s l a t u r e ' c o u l d l e g i t i m a t e l y a c t ... 
t o p r o t e c t " t h e s o c i a l i n t e r e s t i n o r d e r and 
m o r a l i t y " ' ) ( q u o t i n g R o t h [v. U n i t e d S t a t e s ] , 354 
U.S. [476] a t 485, 77 S.Ct. [1304] a t 1309 
[(195 7 ) ] ) ; U n i t e d S t a t e s v. B a s s , 404 U.S. 336, 348, 
92 S.Ct. 515, 522, 30 L.Ed.2d 488 (1971 ) ( n o t i n g 
t h a t ' c r i m i n a l p u n i s h m e n t u s u a l l y r e p r e s e n t s t h e 
m o r a l c o n d e m n a t i o n o f t h e c o m m u n i t y ' ) . 

" A l s o , we have d i s c u s s e d t h e p o s t - L a w r e n c e 
v i a b i l i t y o f p u b l i c m o r a l i t y as a r a t i o n a l b a s i s f o r 
l e g i s l a t i o n w i t h a p p r o v a l . See L o f t o n v. S e c ' y o f  
t h e Dept. o f C h i l d r e n and F a m i l y S e r v s . , 358 F.3d 
8 04 , 81 9 n. 17 ( 2 0 0 4 ) . I n L o f t o n , u p h o l d i n g a l a w 
p r o h i b i t i n g h o m o s e x u a l c o u p l e s f r o m a d o p t i n g , we 
i n d i c a t e d t h a t p u b l i c m o r a l i t y l i k e l y r e m a i n s a 
c o n s t i t u t i o n a l l y r a t i o n a l b a s i s f o r l e g i s l a t i o n : 

" ' F l o r i d a a l s o a s s e r t s t h a t t h e 
s t a t u t e i s r a t i o n a l l y r e l a t e d t o i t s 
i n t e r e s t i n p r o m o t i n g p u b l i c m o r a l i t y b o t h 
i n t h e c o n t e x t o f c h i l d r e a r i n g and i n t h e 
c o n t e x t o f d e t e r m i n i n g w h i c h t y p e s o f 
h o u s e h o l d s s h o u l d be a c c o r d e d l e g a l 
r e c o g n i t i o n as f a m i l i e s . A p p e l l a n t s r e s p o n d 
t h a t p u b l i c m o r a l i t y c a n n o t s e r v e as a 
l e g i t i m a t e s t a t e i n t e r e s t [ I ] t i s 
u n n e c e s s a r y f o r us t o r e s o l v e t h e q u e s t i o n . 
We do n o t e , however, t h e Supreme C o u r t ' s 
c o n c l u s i o n t h a t t h e r e i s n o t o n l y a 
l e g i t i m a t e i n t e r e s t , b u t a s u b s t a n t i a l 
g o v e rnment i n t e r e s t i n p r o t e c t i n g o r d e r and 
m o r a l i t y , and i t s o b s e r v a t i o n t h a t [ i ] n a 
d e m o c r a t i c s o c i e t y l e g i s l a t u r e s , n o t 
c o u r t s , a r e c o n s t i t u t e d t o r e s p o n d t o t h e 
w i l l and c o n s e q u e n t l y t h e m o r a l v a l u e s o f 
t h e p e o p l e . ' 
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" I d . , 358 F.3d a t 819 n. 17 ( i n t e r n a l q u o t a t i o n s and 
c i t a t i o n s o m i t t e d ) . We have a l s o n o t e d : 'One w o u l d 
e x p e c t t h e Supreme C o u r t t o be m a n i f e s t l y more 
s p e c i f i c and a r t i c u l a t e t h a n i t was i n L a w r e n c e i f 
now s u c h a t r a d i t i o n a l and s i g n i f i c a n t 
j u r i s p r u d e n t i a l p r i n c i p a l has been j e t t i s o n e d 
w h o l e s a l e W i l l i a m s IV, 378 F.3d a t 1238 n. 8. 

" A c c o r d i n g l y , we f i n d t h a t p u b l i c m o r a l i t y 
s u r v i v e s as a r a t i o n a l b a s i s f o r l e g i s l a t i o n e ven 
a f t e r L a w r e n c e , and we f i n d t h a t i n t h i s c a s e t h e 
S t a t e ' s i n t e r e s t i n t h e p r e s e r v a t i o n o f p u b l i c 
m o r a l i t y r e m a i n s a r a t i o n a l b a s i s f o r t h e c h a l l e n g e d 
s t a t u t e . By u p h o l d i n g t h e s t a t u t e , we do n o t 
e n d o r s e t h e j udgment o f t h e Alabama l e g i s l a t u r e . As 
we s t a t e d i n W i l l i a m s I I : 

"'However m i s g u i d e d t h e l e g i s l a t u r e o f 
A labama may have been i n e n a c t i n g t h e 
s t a t u t e c h a l l e n g e d i n t h i s c a s e , t h e 
s t a t u t e i s n o t c o n s t i t u t i o n a l l y i r r a t i o n a l 
u n d e r r a t i o n a l b a s i s s c r u t i n y b e c a u s e i t i s 
r a t i o n a l l y r e l a t e d t o t h e S t a t e ' s 
l e g i t i m a t e power t o p r o t e c t i t s v i e w o f 
p u b l i c m o r a l i t y . "The C o n s t i t u t i o n p resumes 
t h a t ... i m p r o v i d e n t d e c i s i o n s w i l l 
e v e n t u a l l y be r e c t i f i e d by t h e d e m o c r a t i c 
p r o c e s s and t h a t j u d i c i a l i n t e r v e n t i o n i s 
g e n e r a l l y u n w a r r a n t e d no m a t t e r how 
u n w i s e l y we may t h i n k a p o l i t i c a l b r a n c h 
has a c t e d . " Vance v. B r a d l e y , 440 U.S. 93, 
97, 99 S.Ct. 939, 942-43, 59 L.Ed.2d 171 
( 1 9 7 9 ) . T h i s C o u r t does n o t i n v a l i d a t e bad 
o r f o o l i s h p o l i c i e s , o n l y u n c o n s t i t u t i o n a l 
o n e s ; we may n o t " s i t as a s u p e r -
l e g i s l a t u r e t o j u d g e t h e wisdom o r 
d e s i r a b i l i t y o f l e g i s l a t i v e p o l i c y 
d e t e r m i n a t i o n s made i n a r e a s t h a t n e i t h e r 
a f f e c t f u n d a m e n t a l r i g h t s n o r p r o c e e d a l o n g 
s u s p e c t l i n e s . " New O r l e a n s v. Dukes, 427 
U.S. 297, 303, 96 S.Ct. 2513, 2517, 49 
L.Ed.2d 511 ( 1 9 7 6 ) . ' 
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" W i l l i a m s I I , 240 F.3d a t 952. 

"CONCLUSION 

" F o r t h e f o r e g o i n g r e a s o n s , we r e a f f i r m o u r 
h o l d i n g i n W i l l i a m s I I t h a t t h e c h a l l e n g e d s t a t u t e 
i s c o n s t i t u t i o n a l and we a f f i r m t h e judgment o f t h e 
d i s t r i c t c o u r t . " 

478 F.3d a t 1323-24. 

I n R e l i a b l e C o n s u l t a n t s , I n c . v. E a r l e , 517 F.3d 738, t h e 

U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e F i f t h C i r c u i t a d d r e s s e d 

a c o n s t i t u t i o n a l c h a l l e n g e t o a Texas s t a t u t e t h a t made i t 

i l l e g a l t o s e l l , a d v e r t i s e , g i v e , o r l e n d a d e v i c e d e s i g n e d o r 

m a r k e t e d f o r s e x u a l s t i m u l a t i o n u n l e s s t h e d e f e n d a n t c o u l d 

p r o v e t h a t t h e d e v i c e was s o l d , a d v e r t i s e d , g i v e n , o r l e n t f o r 

a s t a t u t o r i l y d e f i n e d p u r p o s e , i . e . , a bona f i d e m e d i c a l , 

p s y c h i a t r i c , j u d i c i a l , l e g i s l a t i v e , o r l a w - e n f o r c e m e n t 

p u r p o s e . The Texas s t a t u t e does n o t p r o h i b i t t h e use o r 

p o s s e s s i o n o f s e x u a l d e v i c e s . 

The p l a i n t i f f s i n R e l i a b l e C o n s u l t a n t s were r e t a i l - s t o r e 

o p e r a t o r s who s o l d s e x u a l d e v i c e s f o r o f f - p r e m i s e s u s e . They 

a r g u e d t h a t t h e s t a t u t e v i o l a t e d t h e F o u r t e e n t h Amendment 

b e c a u s e , t h e y a r g u e d , i t i n f r i n g e d upon an i n d i v i d u a l ' s r i g h t 

t o engage i n p r i v a t e i n t i m a t e c o n d u c t i n t h e home w i t h o u t 

g o v e r n m e n t a l i n t r u s i o n . The S t a t e o f Texas a r g u e d t h a t t h e 

42 



1070531 

p l a i n t i f f s , who s o l d s e x u a l d e v i c e s f o r p r o f i t , c o u l d n o t 

a s s e r t t h e i n d i v i d u a l r i g h t s o f t h e i r c u s t o m e r s . The F i f t h 

C i r c u i t C o u r t o f A p p e a l s h e l d t h a t t h e s t a t e ' s argument f a i l e d 

b e c a u s e o f p r e v i o u s Supreme C o u r t p r e c e d e n t , c i t i n g G r i s w o l d  

v. C o n n e c t i c u t , 381 U.S. 479 ( 1 9 6 5 ) , w h i c h i n v a l i d a t e d a ban 

on t h e use o f c o n t r a c e p t i v e s . I n G r i s w o l d , t h e Supreme C o u r t 

r e c o g n i z e d t h a t t h e p l a i n t i f f s , who were p h a r m a c i s t s , had 

s t a n d i n g t o r a i s e t h e c o n s t i t u t i o n a l r i g h t s o f t h e m a r r i e d 

p e o p l e whom t h e y s e r v e d . The F i f t h C i r c u i t a l s o n o t e d t h a t 

o t h e r c a s e s have h e l d t h a t b u s i n e s s e s can a s s e r t t h e r i g h t s o f 

t h e i r c u s t o m e r s and t h a t r e s t r i c t i n g t h e a b i l i t y t o p u r c h a s e 

an i t e m i s t a n t a m o u n t t o r e s t r i c t i n g t h e use o f t h e i t e m . 

I n a d d r e s s i n g w h i c h c o n s t i t u t i o n a l s t a n d a r d t o a p p l y , t h e 

F i f t h C i r c u i t f i r s t l o o k e d t o t h e r i g h t t h a t was a t s t a k e . 

The p l a i n t i f f s a r g u e d t h a t t h e r i g h t a t s t a k e was an 

i n d i v i d u a l ' s s u b s t a n t i v e d u e - p r o c e s s r i g h t t o engage i n 

p r i v a t e i n t i m a t e c o n d u c t f r e e f r o m g o v e r n m e n t a l i n t r u s i o n ; t h e 

s t a t e d e f i n e d t h e r i g h t n a r r o w l y as t h e " ' r i g h t t o s t i m u l a t e 

one's g e n i t a l s f o r n o n - m e d i c a l p u r p o s e s u n r e l a t e d t o 

p r o c r e a t i o n o r o u t s i d e o f an i n t e r p e r s o n a l r e l a t i o n s h i p . ' " 517 

F.3d a t 743. The F i f t h C i r c u i t n o t e d t h a t t h e S t a t e o f Texas 
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d e f i n e d t h e r i g h t as n a r r o w l y as d i d Alabama i n W i l l i a m s IV. 

The F i f t h C i r c u i t s t a t e d t h a t i t was g u i d e d by t h e Supreme 

C o u r t ' s d e c i s i o n i n L a w r e n c e v. T e x a s , s u p r a , and c o n s t r u e d 

t h e c o n s t i t u t i o n a l r i g h t as t h e r i g h t a t s t a k e " t o be f r e e 

f r o m g o v e r n m e n t a l i n t r u s i o n r e g a r d i n g ' the most p r i v a t e human 

[ c o n d u c t ] , s e x u a l b e h a v i o r . ' " 517 F.3d a t 744 ( q u o t i n g 

L a w r e n c e , 539 U.S. a t 5 6 7 ) . The F i f t h C i r c u i t c o n s t r u e d 

L a w r e n c e as f o l l o w s : "Lawrence i s p r o p e r l y u n d e r s t o o d t o 

e x p l a i n t h e c o n t o u r s o f t h e s u b s t a n t i v e due p r o c e s s r i g h t t o 

s e x u a l i n t i m a c y . " 517 F.3d a t 744. The F i f t h C i r c u i t 

r e c o g n i z e d t h a t "Lawrence d i d n o t c a t e g o r i z e t h e r i g h t t o 

s e x u a l p r i v a c y as a f u n d a m e n t a l r i g h t , and we do n o t p u r p o r t 

t o do so h e r e . " 517 F.3d a t 745 n.32. The F i f t h C i r c u i t 

h e l d : 

" B e c a u s e o f L a w r e n c e , t h e i s s u e b e f o r e us i s 
w h e t h e r t h e Texas s t a t u t e i m p e r m i s s i b l y b u r d e n s t h e 
i n d i v i d u a l ' s s u b s t a n t i v e due p r o c e s s r i g h t t o engage 
i n p r i v a t e i n t i m a t e c o n d u c t o f h i s o r h e r c h o o s i n g . 
C o n t r a r y t o t h e d i s t r i c t c o u r t ' s c o n c l u s i o n , we h o l d 
t h a t t h e Texas l a w b u r d e n s t h i s c o n s t i t u t i o n a l 
r i g h t . An i n d i v i d u a l who wants t o l e g a l l y use a 
s a f e s e x u a l d e v i c e d u r i n g p r i v a t e i n t i m a t e moments 
a l o n e o r w i t h a n o t h e r i s u n a b l e t o l e g a l l y p u r c h a s e 
a d e v i c e i n T e x a s , w h i c h h e a v i l y b u r d e n s a 
c o n s t i t u t i o n a l r i g h t . T h i s c o n c l u s i o n i s c o n s i s t e n t 
w i t h t h e d e c i s i o n s i n C a r e y [v. P o p u l a t i o n S e r v i c e s ,  
I n t e r n a t i o n a l , 431 U.S. 678, 97 S.Ct. 2010, 52 
L.Ed.2d 675 (1977)] and G r i s w o l d , where t h e C o u r t 
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h e l d t h a t r e s t r i c t i n g c o m m e r c i a l t r a n s a c t i o n s 
u n c o n s t i t u t i o n a l l y b u r d e n e d t h e e x e r c i s e o f 
i n d i v i d u a l r i g h t s . I n d e e d , u n d e r t h i s s t a t u t e i t i s 
even i l l e g a l t o ' l e n d ' o r ' g i v e ' a s e x u a l d e v i c e t o 
a n o t h e r p e r s o n . T h i s f u r t h e r r e s t r i c t s t h e e x e r c i s e 
o f t h e c o n s t i t u t i o n a l r i g h t t o engage i n p r i v a t e 
i n t i m a t e c o n d u c t i n t h e home f r e e f r o m g overnment 
i n t r u s i o n . I t a l s o u n d e r c u t s any argument t h a t t h e 
s t a t u t e o n l y a f f e c t s p u b l i c c o n d u c t . " 

517 F.3d a t 744 ( f o o t n o t e o m i t t e d ) . 

I n r e a c h i n g i t s h o l d i n g i n R e l i a b l e C o n s u l t a n t s , t h e 

F i f t h C i r c u i t C o u r t o f A p p e a l s e x a m i n e d a l l T e x a s ' s a s s e r t e d 

g o v e r n m e n t a l i n t e r e s t s i n c o n n e c t i o n w i t h t h e s t a t u t e . The 

F i f t h C i r c u i t s t a t e d : 

"The S t a t e ' s p r i m a r y j u s t i f i c a t i o n s f o r t h e 
s t a t u t e a r e ' m o r a l i t y b a s e d . ' The a s s e r t e d 
i n t e r e s t s i n c l u d e ' d i s c o u r a g i n g p r u r i e n t i n t e r e s t s 
i n autonomous s e x and t h e p u r s u i t o f s e x u a l 
g r a t i f i c a t i o n u n r e l a t e d t o p r o c r e a t i o n and 
p r o h i b i t i n g t h e c o m m e r c i a l s a l e o f s e x . ' 

"These i n t e r e s t s i n ' p u b l i c m o r a l i t y ' c a n n o t 
c o n s t i t u t i o n a l l y s u s t a i n t h e s t a t u t e a f t e r L a w r e n c e . 
To u p h o l d t h e s t a t u t e w o u l d be t o i g n o r e t h e h o l d i n g 
i n L a w r e n c e and a l l o w t h e government t o b u r d e n 
c o n s e n s u a l p r i v a t e i n t i m a t e c o n d u c t s i m p l y by 
deeming i t m o r a l l y o f f e n s i v e . I n L a w r e n c e , T e x a s ' s 
o n l y argument was t h a t t h e a n t i - s o d o m y l a w r e f l e c t e d 
t h e m o r a l j udgment o f t h e l e g i s l a t u r e . The C o u r t 
e x p r e s s l y r e j e c t e d t h e S t a t e ' s r a t i o n a l e by a d o p t i n g 
J u s t i c e S t e v e n s ' v i e w i n Bowers as ' c o n t r o l l i n g ' and 
q u o t i n g J u s t i c e S t e v e n s ' s t a t e m e n t t h a t ' " t h e f a c t 
t h a t t h e g o v e r n i n g m a j o r i t y i n a S t a t e has 
t r a d i t i o n a l l y v i e w e d a p a r t i c u l a r p r a c t i c e as 
i m m o r a l i s n o t a s u f f i c i e n t r e a s o n f o r u p h o l d i n g a 
l a w p r o h i b i t i n g t h e p r a c t i c e . " ' Thus, i f i n 
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L a w r e n c e p u b l i c m o r a l i t y was an i n s u f f i c i e n t 
j u s t i f i c a t i o n f o r a l a w t h a t r e s t r i c t e d ' a d u l t 
c o n s e n s u a l i n t i m a c y i n t h e home,' t h e n p u b l i c 
m o r a l i t y a l s o c a n n o t s e r v e as a r a t i o n a l b a s i s f o r 
T e x a s ' s s t a t u t e , w h i c h a l s o r e g u l a t e s p r i v a t e s e x u a l 
i n t i m a c y . 

" P e r h a p s r e c o g n i z i n g t h a t p u b l i c m o r a l i t y i s an 
i n s u f f i c i e n t j u s t i f i c a t i o n f o r t h e s t a t u t e a f t e r 
L a w r e n c e , t h e S t a t e a s s e r t s t h a t an i n t e r e s t t h e 
s t a t u t e s e r v e s i s t h e ' p r o t e c t i o n o f m i n o r s and 
u n w i l l i n g a d u l t s f r o m e x p o s u r e t o s e x u a l d e v i c e s and 
t h e i r a d v e r t i s e m e n t . ' I t i s u n d e n i a b l e t h a t t h e 
government has a c o m p e l l i n g i n t e r e s t i n p r o t e c t i n g 
c h i l d r e n f r o m i m p r o p e r s e x u a l e x p r e s s i o n . However, 
t h e S t a t e ' s g e n e r a l i z e d c o n c e r n f o r c h i l d r e n does 
n o t j u s t i f y s u c h a h e a v y - h a n d e d r e s t r i c t i o n on t h e 
e x e r c i s e o f a c o n s t i t u t i o n a l l y p r o t e c t e d i n d i v i d u a l 
r i g h t . U l t i m a t e l y , b e c a u s e we can d i v i n e no 
r a t i o n a l c o n n e c t i o n b e tween t h e s t a t u t e and t h e 
p r o t e c t i o n o f c h i l d r e n , and b e c a u s e t h e S t a t e o f f e r s 
none, we c a n n o t s u s t a i n t h e l a w u n d e r t h i s 
j u s t i f i c a t i o n . 

"The a l l e g e d g o v e r n m e n t a l i n t e r e s t i n p r o t e c t i n g 
' u n w i l l i n g a d u l t s ' f r o m e x p o s u r e t o s e x u a l d e v i c e s 
i s e ven l e s s c o n v i n c i n g . The C o u r t has c o n s i s t e n t l y 
r e f u s e d t o b u r d e n i n d i v i d u a l r i g h t s o u t o f c o n c e r n 
f o r t h e p r o t e c t i o n o f ' u n w i l l i n g r e c i p i e n t s . ' 
F u r t h e r m o r e , t h i s a s s e r t e d i n t e r e s t b e a r s no 
r a t i o n a l r e l a t i o n t o t h e r e s t r i c t i o n on s a l e s o f 
s e x u a l d e v i c e s b e c a u s e an a d u l t c a n n o t buy a s e x u a l 
d e v i c e w i t h o u t m a k i n g t h e a f f i r m a t i v e d e c i s i o n t o 
v i s i t a s t o r e and make t h e p u r c h a s e . 

"The S t a t e a r g u e s t h a t i f t h i s s t a t u t e , w h i c h 
p r o s c r i b e s t h e d i s t r i b u t i o n o f s e x u a l d e v i c e s , i s 
s t r u c k down, i t i s e q u i v a l e n t t o e x t e n d i n g 
s u b s t a n t i v e due p r o c e s s p r o t e c t i o n t o t h e 
' c o m m e r c i a l s a l e o f s e x . ' Not s o . The s a l e o f a 
d e v i c e t h a t an i n d i v i d u a l may c h o o s e t o use d u r i n g 
i n t i m a t e c o n d u c t w i t h a p a r t n e r i n t h e home i s n o t 
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t h e ' s a l e o f s e x ' ( p r o s t i t u t i o n ) . F o l l o w i n g t h e 
S t a t e ' s l o g i c , t h e s a l e o f c o n t r a c e p t i v e s w o u l d be 
e q u i v a l e n t t o t h e s a l e o f s e x b e c a u s e c o n t r a c e p t i v e s 
a r e i n t e n d e d t o be u s e d f o r t h e p u r s u i t o f s e x u a l 
g r a t i f i c a t i o n u n r e l a t e d t o p r o c r e a t i o n . T h i s 
argument c a n n o t be a c c e p t e d as a j u s t i f i c a t i o n t o 
l i m i t t h e s a l e o f c o n t r a c e p t i v e s . The c o m p a r i s o n 
h i g h l i g h t s why t h e f o c u s o f o u r a n a l y s i s i s on t h e 
b u r d e n t h e s t a t u t e p u t s on t h e i n d i v i d u a l ' s r i g h t t o 
make p r i v a t e d e c i s i o n s a b o u t c o n s e n s u a l i n t i m a t e 
c o n d u c t . F u r t h e r m o r e , t h e r e a r e j u s t i f i c a t i o n s f o r 
c r i m i n a l i z i n g p r o s t i t u t i o n o t h e r t h a n p u b l i c 
m o r a l i t y , i n c l u d i n g p r o m o t i n g p u b l i c s a f e t y and 
p r e v e n t i n g i n j u r y and c o e r c i o n . 

" J u s t as i n L a w r e n c e , t h e S t a t e h e r e wants t o 
use i t s l a w s t o e n f o r c e a p u b l i c m o r a l code by 
r e s t r i c t i n g p r i v a t e i n t i m a t e c o n d u c t . The c a s e i s 
n o t a b o u t p u b l i c s e x . I t i s n o t a b o u t c o n t r o l l i n g 
commerce i n s e x . I t i s a b o u t c o n t r o l l i n g what 
p e o p l e do i n t h e p r i v a c y o f t h e i r own homes b e c a u s e 
t h e S t a t e i s m o r a l l y o p p o s e d t o a c e r t a i n t y p e o f 
c o n s e n s u a l p r i v a t e i n t i m a t e c o n d u c t . T h i s i s an 
i n s u f f i c i e n t j u s t i f i c a t i o n f o r t h e s t a t u t e a f t e r 
L a w r e n c e . 

" I t f o l l o w s t h a t t h e Texas s t a t u t e c a n n o t d e f i n e 
s e x u a l d e v i c e s t h e m s e l v e s as o b s c e n e and p r o h i b i t 
t h e i r s a l e . N o t h i n g h e r e s a i d o r h e l d p r o t e c t s t h e 
p u b l i c d i s p l a y o f m a t e r i a l t h a t i s o b s c e n e as 
d e f i n e d by t h e Supreme C o u r t -- i . e . , t h e l a n g u a g e 
i n S e c t i o n 4 3 . 2 1 ( a ) ( 1 ) o f t h i s s t a t u t e , e x c l u d i n g 
t h e words i n t h e p r o v i s i o n d e f i n i n g as o b s c e n e any 
d e v i c e d e s i g n e d o r m a r k e t e d f o r s e x u a l s t i m u l a t i o n . 
W h a t e v e r one m i g h t t h i n k o r b e l i e v e a b o u t t h e use o f 
t h e s e d e v i c e s , g overnment i n t e r f e r e n c e w i t h t h e i r 
p e r s o n a l and p r i v a t e use v i o l a t e s t h e C o n s t i t u t i o n . " 

517 F.3d a t 745-47 ( f o o t n o t e s o m i t t e d ) . The F i f t h C i r c u i t 

c o n c l u d e d t h a t t h e a s s e r t e d g o v e r n m e n t a l i n t e r e s t s i n e n a c t i n g 
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and u p h o l d i n g t h e l a w do n o t meet t h e a p p l i c a b l e 

c o n s t i t u t i o n a l s t a n d a r d a n n o u n c e d i n L a w r e n c e v. T e x a s . 

I t i s c l e a r f r o m t h e d i s c u s s i o n s i n W i l l i a m s IV and 

R e l i a b l e C o n s u l t a n t s t h a t t h e d e b a t e a b o u t t h e s c o p e o f 

L a w r e n c e v. Texas r e m a i n s open. See a l s o U n i t e d S t a t e s v.  

E x t r e m e A s s o c s . , I n c . , 431 F.3d 150 (3d C i r . 2 0 0 5 ) ( u p h o l d i n g 

a f e d e r a l s t a t u t e t h a t r e g u l a t e d t h e d i s t r i b u t i o n o f 

o b s c e n i t y ) . T h i s i s so b e c a u s e t h e Supreme C o u r t b a s e d i t s 

h o l d i n g i n L a w r e n c e on t h e " e x e r c i s e o f ... l i b e r t y u n d e r t h e 

Due P r o c e s s C l a u s e o f t h e F o u r t e e n t h Amendment," 539 U.S. a t 

564, and d i d n o t a p p l y t h e t w o - s t e p a n a l y s i s a p p l i c a b l e t o 

f u n d a m e n t a l r i g h t s a r t i c u l a t e d i n W a s h i n g t o n v. G l u c k s b e r g , 

521 U.S. 702 ( 1 9 9 7 ) . 3 I n sum, t h e F i f t h C i r c u i t i n t e r p r e t e d 

3 I n G l u c k s b e r g , t h e p e t i t i o n e r s c h a l l e n g e d t h e S t a t e o f 
W a s h i n g t o n ' s ban on a s s i s t e d s u i c i d e as p a t e n t l y 
u n c o n s t i t u t i o n a l b e c a u s e , t h e y a r g u e d , i t v i o l a t e d t h e 
" ' l i b e r t y t o c h o o s e how t o d i e . ' " 521 U.S. a t 722 ( q u o t i n g 
b r i e f o f r e s p o n d e n t s ) . The Supreme C o u r t d e f i n e d t h e i s s u e as 
" w h e t h e r t h e ' l i b e r t y ' s p e c i a l l y p r o t e c t e d by t h e Due P r o c e s s 
C l a u s e i n c l u d e s a r i g h t t o commit s u i c i d e w h i c h i t s e l f 
i n c l u d e s a r i g h t t o a s s i s t a n c e i n d o i n g s o " and c o n c l u d e d t h a t 
t h e r i g h t t o a s s i s t e d s u i c i d e was n o t a f u n d a m e n t a l l i b e r t y 
i n t e r e s t . 521 U.S. a t 723. I n i t s d e t e r m i n a t i o n , t h e 
Supreme C o u r t drew f r o m i t s e s t a b l i s h e d method o f s u b s t a n t i v e 
d u e - p r o c e s s a n a l y s i s and a r t i c u l a t e d a t w o - s t e p a n a l y s i s : 
F i r s t , i n a n a l y z i n g a r e q u e s t f o r a new f u n d a m e n t a l r i g h t , t h e 
C o u r t must l o o k a t a " c a r e f u l d e s c r i p t i o n " o f t h e a s s e r t e d 
r i g h t and, s e c o n d , t h e C o u r t must examine w h e t h e r t h e a s s e r t e d 
r i g h t i s one o f " t h o s e f u n d a m e n t a l r i g h t s and l i b e r t i e s w h i c h 
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L a w r e n c e b r o a d l y , and t h e E l e v e n t h C i r c u i t i n t e r p r e t e d i t 

n a r r o w l y . I t i s t h e E l e v e n t h C i r c u i t ' s v i e w o f L a w r e n c e t h a t 

we embrace. 

I n a d o p t i n g t h e E l e v e n t h C i r c u i t C o u r t o f A p p e a l s ' 

i n t e r p r e t a t i o n o f L a w r e n c e and t h a t c o u r t ' s s u b s e q u e n t h o l d i n g 

t h a t p u b l i c m o r a l i t y s u p p l i e s a l e g i t i m a t e r a t i o n a l b a s i s f o r 

t h e s t a t u t e , we n o t e t h e f o l l o w i n g : The C o u r t o f A p p e a l s f o r 

t h e E l e v e n t h C i r c u i t r e c o g n i z e d t h a t t h e s t a t u t e i n L a w r e n c e 

c r i m i n a l i z e d p r i v a t e s e x u a l a c t i v i t y w h i l e t h e Alabama s t a t u t e 

p r o h i b i t s p u b l i c , c o m m e r c i a l a c t i v i t y . S e c t i o n 13A-12-200.2 

does n o t p r o h i b i t t h e p e r s o n a l use o f o r " t h e g r a t u i t o u s 

d i s t r i b u t i o n " o f s e x u a l d e v i c e s . W i l l i a m s IV, 478 F.3d a t 

1322. The E l e v e n t h C i r c u i t d i d n o t i n t e r p r e t L a w r e n c e as 

e l i m i n a t i n g p u b l i c m o r a l i t y as a r a t i o n a l b a s i s f o r 

d e t e r m i n i n g t h e c o n s t i t u t i o n a l i t y o f l e g i s l a t i o n . A l t h o u g h 

t h e c o u r t r e c o g n i z e d t h a t t o t h e e x t e n t t h a t L a w r e n c e r e j e c t e d 

p u b l i c m o r a l i t y as a l e g i t i m a t e g o v e r n m e n t a l i n t e r e s t , i t 

i n v a l i d a t e d o n l y t h o s e l a w s t h a t i n v o l v e d b o t h p r i v a t e and 

n o n c o m m e r c i a l a c t i v i t y . S e c t i o n 13A-12-200.2 i n v o l v e s p u b l i c 

a r e , o b j e c t i v e l y , ' d e e p l y r o o t e d i n t h i s N a t i o n ' s h i s t o r y and 
t r a d i t i o n , ' ... and ' i m p l i c i t i n t h e c o n c e p t o f o r d e r e d 
l i b e r t y , ' s u c h t h a t ' n e i t h e r l i b e r t y n o r j u s t i c e w o u l d e x i s t 
i f t h e y were s a c r i f i c e d . ' " 521 U.S. a t 720-21. 
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c o m m e r c i a l a c t i v i t y , n o t t h e r e g u l a t i o n o f p r i v a t e s e x u a l 

c o n d u c t . A l s o , t h e Texas s t a t u t e i n L a w r e n c e i n v o l v e d a 

d i s c r e t e c l a s s o f i n d i v i d u a l s t a r g e t e d f o r d i s c r i m i n a t i o n o u t 

o f s i m p l e h o s t i l i t y , where no s u c h c l a s s i s t a r g e t e d i n t h e 

A l abama s t a t u t e . The E l e v e n t h C i r c u i t d i d n o t " e n d o r s e t h e 

j u d g m e n t " o f t h e A labama L e g i s l a t u r e i n e n a c t i n g a s t a t u t e 

b a n n i n g t h e s a l e o f s e x u a l d e v i c e s , b u t i t l e f t i t t o t h e 

c i t i z e n s o f t h i s s t a t e t o r e c t i f y , i n i t s v i e w , any 

i m p r o v i d e n t l e g i s l a t i o n t h r o u g h t h e d e m o c r a t i c p r o c e s s . 

B a s e d on t h e f o r e g o i n g , we h o l d t h a t § 13A-12-200.2, A l a . 

Code 1975, does n o t v i o l a t e t h e Due P r o c e s s C l a u s e o f t h e 

U n i t e d S t a t e s C o n s t i t u t i o n . 

I I . Does t h e A c t v i o l a t e t h e A labama C o n s t i t u t i o n o f 1901? 

Love S t u f f a r g u e s t h a t § 13-A-12-200.2, A l a . Code 1975, 

v i o l a t e s t h e A labama C o n s t i t u t i o n u n d e r t h i s C o u r t ' s r e a s o n i n g 

i n S t a t e v. Lupo, 984 So. 2d 395 ( A l a . 2007 ). Love S t u f f 

a r g u e s t h a t , i n a d d i t i o n t o t h e r i g h t s e n u m e r a t e d u n d e r t h e 

F e d e r a l C o n s t i t u t i o n , A l a b a m i a n s have c e r t a i n a d d i t i o n a l 

r i g h t s u n d e r t h e A l a bama C o n s t i t u t i o n and t h a t t h e Lupo has 

e x p l o r e d t h e r i g h t s o f A l a b a m i a n s t o c o n t r a c t w i t h p e r s o n s o f 

t h e i r c h o i c e w i t h r e s p e c t t o p e r s o n a l d e c i s i o n s . 
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In Lupo, s u p r a , t h e S t a t e B o a r d o f R e g i s t r a t i o n f o r 

I n t e r i o r D e s i g n ("the B o a r d " ) s u e d D i a n e Lupo, an i n t e r i o r 

d e c o r a t o r , a l l e g i n g t h a t she had v i o l a t e d t h e Alabama I n t e r i o r 

D e s i g n Consumer P r o t e c t i o n A c t by p r a c t i c i n g " i n t e r i o r d e s i g n " 

w i t h o u t r e g i s t e r i n g w i t h t h e B o a r d . Lupo d e n i e d t h e 

a l l e g a t i o n s and a s s e r t e d t h a t t h e a c t was u n c o n s t i t u t i o n a l 

b e c a u s e , she a r g u e d , i t was o v e r l y b r o a d and d e p r i v e d h e r o f 

h e r l i b e r t y i n t e r e s t i n v i o l a t i o n o f due p r o c e s s . I n 1982, 

t h e l e g i s l a t u r e had p a s s e d an a c t t o r e g u l a t e t h e p r a c t i c e o f 

i n t e r i o r d e s i g n , w h i c h p r o v i d e d t h a t o n l y t h o s e p e r s o n s who 

c o m p l i e d w i t h t h e r e g i s t r a t i o n p r o c e d u r e s u n d e r t h e a c t c o u l d 

h o l d t h e m s e l v e s o u t as " i n t e r i o r d e s i g n e r s . " The 1982 a c t d i d 

n o t p r o h i b i t i n d i v i d u a l s f r o m e n g a g i n g i n t h e p r a c t i c e o f 

i n t e r i o r d e s i g n ; i t m e r e l y r e s t r i c t e d t h e use o f t h e t i t l e 

" i n t e r i o r d e s i g n e r . " I n 2001, t h e l e g i s l a t u r e r e p e a l e d t h e 

1982 a c t and a d o p t e d a new a c t , w h i c h r e g u l a t e d t h e p r a c t i c e 

o f i n t e r i o r d e s i g n by r e s t r i c t i n g t h e p r a c t i c e o n l y t o t h o s e 

i n d i v i d u a l s who had been c e r t i f i e d by t h e B o a r d . I n 2002, t h e 

B o a r d s u e d Lupo. F o l l o w i n g a b e n c h t r i a l , t h e t r i a l c o u r t 

h e l d t h a t t h e a c t was u n c o n s t i t u t i o n a l i n t h a t i t was " o v e r l y 

b r o a d , u n r e a s o n a b l e and v a g u e . " The B o a r d a p p e a l e d , and t h i s 
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C o u r t h e l d t h a t t h e a c t was u n c o n s t i t u t i o n a l l y o v e r b r o a d and 

t h a t , b e c a u s e t h e u n c o n s t i t u t i o n a l p r o v i s i o n s o f t h e a c t were 

"'so i n t e r t w i n e d w i t h t h e r e m a i n i n g p o r t i o n s o f t h e [ a ] c t , " 

984 So. 2d a t 407, t h e y c o u l d n o t be s e v e r e d . S p e c i f i c a l l y , 

we h e l d t h a t t h e a c t i m p o s e d r e s t r i c t i o n s t h a t were 

u n n e c e s s a r y and u n r e a s o n a b l e upon t h e p u r s u i t o f u s e f u l 

a c t i v i t i e s ; t h a t t h o s e r e s t r i c t i o n s d i d n o t b e a r a s u b s t a n t i a l 

r e l a t i o n t o t h e p u b l i c h e a l t h , s a f e t y , o r m o r a l s , o r t o t h e 

g e n e r a l w e l f a r e , t h e p u b l i c c o n v e n i e n c e , o r t o t h e g e n e r a l 

p r o s p e r i t y ; and t h a t , t h e r e f o r e , t h e a c t was 

u n c o n s t i t u t i o n a l l y o v e r b r o a d u n d e r A r t . I , §§ 6 and 13, o f t h e 

A labama C o n s t i t u t i o n o f 1901. 

Love S t u f f r e l i e s p r i m a r i l y on J u s t i c e P a r k e r ' s s p e c i a l 

c o n c u r r e n c e i n Lupo, s u p r a , i n w h i c h he w r o t e : 

"The f r a m e r s o f t h e Alabama C o n s t i t u t i o n o f 1901 
p r o t e c t e d e c o n o m i c l i b e r t i e s and o t h e r l i b e r t i e s i n 
t h e Due P r o c e s s C l a u s e o f A r t . I , § 6 ('[He] s h a l l 
n o t ... be d e p r i v e d o f l i f e , l i b e r t y , o r p r o p e r t y , 
e x c e p t by due p r o c e s s o f l a w ' ) , u s i n g l a n g u a g e 
s i m i l a r t o t h e Due P r o c e s s C l a u s e s o f t h e F i f t h and 
F o u r t e e n t h Amendments t o t h e U n i t e d S t a t e s 
C o n s t i t u t i o n . B u t t h e y a l s o p r o t e c t e d e c o n o m i c 
l i b e r t i e s by a d o p t i n g A r t . I , § 1 ('That a l l men a r e 
e q u a l l y f r e e and i n d e p e n d e n t ; t h a t t h e y a r e endowed 
by t h e i r C r e a t o r w i t h c e r t a i n i n a l i e n a b l e r i g h t s ; 
t h a t among t h e s e a r e l i f e , l i b e r t y and t h e p u r s u i t 
o f h a p p i n e s s . ' ) , § 13 ('That a l l c o u r t s s h a l l be 
open; and t h a t e v e r y p e r s o n , f o r any i n j u r y done t o 
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him, i n h i s l a n d s , g o ods, p e r s o n , and r e p u t a t i o n , 
s h a l l have a remedy by due p r o c e s s o f l a w ; and r i g h t 
and j u s t i c e s h a l l be a d m i n i s t e r e d w i t h o u t s a l e , 
d e n i a l , o r d e l a y . ' ) , § 22 ('That no ... l a w , 
i m p a i r i n g t h e o b l i g a t i o n s o f c o n t r a c t s ... s h a l l be 
p a s s e d by t h e l e g i s l a t u r e ' ) , § 23 ( ' p r i v a t e 
p r o p e r t y s h a l l n o t be t a k e n f o r , o r a p p l i e d t o 
p u b l i c u s e , u n l e s s j u s t c o m p e n s a t i o n be f i r s t made 
t h e r e f o r ; n o r s h a l l p r i v a t e p r o p e r t y be t a k e n f o r 
p r i v a t e u s e , o r f o r t h e use o f c o r p o r a t i o n s , o t h e r 
t h a n m u n i c i p a l , w i t h o u t t h e c o n s e n t o f t h e owner,' 
t h e r e b y p r o v i d i n g p r o t e c t i o n t h a t goes b e y o n d t h o s e 
f o u n d i n t h e ' t a k i n g s ' c l a u s e o f t h e F i f t h Amendment 
t o t h e U n i t e d S t a t e s C o n s t i t u t i o n ) , § 35 ('That 
[ t h e ] s o l e o b j e c t and o n l y l e g i t i m a t e end o f 
government i s t o p r o t e c t t h e c i t i z e n i n t h e 
e n j o y m e n t o f l i f e , l i b e r t y , and p r o p e r t y , and when 
t h e g o vernment assumes o t h e r f u n c t i o n s i t i s 
u s u r p a t i o n and o p p r e s s i o n . ' ) , and § 36 ('That t h i s 
e n u m e r a t i o n o f c e r t a i n r i g h t s s h a l l n o t i m p a i r o r 
deny o t h e r s r e t a i n e d by t h e p e o p l e ; and, t o g u a r d 
a g a i n s t any e n c r o a c h m e n t s on t h e r i g h t s h e r e i n 
r e t a i n e d , we d e c l a r e t h a t e v e r y t h i n g i n t h i s 
D e c l a r a t i o n o f R i g h t s i s e x c e p t e d o u t o f t h e g e n e r a l 
powers o f g o v e r n m e n t , and s h a l l f o r e v e r r e m a i n 
i n v i o l a t e . ' ) . " 

L ove S t u f f a s s e r t s t h a t J u s t i c e P a r k e r ' s s p e c i a l c o n c u r r e n c e 

i n c l u d e s a summation o f p r o v i s i o n s g r a n t i n g r i g h t s t o 

A l a b a m i a n s and, s p e c i f i c a l l y , t h a t h i s w r i t i n g i n c l u d e s a 

summation o f A r t . I , § 36, on w h i c h Love S t u f f r e l i e d i n i t s 

c o u n t e r c l a i m . 

We n o t e t h a t " S e c t i o n 36 e r e c t s a f i r e w a l l b e t ween t h e 

D e c l a r a t i o n o f R i g h t s t h a t p r e c e d e s i t and t h e g e n e r a l powers 

o f g o v e r n m e n t , i n c l u d i n g t h e a u t h o r i t y t o e x e r c i s e j u d i c i a l 
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power, t h a t f o l l o w i t . " Ex p a r t e Cranman, 792 So. 2d 392, 401 

( A l a . 2 0 0 0 ) . A r t i c l e I , §§ 1 t h r o u g h 35, s e t s o u t b a s i c and 

f u n d a m e n t a l r i g h t s g u a r a n t e e d t o a l l A l a b a m i a n s , and § 36 

p r o v i d e s t h a t no b r a n c h o f government has t h e a u t h o r i t y t o 

i m p a i r o r deny t h o s e r i g h t s . I n i t s b r i e f , Love S t u f f a r g u e s 

t h a t § 13A-12-200.2 v i o l a t e s § 35 ( " t h a t t h e s o l e o b j e c t and 

o n l y l e g i t i m a t e end o f government i s t o p r o t e c t t h e c i t i z e n 

i n t h e e n j o y m e n t o f l i f e , l i b e r t y , and p r o p e r t y " ) . 

However, Love S t u f f d i d n o t r a i s e t h i s s p e c i f i c c o n s t i t u t i o n a l 

argument ( r e g a r d i n g t h e p r o t e c t e d r i g h t t o c o n t r a c t i n a f i e l d 

t h a t i n v o l v e s e x p r e s s i v e a c t i v i t y ) i n t h e t r i a l c o u r t . 

I n s t e a d , Love S t u f f a r g u e d t h a t t h e s t a t u t e was v o i d f o r 

v a g u e n e s s u n d e r t h e Alabama C o n s t i t u t i o n f o r r e l y i n g on t h e 

p h r a s e " o t h e r f o r m o f a d u l t - o n l y e n t e r p r i s e " and t h a t t h e 

A l a b a m a C o n s t i t u t i o n c o n t a i n s a g e n e r a l d e c l a r a t i o n o f 

i n d i v i d u a l - l i b e r t y r i g h t s u n d e r § 36, w h i c h , Love S t u f f s a y s , 

t h e p r o h i b i t i o n o f t h e s a l e o f s e x u a l d e v i c e s v i o l a t e s . 

I t i s w e l l s e t t l e d t h a t an i s s u e c a n n o t be r a i s e d f o r t h e 

f i r s t t i m e on a p p e a l . 

"The r u l e i s w e l l s e t t l e d t h a t a c o n s t i t u t i o n a l 
i s s u e must be r a i s e d a t t h e t r i a l l e v e l and t h a t t h e 
t r i a l c o u r t must be g i v e n an o p p o r t u n i t y t o r u l e on 
t h e i s s u e , o r some o b j e c t i o n must be made t o t h e 
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f a i l u r e o f t h e c o u r t t o i s s u e a r u l i n g , i n o r d e r t o 
p r o p e r l y p r e s e r v e t h a t i s s u e f o r a p p e l l a t e r e v i e w . 
T h i s C o u r t s u c c i n c t l y s t a t e d t h i s r u l e as f o l l o w s : 

" ' I n o r d e r f o r an a p p e l l a t e c o u r t t o r e v i e w 
a c o n s t i t u t i o n a l i s s u e , t h a t i s s u e must 
have been r a i s e d by t h e a p p e l l a n t and 
p r e s e n t e d t o and r e v i e w e d by t h e t r i a l 
c o u r t . A d d i t i o n a l l y , i n o r d e r t o c h a l l e n g e 
t h e c o n s t i t u t i o n a l i t y o f a s t a t u t e , an 
a p p e l l a n t must i d e n t i f y and make s p e c i f i c 
a r g u m e n t s r e g a r d i n g what s p e c i f i c r i g h t s i t 
c l a i m s have been v i o l a t e d . ' 

"Alabama Power Co. v. T u r n e r , 575 So. 2d 551 ( A l a . 
1 9 9 1 ) ( c i t a t i o n s o m i t t e d . ) " 

C o o l e y v. Knapp, 607 So. 2d 146, 148 ( A l a . 1 9 9 2 ) . 

Love S t u f f a l s o a r g u e s t h a t t h e s t a t u t e v i o l a t e s t h e 

s e p a r a t i o n - o f - p o w e r s p r o v i s i o n s o f t h e Alabama C o n s t i t u t i o n 

o f 1901 s e t o u t i n A r t . I I I , §§ 42 and 43. Love S t u f f a s s e r t s 

t h a t i t s h o u l d have been a l l o w e d t o p r e s e n t e v i d e n c e a t t h e 

b e n c h t r i a l s h o w i n g t h a t t h e 1998 amendments t o t h e o b s c e n i t y 

l a w s r e g a r d i n g s e x u a l d e v i c e s were s u g g e s t e d t o t h e b i l l ' s 

s p o n s o r and d r a f t e d by a d i s t r i c t a t t o r n e y . Love S t u f f a r g u e s 

t h a t t h e d i s t r i c t a t t o r n e y , as a member o f t h e e x e c u t i v e 

b r a n c h o f g o v e r n m e n t , s h o u l d n o t engage i n l e g i s l a t i v e 

S o u r c e s o f i d e a s f o r l e g i s l a t i o n can v a r y g r e a t l y : 
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"A l e g i s l a t o r may r e a d a newspaper a c c o u n t o f a 
p r o b l e m . A c o n s t i t u e n t may b r i n g a p r o b l e m t o t h e 
l e g i s l a t o r ' s a t t e n t i o n . A s t a t e e mployee may 
s u g g e s t a change i n t h e l a w t h a t w o u l d a l l o w t h e 
a g e n c y t o manage t h e p e o p l e ' s b u s i n e s s b e t t e r . A 
p u b l i c o f f i c i a l may have a p o l i t i c a l agenda t o 
i m p l e m e n t t h r o u g h l e g i s l a t i o n . An o r g a n i z a t i o n , 
s u c h as t h e N a t i o n a l C o n f e r e n c e o f C o m m i s s i o n e r s on 
U n i f o r m S t a t e Laws, may o f f e r i d e a s . I n some c a s e s , 
... t h e l e g i s l a t u r e has c r e a t e d a g r o u p s p e c i f i c a l l y 
t o d e v e l o p i d e a s f o r l e g i s l a t i o n . I n e v e r y c a s e , 
h owever, an i d e a can become a l a w o n l y t h r o u g h t h e 
e f f o r t s o f a p e r s o n o r an e n t i t y who has t h e 
a u t h o r i t y t o c o n v e r t t h e i d e a i n t o a b i l l f o r t h e 
l e g i s l a t u r e t o c o n s i d e r . T h a t s t a g e o f t h e p r o c e s s 
i n v o l v e s s p o n s o r s h i p . " 

G r e g o r y C h a i n o v , How an I d e a R e a l l y Becomes Law, 36 W i l l a m e t t e 

L. Rev. 185, 187 ( 2 0 0 0 ) ( f o o t n o t e s o m i t t e d ) . 

The s o u r c e o f t h e i d e a f o r p r o p o s e d l e g i s l a t i o n does n o t 

e n c r o a c h upon t h e s e p a r a t i o n - o f - p o w e r s p r o v i s i o n s . As t h e 

S t a t e n o t e d i n i t s b r i e f , t h e s p o n s o r o f t h e p r o p o s e d b i l l may 

add c h anges a l o n g w i t h c h anges s u g g e s t e d by t h e L e g i s l a t i v e 

R e f e r e n c e S e r v i c e o r l e g a l c o u n s e l . A l s o , o t h e r l e g i s l a t o r s 

may amend a b i l l i n b o t h h o u s e s o f t h e l e g i s l a t u r e . P u b l i c 

h e a r i n g s a r e h e l d . The g o v e r n o r may v e t o t h e b i l l and s e n d 

i t b a c k w i t h s u g g e s t e d c h a n g e s . "The m o t i v e s o r r e a s o n s o f 

an i n d i v i d u a l l e g i s l a t o r a r e n o t r e l e v a n t t o t h e i n t e n t o f t h e 

f u l l l e g i s l a t u r e i n p a s s i n g t h e b i l l . " E a g e r t o n v. T e r r a  

Res., I n c . , 426 So. 2d 8 07 , 8 0 9 ( A l a . 1 9 8 2 ) . I n James v. 
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Todd, 267 A l a . 495, 103 So. 2d 19 ( 1 9 5 8 ) , t h e t r i a l c o u r t 

r e f u s e d t o a l l o w members o f t h e l e g i s l a t u r e t o t e s t i f y 

c o n c e r n i n g t h e i r m o t i v e and p u r p o s e o r t h e i n t e n t o f t h e 

l e g i s l a t u r e i n p a s s i n g t h e a c t . I n a f f i r m i n g t h e judgment 

o f t h e t r i a l c o u r t , t h i s C o u r t s t a t e d : " ' I t i s o f c o u r s e a 

w e l l s e t t l e d r u l e t h a t i n d e t e r m i n i n g t h e v a l i d i t y o f an 

e n a c t m e n t , t h e j u d i c i a r y w i l l n o t i n q u i r e i n t o t h e m o t i v e s o r 

r e a s o n s o f t h e l e g i s l a t u r e o r t h e members t h e r e o f . ... "The 

j u d i c i a l d e p a r t m e n t c a n n o t c o n t r o l l e g i s l a t i v e d i s c r e t i o n , n o r 

i n q u i r e i n t o t h e m o t i v e s o f l e g i s l a t o r s . " ' " 267 A l a . a t 506, 

103 So. 2d a t 28 ( q u o t i n g Morgan C o u n t y v. Edmonson, 238 A l a . 

522, 525, 192 So. 274, 276 ( 1 9 3 9 ) ) . 

A c c o r d i n g l y , Love S t u f f has f a i l e d t o show t h a t § 13A-12-

200.2 v i o l a t e s t h e A labama C o n s t i t u t i o n . 

C o n c l u s i o n 

To s u m m a r i z e , i n r e j e c t i n g Love S t u f f ' s f e d e r a l 

c o n s t i t u t i o n a l c h a l l e n g e t o § 13A-12-200.2, we a g r e e w i t h t h e 

i n t e r p r e t a t i o n g i v e n L a w r e n c e v. Texas by t h e U n i t e d S t a t e s 

C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t . P o s t - L a w r e n c e , 

p u b l i c m o r a l i t y can s t i l l s e r v e as a l e g i t i m a t e r a t i o n a l b a s i s 

f o r r e g u l a t i n g c o m m e r c i a l a c t i v i t y , w h i c h i s n o t a p r i v a t e 
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a c t i v i t y . As t h e E l e v e n t h C i r c u i t i n W i l l i a m s IV p i t h i l y and 

somewhat c o a r s e l y s t a t e d : "There i s n o t h i n g ' p r i v a t e ' o r 

' c o n s e n s u a l ' a b o u t t h e a d v e r t i s i n g and s a l e o f a d i l d o . " 378 

F.3d a t 1237 n. 8. I n r e j e c t i n g Love S t u f f ' s s t a t e 

c o n s t i t u t i o n a l c h a l l e n g e , we h o l d t h a t Love S t u f f f a i l e d t o 

show t h a t t h e s t a t u t e v i o l a t e d t h e Alabama C o n s t i t u t i o n . 

AFFIRMED. 

L y o n s , S t u a r t , S m i t h , P a r k e r , Murdock, and Shaw, J J . , 

c o n c u r . 

Cobb, C . J . , and W o o d a l l , J . , d i s s e n t . 
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WOODALL, J u s t i c e ( d i s s e n t i n g ) . 

I a g r e e w i t h t h e m a j o r i t y t h a t t h e r e i s a s p l i t o f 

a u t h o r i t y r e g a r d i n g t h e s c o p e o f t h e U n i t e d S t a t e s Supreme 

C o u r t ' s h o l d i n g i n La w r e n c e v. T e x a s , 539 U.S. 558 ( 2 0 0 3 ) . 

However, u n l i k e t h e m a j o r i t y , I b e l i e v e t h a t t h e U n i t e d S t a t e s 

C o u r t o f A p p e a l s f o r t h e F i f t h C i r c u i t c o r r e c t l y i n t e r p r e t e d 

L a w r e n c e i n R e l i a b l e C o n s u l t a n t s , I n c . v. E a r l e , 517 F.3d 738 

( 5 t h C i r . 2 0 0 8 ) . T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 

As r e c o g n i z e d by t h e F i f t h C i r c u i t , L a w r e n c e r e c o g n i z e d 

as a c o n s t i t u t i o n a l r i g h t t h e " r i g h t t o be f r e e f r o m 

g o v e r n m e n t a l i n t r u s i o n r e g a r d i n g 'the most p r i v a t e human 

[ c o n d u c t ] , s e x u a l b e h a v i o r . ' " R e l i a b l e C o n s u l t a n t s , 517 F.3d 

a t 744 ( q u o t i n g L a w r e n c e , 539 U.S. a t 5 6 7 ) . T h i s r i g h t o f 

" a d u l t c o n s e n s u a l s e x u a l i n t i m a c y i n t h e home," L a w r e n c e , 539 

U.S. a t 564, was g r o u n d e d upon t h e " v i t a l i n t e r e s t s i n l i b e r t y 

and p r i v a c y p r o t e c t e d by t h e Due P r o c e s s C l a u s e o f t h e 

F o u r t e e n t h Amendment." I d . 

I n my o p i n i o n , § 13A-12-200.2, A l a . Code 1975, by 

g e n e r a l l y b a n n i n g t h e s a l e o f s e x u a l d e v i c e s , " i m p e r m i s s i b l y 

b u r d e n s t h e i n d i v i d u a l ' s s u b s t a n t i v e due p r o c e s s r i g h t t o 

engage i n p r i v a t e i n t i m a t e c o n d u c t o f h i s o r h e r c h o o s i n g . " 
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R e l i a b l e C o n s u l t a n t s , 517 F.3d a t 744. More s p e c i f i c a l l y , 

" [ a ] n i n d i v i d u a l who wants t o l e g a l l y use a s a f e s e x u a l d e v i c e 

d u r i n g p r i v a t e i n t i m a t e moments a l o n e o r w i t h a n o t h e r i s 

u n a b l e t o l e g a l l y p u r c h a s e a d e v i c e i n [ A l a b a m a ] , w h i c h 

h e a v i l y b u r d e n s a c o n s t i t u t i o n a l r i g h t . " I d . 

I n u p h o l d i n g t h e c o n s t i t u t i o n a l i t y o f § 13A-12-200.2, t h e 

m a j o r i t y embraces t h e r e a s o n i n g and t h e h o l d i n g o f t h e U n i t e d 

S t a t e s C o u r t o f A p p e a l s f o r t h e E l e v e n t h C i r c u i t i n W i l l i a m s  

v. Morgan, 478 F.3d 1316 ( 1 1 t h C i r . 2 0 0 7 ) . Thus, a c c o r d i n g 

t o t h e m a j o r i t y , L a w r e n c e i s n o t c o n t r o l l i n g b e c a u s e , i t 

r e a s o n s , " t h e s t a t u t e i n L a w r e n c e c r i m i n a l i z e d p r i v a t e s e x u a l 

a c t i v i t y w h i l e t h e Alabama s t a t u t e p r o h i b i t s p u b l i c , 

c o m m e r c i a l a c t i v i t y . " So. 3d a t . T h i s , a c c o r d i n g t o 

t h e m a j o r i t y , i s i m p o r t a n t b e c a u s e " t o t h e e x t e n t t h a t 

L a w r e n c e r e j e c t e d p u b l i c m o r a l i t y as a l e g i t i m a t e g o v e r n m e n t a l 

i n t e r e s t , i t i n v a l i d a t e d o n l y t h o s e l a w s t h a t i n v o l v e d b o t h 

p r i v a t e and n o n c o m m e r c i a l a c t i v i t y . " So. 3d a t . I n my 

o p i n i o n , t h e m a j o r i t y ' s f o c u s i s u n d u l y n a r r o w and i g n o r e s t h e 

b u r d e n t h e s t a t u t e p l a c e s on p r i v a t e s e x u a l a c t i v i t y . I t i s 

c l e a r t h a t U n i t e d S t a t e s "Supreme C o u r t c a s e s h o l d t h a t ... 

r e s t r i c t i n g t h e a b i l i t y t o p u r c h a s e an i t e m i s t a n t a m o u n t t o 
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r e s t r i c t i n g t h a t i t e m ' s u s e . " R e l i a b l e C o n s u l t a n t s , 517 F.3d 

a t 743. 

The m a j o r i t y f i n d s i t s i g n i f i c a n t t h a t " t h e Texas s t a t u t e 

i n L a w r e n c e i n v o l v e d a d i s c r e t e c l a s s o f i n d i v i d u a l s 

[ h o m o s e x u a l s ] t a r g e t e d f o r d i s c r i m i n a t i o n o u t o f s i m p l e 

h o s t i l i t y , where no s u c h c l a s s i s t a r g e t e d i n t h e Alabama 

s t a t u t e . " So. 3d a t . I n my o p i n i o n , t h i s i s a 

d i s t i n c t i o n w i t h o u t any s i g n i f i c a n c e . As t h e F i f t h C i r c u i t 

C o u r t o f A p p e a l s n o t e d , t h e Supreme C o u r t " e x p l i c i t l y r e s t e d 

i t s h o l d i n g [ i n L a w r e n c e ] on s u b s t a n t i v e due p r o c e s s , n o t 

e q u a l p r o t e c t i o n . " R e l i a b l e C o n s u l t a n t s , 517 F.3d a t 744. 

Cobb, C . J . , c o n c u r s . 
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