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1091798; 1100247 
WOODALL, J u s t i c e . 

I n c a s e no. 1091798, John Coleman McGee ("Jack") a p p e a l s 

f r o m a summary judgment and a judgment as a m a t t e r o f l a w i n 

f a v o r o f h i s b r o t h e r , W i l l i s B anks McGee ( " W i l l i s " ) , 

i n d i v i d u a l l y and as e x e c u t o r o f t h e e s t a t e o f E l i z a b e t h Banks 

McGee, t h e i r m other ("Mrs. McGee"), i n an a c t i o n commenced by 

J a c k t o c o n t e s t M r s . McGee's w i l l . I n c a s e no. 1100247, 

W i l l i s a p p e a l s t h e t r i a l c o u r t ' s d e n i a l o f h i s r e q u e s t , 

p u r s u a n t t o A l a . Code 1 975, § 43-8-196, f o r t h e payment o f 

l i t i g a t i o n c o s t s and a t t o r n e y f e e s i n t h e w i l l c o n t e s t . We 

have c o n s o l i d a t e d t h e a p p e a l s f o r t h e p u r p o s e o f w r i t i n g one 

o p i n i o n . I n c a s e no. 1091798, we a f f i r m i n p a r t , r e v e r s e i n 

p a r t , and remand. I n c a s e no. 1100247, we r e v e r s e and remand. 

I . F a c t u a l and P r o c e d u r a l B a c k g r o u n d 

On June 7 , 1 992, M r s . McGee e x e c u t e d a w i l l , w h i c h was 

d r a f t e d by C r a w f o r d W i l l i a m s , h e r a t t o r n e y o f a p p r o x i m a t e l y 30 

y e a r s . The document p r o v i d e d , i n s u b s t a n t i v e and r e l e v a n t 

p a r t : 

" I , ELIZABETH BANKS McGEE, ... b e i n g o f sound 
m ind and d i s p o s i n g memory, do h e r e b y make and 
p u b l i s h t h i s , my L a s t W i l l and T e s t a m e n t , h e r e b y 
r e v o k i n g any and a l l f o r m e r W i l l s made by me. 
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"ITEM TWO 

" I g i v e , w i l l , d e v i s e and b e q u e a t h u n t o my 
b e l o v e d s o n , [ W i l l i s ] , my home, t o g e t h e r w i t h t h e 
r e a l e s t a t e upon w h i c h i t i s s i t u a t e d and a l l 
h o u s e h o l d f u r n i t u r e , f u r n i s h i n g s and a p p l i a n c e s ... 
t o be h i s a b s o l u t e l y . 

"ITEM THREE 

" I g i v e , w i l l , d e v i s e and b e q u e a t h t h e sum o f 
$25,000.00 c a s h t o e a c h g r a n d c h i l d o f mine who 
s u r v i v e s me (and who m i g h t be b o r n w i t h i n n i n e (9) 
months o f my d e a t h ) t o be r e c e i v e d by and t o be h e l d 
by t h e i r p a r e n t ( s ) f o r s u c h g r a n d c h i l d ' s needs as 
s a i d p a r e n t ( s ) , i n t h e i r own d i s c r e t i o n , m i g h t 
d e t e r m i n e a p p r o p r i a t e I n t h e e v e n t t h a t my s o n , 
[ J a c k ] , i s d i v o r c e d f r o m my d a u g h t e r - i n - l a w , CAROL 
S. McGEE, t h e n I d e s i g n a t e my d a u g h t e r - i n - l a w , CAROL 
S. McGEE, as t h e ' p a r e n t ' t o r e c e i v e and h o l d s u c h 
sum as b e q u e a t h e d t o my g r a n d c h i l d , K R I S T I N McGEE, 
f o r a l l p u r p o s e s u n d e r t h i s I t e m o f my W i l l . 

"ITEM FOUR 

" I g i v e , w i l l , d e v i s e and b e q u e a t h u n t o my 
b e l o v e d s o n , [ J a c k ] , t h e sum o f ONE HUNDRED THOUSAND 
DOLLARS ($100,000.00) c a s h t o be h i s a b s o l u t e l y , i f 
he s u r v i v e s me. 

"ITEM FIVE 

" I g i v e , w i l l , d e v i s e and b e q u e a t h a l l t h e r e s t , 
r e s i d u e and r e m a i n d e r o f my p r o p e r t y , r e a l , p e r s o n a l 
a n d / o r m i x e d , w h e r e v e r s i t u a t e d , w h i c h I may own o r 
t o w h i c h I may be e n t i t l e d a t t h e t i m e o f my d e a t h , 
o r t o w h i c h my e s t a t e may become e n t i t l e d a f t e r my 
d e a t h , o r o v e r w h i c h I may have any power o f 
d i s p o s i t i o n , u n t o my b e l o v e d s o n , [ W i l l i s ] , t o be 
h i s a b s o l u t e l y . 
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"ITEM SEVEN 

" I h e r e b y c o n s t i t u t e and a p p o i n t as E x e c u t o r o f 
t h i s , my L a s t W i l l and T e s t a m e n t , my s o n , 
[ W i l l i s ] " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

M r s . McGee e x e c u t e d t h e w i l l i n h e r home. P r e s e n t a t t h e 

s i g n i n g o f t h e w i l l were W i l l i a m s and J i m W a g s t a f f , b o t h o f 

whom s i g n e d t h e document as w i t n e s s e s . W i l l i s had p l a y e d no 

r o l e i n t h e d i s c u s s i o n s b e t w e e n W i l l i a m s and M r s . McGee d u r i n g 

t h e d r a f t i n g s t a g e o f t h e w i l l , and he was n o t p r e s e n t when 

t h e w i l l was s i g n e d . However, sometime b e f o r e M r s . McGee's 

d e a t h , W i l l i s a l l e g e d l y p l a c e d t h e w i l l i n M r s . McGee's bank 

s a f e - d e p o s i t box. 

M r s . McGee d i e d on J a n u a r y 18, 2005, and W i l l i s 

s u b s e q u e n t l y o f f e r e d t h e w i l l f o r p r o b a t e . L e t t e r s 

t e s t a m e n t a r y were i s s u e d t o W i l l i s i n F e b r u a r y 2005. On June 

15, 2005, J a c k f i l e d a " c o m p l a i n t f o r c o n t e s t o f w i l l . " As 

l a s t amended, t h e c o m p l a i n t a l l e g e d (1) t h a t t h e w i l l was 

" i n v a l i d b e c a u s e i t was n o t e x e c u t e d as r e q u i r e d by l a w " ; (2) 

t h a t M r s . McGee " l a c k e d s u f f i c i e n t t e s t a m e n t a r y c a p a c i t y " ; (3) 

t h a t t h e w i l l was t h e p r o d u c t o f undue i n f l u e n c e ; and (4) t h a t 

t h e s u b m i s s i o n o f t h e w i l l f o r p r o b a t e p e r p e t r a t e d a f r a u d on 
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t h e c o u r t . I n t h e c o m p l a i n t J a c k a l s o s o u g h t t h e i m p o s i t i o n 

o f a c o n s t r u c t i v e t r u s t o v e r t h e p r o p e r t y o f t h e e s t a t e . 

A d d i t i o n a l l y , t h e c o m p l a i n t c o n t a i n e d a c o n v e r s i o n c l a i m , 

s e t f o r t h , i n p e r t i n e n t p a r t , as f o l l o w s : 

"17. W i l l i s McGee has a l s o w r o n g f u l l y t a k e n 
a n d / o r w i t h h e l d a number o f i t e m s f r o m M r s . McGee's 
r e s i d e n c e w h i c h b e l o n g t o J a c k McGee. 

"18. The i t e m s b e l o n g i n g t o J a c k McGee, b u t 
c u r r e n t l y r e t a i n e d , c o n t r o l l e d , d e s t r o y e d , s o l d o r 
o t h e r w i s e d i s p o s e d o f by W i l l i s McGee i n c l u d e , b u t 
[ a r e ] n o t l i m i t e d t o , t h e f o l l o w i n g : 

" a . a 16 gauge s h o t g u n ; 

"b. an a u t o m a t i c 22 c a l i b e r p i s t o l ; 

" c . An o v e r / u n d e r s h o t g u n ; 

"d. a 22 c a l i b e r r i f l e ; 

"e. a 20 gauge s h o t g u n ; 

" f . a 410 gauge s h o t g u n ; 

"g. two 3 - b a r r e l guns; 

"h. h i s g r a n d f a t h e r s ' guns; 

" i . a m a r b l e t o p ; 

" j . two a n t i q u e bedroom s u i t e s ; 

"k. two w i n g b a c k a n t i q u e c h a i r s ; 

" l . a r o c k i n g c h a i r ; and 

"m. m i s c e l l a n e o u s f a m i l y i t e m s . 
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"19. D e s p i t e h i s o w n e r s h i p o f t h e s e i t e m s and 

J a c k ' s r e q u e s t f o r t h e i r r e t u r n , W i l l i s McGee has 
r e f u s e d a n d / o r f a i l e d t o r e t u r n s a i d i t e m s t o J a c k 
McGee." 

The t r i a l c o u r t e n t e r e d a summary j u d g m e n t i n f a v o r o f 

W i l l i s on a l l c o u n t s o f t h e c o m p l a i n t e x c e p t t h e u n d u e -

i n f l u e n c e c o u n t , w h i c h was t r i e d t o a j u r y . H o w e v e r , a t t h e 

c l o s e o f J a c k ' s c a s e , t h e t r i a l c o u r t e n t e r e d a j u d g m e n t as a 

m a t t e r o f l a w ("JML") i n f a v o r o f W i l l i s on t h a t c o u n t , " w i t h 

l e a v e f o r [ W i l l i s ] t o p r o v e r e a s o n a b l e c o s t s and f e e s p u r s u a n t 

t o § 43-8-196, Code o f A l a b a m a ( 1 9 7 5 ) . " J a c k ' s m o t i o n t o 

a l t e r , amend, o r v a c a t e t h a t j u d g m e n t was d e n i e d by o p e r a t i o n 

o f l a w , and he a p p e a l e d ( c a s e no. 1 0 9 1 7 9 8 ) . M e a n w h i l e , W i l l i s 

f i l e d a " s u b m i s s i o n t o p r o v e c o s t s and f e e s . " The t r i a l 

c o u r t , however, d e n i e d W i l l i s ' s r e q u e s t f o r payment o f c o s t s 

and f e e s , and W i l l i s a l s o a p p e a l e d ( c a s e no. 1 1 0 0 2 4 7 ) . 

On a p p e a l , J a c k c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

e n t e r i n g b o t h t h e summary j u d g m e n t and t h e JML, w h i l e W i l l i s 

c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g h i s r e q u e s t f o r 

t h e payment o f c o s t s and f e e s . B e c a u s e t h e m e r i t s o f W i l l i s ' s 

a p p e a l t u r n , i n l a r g e p a r t , on t h e m e r i t s o f J a c k ' s a p p e a l , we 

f i r s t a d d r e s s t h e i s s u e s p r e s e n t e d i n c a s e no. 1091798. 
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I I . D i s c u s s i o n Case No. 1091798 

On a p p e a l , J a c k c h a l l e n g e s t h e summary d i s p o s i t i o n b y JML 

o f h i s u n d u e - i n f l u e n c e c l a i m . He a l s o c h a l l e n g e s t h e summary 

j u d g m e n t on h i s f r a u d and c o n v e r s i o n c l a i m s . He does n o t 

c h a l l e n g e t h e summary d i s p o s i t i o n o f t h e f o l l o w i n g two c l a i m s 

e l i m i n a t e d by summary j u d g m e n t : (1) t h e a l l e g e d i n v a l i d 

e x e c u t i o n o f t h e w i l l and (2) M r s . McGee's a l l e g e d l a c k o f 

t e s t a m e n t a r y c a p a c i t y . I n any e v e n t , " [ t ] h e de novo ' s t a n d a r d 

by w h i c h we r e v i e w a r u l i n g on a m o t i o n f o r a JML i s 

" ' m a t e r i a l l y i n d i s t i n g u i s h a b l e f r o m t h e s t a n d a r d by w h i c h we 

r e v i e w a summary j u d g m e n t . ' " ' " G l a s s v. B i r m i n g h a m S o u t h e r n  

R.R., 982 So. 2d 504, 506 ( A l a . 2007) ( q u o t i n g B a i l e y v. 

F a u l k n e r , 940 So. 2d 247, 249 ( A l a . 2 0 0 6 ) , q u o t i n g i n t u r n 

F l i n t C o n s t r . Co. v. H a l l , 904 So. 2d 236, 246 ( A l a . 2 0 0 4 ) ) . 

"We must d e c i d e w h e t h e r t h e r e was s u b s t a n t i a l e v i d e n c e , when 

v i e w e d i n t h e l i g h t most f a v o r a b l e t o t h e p l a i n t i f f , t o 

w a r r a n t a j u r y d e t e r m i n a t i o n . " Alabama Power Co. v. A l d r i d g e , 

854 So. 2d 554, 560 ( A l a . 2 0 0 2 ) . We f i r s t a d d r e s s J a c k ' s 

c o n t e n t i o n t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g t h e JML on 

h i s u n d u e - i n f l u e n c e c l a i m . 
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A. JML Undue I n f l u e n c e 

J a c k c o n c e d e s , as he must, t h a t i n o r d e r " [ t ] o s u b m i t h i s 

c l a i m t o a j u r y " he had t h e b u r d e n o f p r o d u c i n g s u b s t a n t i a l 

e v i d e n c e o f e a c h e l e m e n t o f undue i n f l u e n c e . J a c k ' s b r i e f , a t 

24-25. Those e l e m e n t s a r e : 

" ' ( 1 ) t h a t a c o n f i d e n t i a l r e l a t i o n s h i p e x i s t e d 
b e t ween a f a v o r e d b e n e f i c i a r y and t h e t e s t a t o r ; (2) 
t h a t t h e i n f l u e n c e o f o r f o r t h e b e n e f i c i a r y was 
d o m i n a n t and c o n t r o l l i n g i n t h a t r e l a t i o n s h i p ; and  
(3) t h a t t h e r e was undue a c t i v i t y on t h e p a r t o f t h e  
d o m i n a n t p a r t y i n p r o c u r i n g t h e e x e c u t i o n o f t h e  
w i l l . ' " 

F u r r o w v. H e l t o n , 13 So. 3d 350, 353-54 ( A l a . 2008) ( e m p h a s i s 

added) ( q u o t i n g C l i f t o n v. C l i f t o n , 529 So. 2d 980, 983 ( A l a . 

1 9 8 8 ) ) . T h i s C o u r t has o f t e n d e f i n e d a " f a v o r e d b e n e f i c i a r y " 

as 

" ' [ o ] n e who, i n t h e c i r c u m s t a n c e s o f t h e p a r t i c u l a r 
c a s e , has been f a v o r e d o v e r o t h e r s h a v i n g e q u a l 
c l a i m t o t h e t e s t a t o r ' s b o u n t y . An u n n a t u r a l 
d i s c r i m i n a t i o n , l e a d i n g t o a n a t u r a l i n f e r e n c e t h a t 
a d v a n t a g e has been t a k e n by one i n p o s i t i o n so t o 
do; and shown t o have been b u s y i n g e t t i n g s u c h w i l l 
e x e c u t e d . ' " 

P i r t l e v. T u c k e r , 960 So. 2d 620, 629 ( A l a . 2006) ( q u o t i n g 

Cook v. M o r t o n , 241 A l a . 188, 192, 1 So. 2d 890, 892 ( 1 9 4 1 ) ) . 

A s s u m i n g , a r g u e n d o , t h a t t h e p r o p o n e n t o f a w i l l i s a 

f a v o r e d b e n e f i c i a r y , i t s t i l l must be shown t h a t t h e r e was 

" a c t i v e i n t e r f e r e n c e i n p r o c u r i n g t h e e x e c u t i o n o f t h e w i l l . " 
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C l i f t o n v. C l i f t o n , 529 So. 2d a t 984. " T h i s a c t i v i t y must be 

i n p r o c u r i n g t h e e x e c u t i o n o f t h e w i l l and more t h a n a c t i v i t y 

and i n t e r e s t r e f e r a b l e t o a c o m p l i a n c e w i t h o r o b e d i e n c e t o 

t h e v o l u n t a r y and u n t r a m m e l e d d i r e c t i o n s o f t h e t e s t a t [ r i x ] . " 

J o h n s o n v. Howard, 279 A l a . 16, 21, 181 So. 2d 85, 90 (1965) 

( e m p h a s i s a d d e d ) . 

"'Undue a c t i v i t y i n t h e p r o c u r e m e n t o r e x e c u t i o n o f a 

w i l l may ... be p r o v e d by c i r c u m s t a n t i a l e v i d e n c e . ' " P i r t l e , 

960 So. 2d a t 631 ( q u o t i n g A l l e n v. S c o n y e r s , 669 So. 2d 113, 

117 ( A l a . 1 9 9 5 ) ) . However, " [ a ] c o u r t does 'not l o o k a t 

i n d i v i d u a l f a c t s o r e v i d e n c e i n i s o l a t i o n i n d e t e r m i n i n g 

w h e t h e r t h e e v i d e n c e s u p p o r t s [ t h i s ] e l e m e n t o f undue 

i n f l u e n c e . ' " 960 So. 2d a t 632. " E v i d e n c e p r o v i n g t h a t t h e r e 

was undue a c t i v i t y [on t h e p a r t o f t h e named b e n e f i c i a r y ] i n 

p r o c u r i n g t h e e x e c u t i o n o f t h e w i l l i s c r u c i a l t o t h e 

d e t e r m i n a t i o n o f t h e e x i s t e n c e o f undue i n f l u e n c e . " W a l l v.  

Hodges, 465 So. 2d 359, 363 ( A l a . 1984) ( e m p h a s i s a d d e d ) . 

C i r c u m s t a n c e s e v i d e n c i n g undue a c t i v i t y i n t h e 

p r o c u r e m e n t o r e x e c u t i o n o f a w i l l a r e t h o s e where a 

b e n e f i c i a r y 

"'"was a c t i v e i n and a b o u t t h e e x e c u t i o n and 
p r e p a r a t i o n o f s a i d w i l l s u c h as t h e i n i t i a t i o n o f 
t h e p r o c e e d i n g s f o r t h e p r e p a r a t i o n o f t h e w i l l , o r 
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p a r t i c i p a t i o n i n s u c h p r e p a r a t i o n , e m p l o y i n g t h e 
d r a f t s m a n , s e l e c t i n g t h e w i t n e s s e s , e x c l u d i n g 
p e r s o n s f r o m t h e t e s t a t r i x a t o r a b o u t t h e t i m e o f 
t h e e x e c u t i o n o f t h e w i l l , c o n c e a l i n g t h e m a k i n g o f 
t h e w i l l a f t e r i t was made, and t h e l i k e "'" 

Reed v. S h i p p , 293 A l a . 632, 636, 308 So. 2d 705, 708 (1975) 

( q u o t i n g a p p e l l a n t s ' b r i e f , q u o t i n g i n t u r n L e w i s v. M a r t i n , 

210 A l a . 401, 413, 98 So. 635, 647 ( 1 9 2 3 ) ) . T h e r e was 

i n s u f f i c i e n t r e l e v a n t e v i d e n c e o f s u c h a c t i v i t y i n t h i s c a s e . 

The o n l y e v i d e n c e p r o d u c e d was t h a t M r s . McGee c o n t a c t e d 

W i l l i a m s , h e r l o n g - t i m e a t t o r n e y and f r i e n d , i n 1992 t o 

r e q u e s t a change i n an e x i s t i n g w i l l . The one s u b s t a n t i v e 

change she r e q u e s t e d i n c r e a s e d t h e amount J a c k was t o r e c e i v e 

f r o m $25,000 t o $100,000. W i l l i a m s made t h e changes M r s . 

McGee r e q u e s t e d on a d r a f t c o p y o f t h e f o r m e r w i l l and s e n t i t 

t o h e r f o r h e r a p p r o v a l . T h a t marked up d r a f t i s i n t h e 

r e c o r d . 

I t i s u n d i s p u t e d t h a t W i l l i s d i d n o t p r e c i p i t a t e , 

p a r t i c i p a t e i n , o r a t t e n d any o f t h e c o n v e r s a t i o n s b e tween 

Mr s . McGee and W i l l i a m s . N e i t h e r was W i l l i s p r e s e n t d u r i n g 

t h e a c t u a l e x e c u t i o n o f t h e w i l l , as we have a l r e a d y s t a t e d . 

He had n o t h i n g t o do w i t h s e l e c t i n g t h e w i t n e s s e s t o t h e w i l l . 

I n d e e d , t h e r e was no e v i d e n c e i n d i c a t i n g t h a t W i l l i s had any 

f o r e k n o w l e d g e o f t h e w i l l - m a k i n g p r o c e s s . M o r e o v e r , t h e r e was 
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no e v i d e n c e i n d i c a t i n g t h a t W i l l i s s u b s e q u e n t l y c o n c e a l e d t h e 

w i l l o r t h e f a c t o f i t s m a k i n g . Thus, we need n o t c o n s i d e r 

w h e t h e r t h e r e was e v i d e n c e o f t h e f i r s t two e l e m e n t s o f t h e 

u n d u e - i n f l u e n c e c l a i m , b e c a u s e J a c k has f a i l e d t o p r e s e n t any 

e v i d e n c e on t h e " c r u c i a l " t h i r d e l e m e n t . See W a l l v. Hodges, 

465 So. 2d a t 363 (even a s s u m i n g s u f f i c i e n t e v i d e n c e o f t h e 

f i r s t two e l e m e n t s , u n d u e - i n f l u e n c e c l a i m s h o u l d n o t have gone 

t o t h e j u r y i n t h e a b s e n c e o f e v i d e n c e t h a t t h e named 

b e n e f i c i a r y "had a n y t h i n g t o do w i t h t h e p r o c u r e m e n t o f t h e 

... w i l l o r t h e [ s u b s e q u e n t ] r e - e x e c u t i o n o f i t " ) . 

J a c k p o i n t s o u t t h a t t h e w i l l was f o u n d i n an u n s e a l e d 

e n v e l o p e i n M r s . McGee's s a f e - d e p o s i t box, t o w h i c h W i l l i s had 

a c c e s s . These f a c t s do n o t a i d J a c k . E v i d e n c e i n d i c a t i n g 

t h a t t h e t e s t a t r i x had a p o s t - e x e c u t i o n d i s c u s s i o n w i t h a 

named b e n e f i c i a r y and gave him t h e w i l l w i t h i n s t r u c t i o n s t o 

" p u t i t away f o r s a f e k e e p i n g " does n o t c o n s t i t u t e e v i d e n c e o f 

undue a c t i v i t y i n t h e e x e c u t i o n o f t h e w i l l . S m i t h v. S m i t h , 

482 So. 2d 1161, 1164 ( A l a . 1985) ( r e v e r s i n g a j u d g m e n t 

e n t e r e d on a j u r y v e r d i c t f o r t h e c o n t e s t a n t and h o l d i n g t h a t 

t h e r e was n o t " s u f f i c i e n t e v i d e n c e o f undue i n f l u e n c e t o a l l o w 

t h e c o u r t t o ... s u b m i t t h e c a s e t o t h e j u r y " ) . B e c a u s e 

W i l l i s ' s o n l y i n v o l v e m e n t was i n t h e p o s t - e x e c u t i o n p r o c e s s o f 
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a l l e g e d l y p l a c i n g t h e w i l l i n M r s . McGee's s a f e - d e p o s i t box, 

t h e t r i a l c o u r t d i d n o t e r r i n e n t e r i n g a JML i n f a v o r o f 

W i l l i s and t h a t JML i s a f f i r m e d . 

B. Summary Judgment 

J a c k n e x t c h a l l e n g e s t h e summary j u d g m e n t on h i s f r a u d 

and c o n v e r s i o n c l a i m s . 

1. F r a u d 

I n t h i s C o u r t , J a c k e x p l a i n s h i s f r a u d t h e o r y as f o l l o w s : 

" T here a r e ... r e a s o n s why a j u r y c o u l d d e c i d e 
W i l l i s o f f e r e d t o p r o b a t e a w i l l o f d u b i o u s 
a u t h e n t i c i t y . F i r s t , t h e r e i s e v i d e n c e t h a t M r s . 
McGee s a i d she w o u l d l e a v e h e r e s t a t e t o J a c k and 
W i l l i s i n e q u a l p o r t i o n s . 

" S e c o n d , t h e r e i s e v i d e n c e t h a t M r s . McGee and 
t h o s e c l o s e t o h e r s t a t e d t h a t she c h a n g e d h e r 
t e s t a m e n t a r y i n t e n t i o n s . I n 1996, M r s . McGee t o l d 
h e r b e s t f r i e n d t h a t she had j u s t done h e r w i l l . A t 
a p p r o x i m a t e l y t h e same t i m e , W i l l i s a d m i t t e d t o h i s 
t h e n m o t h e r - i n - l a w t h a t M r s . McGee w i s h e d t o t r e a t 
b o t h J a c k and W i l l i s f a i r l y i n h e r w i l l , and t h a t 
any c o n t r a r y i n t e n t i o n 'was no l o n g e r t h e c a s e . ' 
W i l l i s a l s o e x p r e s s e d i m m e d i a t e r e g r e t t h a t he 
s h a r e d t h a t i n f o r m a t i o n . 

"... I n d e e d , t h e e v i d e n c e p r e s e n t e d showed t h a t 
W i l l i s knew t h e 1992 w i l l was n o t t h e t r u e l a s t w i l l 
and t e s t a m e n t o f M r s . McGee; he a d m i t t e d as much t o 
h i s t h e n - m o t h e r - i n - l a w . W i l l i s n e v e r t h e l e s s o f f e r e d 
t h e 1992 w i l l t o t h e p r o b a t e c o u r t . As s u c h , t h i s 
was a f r a u d on t h e p r o b a t e c o u r t , w h i c h i n j u r e d J a c k 
d i r e c t l y . " 
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J a c k ' s b r i e f , a t 35-37 ( f o o t n o t e and c i t a t i o n s t o t h e r e c o r d 

o m i t t e d ) . 

As we u n d e r s t a n d t h i s t h e o r y , i t i s t h a t , a f t e r M r s . 

McGee e x e c u t e d h e r 1992 w i l l , she c h a n g e d h e r m i nd a b o u t t h e 

d i s p o s i t i o n o f h e r e s t a t e and e x e c u t e d y e t a n o t h e r w i l l , w h i c h 

W i l l i s a l l e g e d l y s u p p r e s s e d o r d e s t r o y e d . J a c k c o n t e n d s t h a t 

h i s t h e o r y p r e s e n t s a c o g n i z a b l e c a u s e o f a c t i o n u n d e r A l a . 

Code 1975, § 43-8-5, w h i c h p r o v i d e s : 

"Whenever f r a u d has been p e r p e t r a t e d i n 
c o n n e c t i o n w i t h any p r o c e e d i n g o r i n any s t a t e m e n t 
f i l e d u n d e r t h i s c h a p t e r o r i f f r a u d i s u s e d t o 
a v o i d o r c i r c u m v e n t t h e p r o v i s i o n s o r p u r p o s e s o f 
t h i s c h a p t e r , any p e r s o n i n j u r e d t h e r e b y may o b t a i n 
a p p r o p r i a t e r e l i e f a g a i n s t t h e p e r p e t r a t o r o f t h e 
f r a u d o r r e s t i t u t i o n f r o m any p e r s o n ( o t h e r t h a n a 
bona f i d e p u r c h a s e r ) b e n e f i t t i n g f r o m t h e f r a u d , 
w h e t h e r i n n o c e n t o r n o t . Any p r o c e e d i n g must be 
commenced w i t h i n one y e a r a f t e r t h e d i s c o v e r y o f t h e 
f r a u d o r f r o m t h e t i m e when t h e f r a u d s h o u l d have 
been d i s c o v e r e d , b u t no p r o c e e d i n g may be b r o u g h t 
a g a i n s t one n o t a p e r p e t r a t o r o f t h e f r a u d l a t e r 
t h a n f i v e y e a r s a f t e r t h e t i m e o f t h e c o m m i s s i o n o f 
t h e f r a u d . T h i s s e c t i o n has no b e a r i n g on r e m e d i e s 
r e l a t i n g t o f r a u d p r a c t i c e d on a d e c e d e n t d u r i n g h i s 
l i f e t i m e w h i c h a f f e c t s t h e s u c c e s s i o n o f h i s 
e s t a t e . " 

J a c k i n s i s t s t h a t he " p r e s e n t e d s u b s t a n t i a l e v i d e n c e t h a t 

W i l l i s v i o l a t e d " t h i s s e c t i o n by s u p p r e s s i n g o r d e s t r o y i n g a 

w i l l e x e c u t e d by M r s . McGee a f t e r t h e 1992 w i l l . J a c k ' s 

b r i e f , a t 34. We d i s a g r e e . 
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T h i s C o u r t and t h e C o u r t o f C i v i l A p p e a l s have 

i n t e r p r e t e d § 43-8-5 as a t o l l i n g p r o v i s i o n , n o t as J a c k 

p r o p o s e s , as an i n d e p e n d e n t s o u r c e o f f r a u d l a w . I n t h a t 

c o n n e c t i o n , we r e c e n t l y s a i d : 

" I n C h r i s t i a n [ v . M u r r a y , 915 So. 2d 23 ( A l a . 
2 0 0 5 ) ] , t h i s C o u r t i n d i c a t e d i t s agreement w i t h a 
p r i o r d e c i s i o n o f t h e C o u r t o f C i v i l A p p e a l s , 
h o l d i n g : 

" ' [ A ] p p r o p r i a t e r e l i e f f o r one i n j u r e d by 
t h e f r a u d c o n t e m p l a t e d by A l a . Code 1975, 
§ 43-8-5, w o u l d i n c l u d e t h e t o l l i n g o f t h e  
t i m e w i t h i n w h i c h t o f i l e a w i l l c o n t e s t  
when " t h e f a c t s upon w h i c h a c o n t e s t c o u l d  
be b a s e d were m i s r e p r e s e n t e d and c o n c e a l e d  
by t h e f r a u d u l e n t a c t s o f t h e p r o p o n e n t s " 
o f t h e w i l l . ' 

" C h r i s t i a n , 915 So. 2d a t 27 ( q u o t i n g Holway v.  
Wanschek, 690 So. 2d 429, 433 ( A l a . C i v . App. 
1 9 9 7 ) ) . I n d e c i d i n g w h e t h e r c o n d u c t amounts t o 
f r a u d s u f f i c i e n t t o t o l l t h e s i x - m o n t h l i m i t a t i o n s 
p e r i o d f o r f i l i n g a w i l l c o n t e s t , t h i s C o u r t 
c o n c l u d e d t h a t 'the L e g i s l a t u r e i n t e n d e d t h a t t h e 
f r a u d n e c e s s a r y t o t o l l t h e t i m e f o r f i l i n g a w i l l 
c o n t e s t must be t h a t k i n d o f f r a u d t h a t w o u l d a l l o w 
r e l i e f f o r " f r a u d on a c o u r t . " ' C h r i s t i a n , 915 So. 
2d a t 28." 

J o h n s o n v. N e a l , 39 So. 3d 1040, 1044 ( A l a . 2009) ( e m p h a s i s 

a d d e d ) . T h e r e a r e no t i m e l i n e s s i s s u e s i n v o l v e d i n t h i s c a s e , 

and, t h u s , t h e r e i s no need f o r t h e a p p l i c a t i o n o f a t o l l i n g 

p r o v i s i o n . 
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S u b s t a n t i v e l y , t h e a l l e g e d s t a t e m e n t s o f M r s . McGee -¬

e c h o e d by W i l l i s and o t h e r s -- r e g a r d i n g M r s . McGee's 

d i s p o s i t i o n a l i n t e n t i o n s do n o t c o n s t i t u t e e v i d e n c e o f a 

m i s s i n g w i l l . I n e s s e n c e , t h i s argument i s a d v a n c e d t o show 

a r e v o c a t i o n o f t h e 1992 w i l l by a s u b s e q u e n t w i l l . However, 

" ' [ i ] t i s n o t e d i n M cBeth v. M c B e t h , [11 A l a . 596 (1847 ),] 

s u p r a [Weeks v. M c B e t h , 14 A l a . 474 ( 1 8 4 8 ) ] , t h a t t e s t a t o r s 

f r e q u e n t l y make d e c l a r a t i o n s t o u c h i n g t h e i r t e s t a m e n t a r y a c t s 

" f o r t h e p u r p o s e o f m i s l e a d i n g , and o f s t i f l i n g t h e 

i m p o r t u n i t y o f r e l a t i v e s and f r i e n d s . " A l l a n v. A l l a n , 

353 So. 2d 1157, 1158 ( A l a . 1977) ( q u o t i n g A l l e n v. S c r u g g s , 

190 A l a . 654, 673-74, 67 So. 301 , 308 (1 9 1 4 ) ) . I n A l l a n , 

L a w r e n c e A l l a n o f f e r e d h i s w i f e ' s w i l l t o p r o b a t e . P r o b a t e 

was c o n t e s t e d by a son o f t h e m a r r i a g e on t h e g r o u n d t h a t t h e 

w i l l "had been r e v o k e d by a s u b s e q u e n t w i l l . " 353 So. 2d a t 

1157. The c o n t e s t a n t p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

" h i s m o ther had t o l d him s e v e r a l y e a r s b e f o r e h e r 
d e a t h t h a t she had e x e c u t e d a new w i l l i n w h i c h she 
l e f t e v e r y t h i n g t o him i n s t e a d o f t o h i s f a t h e r . ... 
A n e i g h b o r o f t h e A l l a n s a l s o t e s t i f i e d t h a t , some 
y e a r s b e f o r e h e r d e a t h , M r s . A l l a n t o l d h e r t h a t she 
had made a new w i l l i n w h i c h she l e f t e v e r y t h i n g t o 
h e r son i n s t e a d o f t o h e r h u s b a n d . " 
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353 So. 2d a t 1157-58. The t r i a l c o u r t d i r e c t e d a v e r d i c t 1 

a g a i n s t t h e c o n t e s t a n t and t h i s C o u r t a f f i r m e d , h o l d i n g : 

" There i s no e v i d e n c e i n t h i s c a s e t h a t t h e p r o p o n e n t o f t h e 

... w i l l d e s t r o y e d a s u b s e q u e n t w i l l made by t h e t e s t a t r i x . " 

I d . a t 1159. 

A l l a n i s i n s t r u c t i v e . I n d e e d , u n l i k e t h i s c a s e , A l l a n 

i n v o l v e d e v i d e n c e i n d i c a t i n g t h a t w i t n e s s e s had a c t u a l l y s e e n 

t h e a l l e g e d l y m i s s i n g w i l l . F o r e x a m p l e , t h e c o n t e s t a n t i n 

A l l a n " t e s t i f i e d t h a t he saw an i n s t r u m e n t w i t h h i s m o t h e r ' s 

name on i t and t h e names o f two o t h e r p e o p l e , " and a n e i g h b o r 

t e s t i f i e d l i k e w i s e . 353 So. 2d a t 1157-58. However, " [ t ] h e r e 

[was] no e v i d e n c e w h a t e v e r t h a t t h e i n s t r u m e n t w h i c h t h e 

w i t n e s s e s s a i d t h e y saw had been e x e c u t e d i n t h e p r e s e n c e o f 

two w i t n e s s e s , n o r t h a t s u c h w i t n e s s e s had e x e c u t e d t h e same 

i n t h e p r e s e n c e o f t h e t e s t a t r i x . " I d . a t 1158. Thus, t h e 

c o n t e s t d i d n o t w a r r a n t a j u r y ' s c o n s i d e r a t i o n . A f o r t i o r i , 

t h e e v i d e n c e i s i n s u f f i c i e n t i n t h i s c a s e , where no one c l a i m s 

t o have e v e r seen a p o s t - 1 9 9 2 document p u r p o r t i n g t o be M r s . 

McGee's w i l l . F o r t h e s e r e a s o n s , J a c k ' s f r a u d c l a i m i s 

1A d i r e c t e d v e r d i c t has been renamed as a judgment as a 
m a t t e r o f l a w . See R u l e 50, A l a . R. C i v . P. 
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w i t h o u t m e r i t , and, as t o t h a t c l a i m , t h e t r i a l c o u r t ' s 

summary judgment i s a f f i r m e d . 

2. C o n v e r s i o n 

F i n a l l y , J a c k i n s i s t s t h a t he p r e s e n t e d e v i d e n c e o f 

c o n v e r s i o n s u f f i c i e n t t o w i t h s t a n d W i l l i s ' s summary-judgment 

m o t i o n . "The e l e m e n t s o f c o n v e r s i o n i n c l u d e a w r o n g f u l t a k i n g 

o f s p e c i f i c p r o p e r t y and an a s s u m p t i o n o f o w n e r s h i p o r 

d o m i n i o n o v e r t h e s e p a r a t e and i d e n t i f i a b l e p r o p e r t y o f 

a n o t h e r F u r t h e r , t h e p l a i n t i f f must have a r i g h t t o 

i m m e d i a t e p o s s e s s i o n o f s u c h p r o p e r t y and t h e t a k i n g must be 

i n d e f i a n c e o f t h a t r i g h t . " Young v. N o r f o l k S o u t h e r n Ry., 

705 So. 2d 444, 446 ( A l a . C i v . App. 1 9 9 7 ) . I n o t h e r w o r d s , 

" t o r e c o v e r u n d e r t h e c o u n t o f c o n v e r s i o n , p l a i n t i f f must show  

l e g a l t i t l e i n h i m s e l f t o t h e p r o p e r t y a t t h e t i m e o f t h e 

c o n v e r s i o n and h i s i m m e d i a t e r i g h t o f p o s s e s s i o n . " S t a t e Farm  

Mut. A u t o . I n s . Co. v. Wagnon, 53 A l a . App. 712, 717, 304 So. 

2d 216, 219 (1974) ( e m p h a s i s a d d e d ) . 

I n h i s summary-judgment m o t i o n a d d r e s s e d t o t h e 

c o n v e r s i o n c l a i m , W i l l i s s t a t e d , i n p e r t i n e n t p a r t : 

" I n h i s Amended C o m p l a i n t , [ J a c k ] a l l e g e s t h a t 
numerous i t e m s o f p e r s o n a l p r o p e r t y l o c a t e d i n Ms.  
McGee's house a t t h e t i m e o f h e r d e a t h had been  
g i v e n t o him by Ms. McGee p r i o r t o h e r d e a t h . ... 
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" [ J a c k ' s ] c l a i m s o f c o n v e r s i o n and d e t i n u e a r e 
w i t h o u t m e r i t as a m a t t e r o f l a w , b e c a u s e t h e  
s u b j e c t m a t t e r o f t h o s e c l a i m s r e m a i n e d i n Ms.  
McGee's p o s s e s s i o n a t t h e t i m e o f h e r d e a t h . 
T h e r e f o r e , no d e l i v e r y o c c u r r e d as r e q u i r e d t o 
e s t a b l i s h a v a l i d g i f t , and t h e p r o p e r t y a t i s s u e i s 
t h e p r o p e r t y o f Ms. McGee's E s t a t e . " 

( E mphasis added.) W i l l i s t h e n c i t e d a u t h o r i t y f o r t h e 

p r o p o s i t i o n t h a t when a l l e g e d l y g i f t e d p r o p e r t y i s f o u n d i n 

t h e p o s s e s s i o n o f t h e t e s t a t o r a t t h e t i m e o f t h e t e s t a t o r ' s 

d e a t h , i t i s r e g a r d e d as " p a r t o f t h e d e c e d e n t ' s e s t a t e as a 

m a t t e r o f l a w . " 

J a c k r e s p o n d e d t o t h e m o t i o n w i t h h i s own a f f i d a v i t , i n 

w h i c h he s t a t e d , i n p e r t i n e n t p a r t : 

" I n a d d i t i o n , t h e r e were s e v e r a l i t e m s i n h e r house 
t h a t she had g i v e n me t h a t I was k e e p i n g t h e r e u n t i l 
t h e r e m o d e l i n g on my house was done, i n c l u d i n g two 
c h a i r s , a t a b l e and m a r b l e t o p and s e v e r a l p i c t u r e s . 
T h e r e were a l s o guns o f mine t h a t I had r e c e i v e d  
f r o m my g r a n d f a t h e r i n t h e house when she d i e d . 

"11. A t t h e t i m e t h a t m o t h e r d i e d , I had s e v e r a l 
i t e m s o f p e r s o n a l p r o p e r t y t h a t b e l o n g e d t o me t h a t 
were l o c a t e d i n m o t h e r ' s h o u s e . Some o f t h e s e i t e m s 
were g i v e n t o me by m o t h e r , some were g i v e n t o me by  
o t h e r s , and some were i t e m s t h a t I had p u r c h a s e d  
m y s e l f . I t o o k a c t u a l p o s s e s s i o n o f a l l o f t h e s e 
i t e m s b e f o r e l e a v i n g them i n m o t h e r ' s house 
i n c l u d i n g t h e t h i n g s t h a t m o t h e r gave me and t h e 
guns I r e c e i v e d f r o m my g r a n d f a t h e r . A f t e r I t o o k 
a c t u a l p o s s e s s i o n o f t h e s e t h i n g s , I a s k e d mother i f 
I c o u l d s t o r e them i n h e r house w h i l e I was 
r e m o d e l i n g o u r h o u s e , w h i c h she s a i d I c o u l d . 
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"12. A f t e r m other d i e d , I t r i e d t o go i n t o 

m o t h e r ' s house t o see what was t h e r e and r e t r i e v e 
c e r t a i n p r o p e r t y t h a t was mine. However, when I 
t r i e d t o g e t i n h e r h o u s e , I c o u l d n o t b e c a u s e 
W i l l i s had c h a n g e d a l l t h e l o c k s . I a s k e d W i l l i s i f 
I c o u l d have a key t o t h e house so t h a t I c o u l d go 
i n t o o u r m o t h e r ' s house and see what was t h e r e and 
r e t r i e v e what was mine. W i l l i s t o l d me t h a t he 
w o u l d n o t a l l o w me t o go i n t o t h e house n o r w o u l d he 
r e t u r n any o f my p o s s e s s i o n s . " 

( E mphasis added.) 

A c c o r d i n g t o J a c k , he " o f f e r e d e v i d e n c e t h a t t h e r e were 

t h r e e c l a s s e s o f i t e m s t h a t W i l l i s c o n v e r t e d , " n amely, (1) 

" h i s own p r o p e r t y t h a t he was s t o r i n g a t M r s . McGee's 

r e s i d e n c e a t t h e t i m e o f h e r d e a t h " ; (2) p r o p e r t y " t h a t J a c k 

had been g i v e n by p e r s o n s o t h e r t h a n M r s . McGee"; and (3) 

" i t e m s he was g i v e n by M r s . McGee." J a c k ' s b r i e f , a t 32-33 

( e m p h a s i s a d d e d ) . He p o i n t s o u t -- c o r r e c t l y , we n o t e -- t h a t 

W i l l i s ' s summary-judgment m o t i o n c h a l l e n g e d t h e c o n v e r s i o n 

c l a i m o n l y as t o t h e t h i r d c l a s s o f p r o p e r t y . 

"'The [summary-judgment] movant has t h e i n i t i a l 
b u r d e n o f m a k i n g a p r i m a f a c i e s h o w i n g t h a t t h e r e i s 
no g e n u i n e i s s u e o f m a t e r i a l f a c t ; i f t h e movant 
makes t h a t s h o w i n g , t h e b u r d e n t h e n s h i f t s t o t h e 
nonmovant t o p r e s e n t s u b s t a n t i a l e v i d e n c e o f e a c h 
e l e m e n t o f t h e c l a i m c h a l l e n g e d by t h e movant.' 
H a r p e r v. W i n s t o n C o u n t y , 892 So. 2d 346, 349 ( A l a . 
2004) ( e m p h a s i s a d d e d ) . However, i f t h e movant does 
n o t s a t i s f y h i s i n i t i a l b u r d e n , ' t h e n he i s n o t 
e n t i t l e d t o j u d g m e n t . No d e f e n s e t o an i n s u f f i c i e n t  
s h o w i n g i s r e q u i r e d . ' Ray v. M i d f i e l d P a r k , I n c . , 
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