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WCODALL, Justice.

In case no. 1091798, John Coleman McGee ("Jack") appeals
from a summary judgment and a Jjudgment as a matter of law 1in
favor of his brother, Willis Banks McGee ("Willdis™),
individually and as executor of the estate of Elizabeth Banks
McGee, their mother ("Mrs. McGee™), 1in an action commenced by
Jack to contest Mrs. McGee's will. In case no. 1100247,
Willis appeals the +trial court's denial of his request,
pursuant to Ala. Code 1975, & 43-8-196, for the payment of
litigation costs and attorney fees in the will contest. We
have consolidated the appeals for the purpose c¢f writing one
opinion. In case no. 1091788, we affirm in part, reverse in
part, and remand. In case nc. 1100247, we reverse and remand.

I. Factual and Procedural Background

On June 7, 1992, Mrs. McGee executed a will, which was
drafted by Crawford Williams, her attorney of approximately 30
years. The document provided, in substantive and relevant
part:

"T, BELIZABETH BANKS McGEE, ... being of sound
mind and disposing memory, do hereby make and

publish this, my Last Will and Testament, herebhy
revoking any and all former Wills made by me.



1091798; 1100247

"ITEM TWO

"I give, will, devise and begueath unto my
beloved son, [Willis], my home, together with the
real estate upon which 1t 1is situated and all
household furniture, furnishings and appliances
to bhe his absolutely.

"ITEM THREE

"I give, will, devise and bequeath the gsum of
$25,000.00 cash to each grandchild of mine who
survives me (and who might be born within nine (9)
months of my death) tc be received by and Lo be held
by their parent(s) for such grandchild's needs as
said parent(s), 1in their own discretion, might
determine appropriate .... In the event that my son,
[Jack], 1is divorced from my daughter-in-law, CAROL
S. McGEE, then T designate my deughter-in-law, CAROL
S. McGEE, as tLhe 'parent' to receive and hold such
sum as bequeathed to my grandchild, KRISTIN McGER,
for all purposes under this Item of my Will,

"ITEM FOUR

"I give, will, devise and begueath unto my
beloved son, [Jack], the sum of ONE HUNDRED THCOUSAND
DOLLARS (5100,000.00) cash to be his absolutely, 1if
he survives me.

"TTEM FIVE

"I give, will, devise and bequeath all the rest,
residue and remainder of my property, real, personal
and/or mixed, wherever situated, which I may own or
to which I may be entitled at the time of my death,
or to which my estate may become entitled after my
death, o©or over which I may have any power of
dispeosition, unto my beloved scon, [Willis], to be
his absolutely.
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"ITEM SEVEN
"I hereby constitute and appoint as Executor of
this, my Last will and Testament, my son,

[Willis]...."

(Capitalization in original.)

Mrs. McGee executed the will in her home. Present at the
signing of the will were Williams and Jim Wagstaff, both of
whom signed the document as witnesses, Willis had plaved no
role in the discussions between Williams and Mrs. McGee during
the drafting stage of the will, and he wag not present when
the will was signed. However, sometime kefore Mrs. McGee's
death, Willis allegedly placed the will in Mrs. McGee's bank

safe-deposit box.

Mrs. McGee died on January 18, 2005, and Willis

subseguently offered the will for probate. Letters
testamentary were issued to Willis in February 2005. 0On June
15, 2005, Jack filed a "complaint for contest of will." As

last amended, the complaint alleged (1) that the will was
"invalid because it was not executed as required by law"; (2)
that Mrs. McGee "lacked sufficient testamentary capacity"; (3)
that the will was the product of undue influence; and (4) that

the submission ¢f the will for probate perpetrated a fraud on
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the court. In the complaint Jack also scught the impositicon

of a constructive trust over the property of the estate.
Additionally, the complaint contained a conversion claim,

set forth, in pertinent part, as follows:

"17. Willis McGee has also wrongfully taken
and/or withheld a number of items from Mrs. McGee's
residence which belong to Jack McGee.

"18. The items belonging to Jack McGee, but
currently retained, controlled, destroyed, scld or

otherwise disposed of by Willis McGee include, but
[are] not limited to, the following:

"a. a 16 gauge shotgun;

"k, an automatic 22 caliber pistol;
"¢. An over/under shotgun;

"d. a 22 caliber rifle;

"e. a 20 gauge shctgun;

"f. a 410 gauge shotgun;

"g. two 3-barrel guns;

"h. his grandfathers’' guns;

"i, & marble top:;

. two antigue bedroom suites:
"k. two wing back antigue chairs;

"1l. & rocking chair; and

m. miscellaneous family items.
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"13. Despite his ownership of tThese items and

Jack's request for their return, Willis McGee has

refused and/or failed to return said items to Jack

McGee . "

The trial court entered a summary Jjudgment in favor of
Willis on all counts of the complaint except Lthe undue-
influence count, which was tried to a jury. However, at the
close of Jack's case, the trial court entered a judgment as a
matter of law ("JML"} 1in favor of Willls on that count, "with
leave for [Willis] to prove reasonable costs and fees pursuant
to & 43-8-196, Code of Alakbama (1975)." Jack's motion to
alter, amend, cr vacate that judgment was denied by coperaticn
of law, and he appealed (case no. 1091798}, Meanwhile, Willis
filed a "submission to prove costs and fees." The trial
court, however, denied Willis's request for payment of costs
and fees, and Willis also appealed (case no. 1100247).

Cn appeal, Jack contends that the trial court erred in
entering both the summary Jjudgment and the JML, while Willis
contends that the trial court erred in denvyving his reguest for
the payment of costs and fees. Because the merits of Willis's

appeal turn, in large part, on the merits of Jack's appeal, we

first address the issues presented in case no. 1091798,
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I1. Discussion -- Case No. 1091798

On appeal, Jack challenges the summary disposition by JML
of his undue-influence claim. He also challenges Lhe summary
judgment on his fraud and conversion c¢laims. He does not
challenge the summary disposition of the following two claims
eliminated by summary Judgment: (1} the alleged invalid
execution of the will and (2) Mrs., McGee's alleged lack of
testamentary capacity. In any event, "[t]he de novec 'standard
by which we review a ruling on a motion for a JML 1is
""materially indistinguishable from the standard by which we

review a summary judgment.'"™'" Glass v. Birmingham Scuthern

R.R., 8982 S5So. 2d 504, 506 (Ala. 2007) (guoting Bailevyv wv.

Faulkner, %40 So. 2d 247, 249 (Ala. 2006), guoting in turn

Flint Constr. Co. wv. Hall, 904 So. 2d 236, 24¢ (Ala. 2004})).

"We must decide whether there was substantial evidence, when
viewed 1in the 1light most faveorakle tco the plaintifi, tc

warrant a jury determination." Alakbama Power Co. v. Aldridge,

854 S5o0. 2d %54, bHel0 (Ala. 2002). We first address Jack's
contention that the trial court erred in entering the JML cn

his undue-influence claim.
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A. JML -- Undue Influence

Jack concedes, as he must, that in order "[t]o submit his
claim to a Jury"™ he had the burden of producing substantial
evidence of each element of undue influence. Jack's brief, at
24-25. Thcse elements are:

A that a confidential relationship existed
between a favored beneficiary and the testator; (2)
that the influence of or for the beneficiary was
dominant and controlling in that relationship; and
{3) that there was undue activity on the part of the
dominant party in procuring the execution of the
will. ™"

Furrow v. Helton, 13 So. 3d 350, 353-54 (Ala. 2008) (emphasis

added) (gquoting Clifton v. Clifton, 529 So. Z2d %80, 983 (Ala.

1988)). This Court has often defined a "favored beneficiary"”

as

"'[o]lne who, in the circumstances of the particular
case, has been favored over others having egual
claim to the testator's bounty. An  unnatural
discrimination, leading to a natural inference that
advantage has been taken by cone in position so to
do; and shown to have been busy in getting such will
executed.'"

Pirtle v. Tucker, 960 So. 2d 620, 629 (Ala. 2006) I(gucting

Cook v, Morton, 241 Ala. 188, 192, 1 So. 2d 890, 892 (19%41)).

Assuming, arguendo, that the proponent of a will 1is a
favored hkeneficiary, it still must be shown Lhat there was

"active interference in procuring the execution of the will."

8
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Clifton v, Clifton, 52% So. 2d at 984, "This activity must be

in procuring the execution of the will and more than activity

and interest referable Lo a compliance with or obedience to
the voluntary and untrammeled directions of the testat[rix]."

Johnson v. Howard, 279 Ala. 16, 21, 181 So. 2d 8bh, 80 (1565)

{emphasis added]) .
"'Undue activity in the procurement or execution of a
will may ... be proved by circumstantial evidence.'" Pirtle,

960 S¢. 2d at 631 (quoting Allen v. Sconvers, 669% Sc. 2d 113,

117 (Ala. 19%5)). However, "[a] court does 'not 1look at
individual facts or evidence in isclation 1in determining
whether tLhe evidence supports [this] element of undue
influence.'" 960 So. 2d at 632. "Evidence proving that there
was undue activity [on the part of the named beneficiary] in
procuring the execution of the will 1s cg¢zrucial to the
determination of the existence of undue influence." Wall v.
Hodges, 465 So. 2d 359, 363 (Ala. 1984) (emphasis added).

Circumstances evidencing undue activity in the
procurement or execution of a will are those where a
beneficiary

"'"was active 1n and about the execution and

preparation of gsaid will such as the initiation of

the proceedings for the preparation of the will, or

9
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participation 1in such preparation, emploving the
draftsman, selecting the wltnesses, excluding
persons from the testatrix at or about the time of
the execution of the will, c¢oncealing the making of
the will after 1t was made, and the like ...."""

Reed v. Shipp, 293 Ala., 632, 636, 308 So. 2d 705, 708 (1875)

{quoting appellants' brief, guoting in turn Lewis v. Martin,

210 Ala. 401, 413, 98 So. 635, 647 (1923)). There was
insufficient relevant evidence of such activity in this case.

The only evidence produced was that Mrs. McGee contacted
Williams, her long-time attorney and friend, 1in 1992 <tc
request a change in an existing will. The one substantive
change she reguested increased the amount Jack was to receive
from 525,000 to $100,000. Williams made the changes Mrs.
McGee requested on a draft copy of the former will and sent it
to her for her approval. That marked up draft is in the
record.

It is undisputed that Willis did not precipitate,
participate in, or attend any of the conversations between
Mrs. McGee and Williams. Neither was Willis present during
the actual execution of the will, as we have already stated.
He had nothing to do with selecting the witnesses to the will.
Indeed, there was no evidence indicating that Willis had any
foreknowledge of the will-making process. Moreover, LThere was

10
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no evidence indicating that Willis subseguently concealed the
will or the fact of its making. Thus, we need not consider
whether there was evidence of the first two elements cof the
undue-influence c¢laim, kecause Jack has failed to present any

evidence on the "crucial™ third element. See Wall v. Hodges,

465 So. 2d at 263 (even assuming sufficient evidence of the
first two elements, undue-influence claim should not have gone
to the Jjury 1n the absence o¢f evidence that the named
beneficiary "had anything tc do with the procurement of the
will or the [subsequent] re-execution of 1t"}.
Jack points out that the will was found in an unsealed
envelope in Mrs. McGee's safe-deposit box, Lo which Willis had

access, These facts do not aid Jack. Evidence indicating

that the testatrix had a post-execution discussion with a

named beneficiary and gave him the will with Instructions to
"ecut it away for safekeeping” does not constitute evidence of

undue activity in the execution of the will. Emith v. Smith,

482 So. 2d 11e6l, 1164 (Ala. 1985} (reversing a Jjudgment
entered on a jury verdict for the contestant and holding that
there was not "sufficient evidence of undue influence to allow
the court Lo ... submit the case tc the jury"). Because

Willis's only involvement was in the post-execution process of

11
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allegedly placing the will in Mrs. McGee's safe-deposit box,
the trial court did not err in entering a JML in favor of
Willis and that JML is affirmed.

B. Summary Judgment

Jack next challenges the summary judgment on his fraud
and conversion claims.
1. Fraud

In this Court, Jack explains his fraud theory as follows:

"There are ... reasons why a jury could decide
Willis offered to probate a will of dubious
authenticity. First, there is evidence that Mrs.
McGee said she would leave her estate Lo Jack and
Willis in equal portions.

"Second, there is evidence that Mrs. McGee and
those c¢close to her stated that she changed her
testamentary intentions. In 1996, Mrs. McGee told
her best friend that she had just done her will. At
approximately the gsame time, Willis admitted to his
then mother-in-law that Mrs. McGee wished to treat
both Jack and Willis fairly 1in her will, and that
any contrary intention 'was no longer the case.'
Willis alsc expressed 1immediate regret that he
shared that information.

"... Indeed, the evidence presented showed that
Willis knew the 1992 will was not the true last will
and testament of Mrs. McGee; he admitted as much to
his then-mother-in-law. Willis nevertheless coffered
the 1992 will to the probate court. As such, this
was a fraud on the probate court, which injured Jack
directly."

12
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Jack's brief, at 35-37 (footnote and citations to the record
omitted)}.

As we understand this theory, 1t 1s that, after Mrs.
McoGee executed her 1992 will, she changed her mind abkout the

disposition of her estate and executed yvet another will, which

Willis allegedly suppressed or destroved. Jack contends that

his theory presents a cognizabkle cause of action under Ala.
Code 1975, § 43-8-5, which provides:

"Whenever fraud has been perpetrated in
connection with any proceeding or in any statement
filed under this chapter or if fraud is used to
avold or circumvent the provisions or purposes of
this chapter, any perscon injured thereby may obtain
appropriate relief against the perpetrator of the
fraud or restitution from any person (other than a
bona fide purchaser} benefitting from the fraud,
whether 1innocent or not. Any proceeding must be
commenced within one year after the discovery of the
fraud or from the time when the fraud should have
been discovered, but no proceseding may be brought
agalinst one not a perpetrator of the fraud later
than five vyears after the time of the commissicn of
the fraud. This section has no bearing on remedies
relating to fraud practiced on a decedent during his
lifetime which affects the succession of his
estate.”

Jack ingsists that he "presented substantial evidence that
Willis violated" this section by suppressing or destroying a
will executed by Mrs. McGee after the 1992 will, Jack's

brief, at 34. We disagree.

13
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Court and the Court of Civil Appeals have

interpreted & 43-8-5 as a tolling wrovision, not as Jack

proposes,

as an 1independent scurce of fraud law. In that

connection, we recently said:

"In Christian [v. Murray, 915 So. 2d 23 (Ala.

2005%)], this Court indicated its agreement with a
prior decision of the Court of Civil Appeals,
holding:

"'"[Alppropriate relief for one injured by
the fraud contemplated by Ala. Code 1375,
& 43-8-5, would inc¢lude the tolling of the
time within which to file a will contest
when "the facts upon which a contest could
be based were misrepresented and concealed
by the fraudulent acts of the proponents”
of the will.'

"Christian, 9215 So. 2d at 27 (guoting Holway wv.
Wanschek, 690 So. 2d 429, 433 (Ala. Civ. App.

19597

[ In deciding whether conduct amounts to

fraud sufficient to toll the sgsix-month limitations
period for filing a will <contest, this Court
concluded that 'the Legislature 1ntended that the
fraud necessary to toll the time for filing a will
contest must be that kind of fraud that would allow
relief for "fraud on a court."' Christian, %15 So.
2d at 28."

Johngon v. Neal, 39 So. 3d 1040, 1044 (Ala. 2009} (emphasis

added) .

There are no timeliness 1ssues 1nvolved in this case,

and, thus, there is no need for the application of a tolling

provision.

14
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Substantively, the alleged statements of Mrs. MclGee --
echoed by Willis and others -- regarding Mrs. McGee's
dispcocsitional intentions do not constitute evidence of a
miggsing will, In essence, this argument is advanced to show

a revocation of the 1%92 will by a subsegquent will. However,

"'[i]t 1s noted in McBeth wv. McEBeth, [11 Ala. 596 (1847), ]

suonra [Weeks v. McBeth, 14 Ala. 474 (1848)], that testators

frequently make declarations touching their testamentary acts
"for tThe purpose of misleading, and of stifling the

importunity of relatives and friends.”™ ...'" Allan v, Allan,

353 So. 2d 1157, 1158 (Ala. 1977) (guoting Allen v. Scruggs,

190 Ala. 654, 673-74, 67 So. 301, 308 (1914)). In Allan,
Lawrence Allan offered his wife's will to prchate. Prcobhate
was contested by a son of the marriage con the ground that the
will "had been revoked by a subseguent will." 353 Sco. 2d at
1157, The contestant presented evidence indicating that
"his mother had told him several years before her
death that she had executed a new will in which she
left everything to him instead cf to his father.
A neighbor of the Allans alsc testified that, some
yvears bhefore her death, Mrs. Allan told her that she

had made a new will in which she left everything to
her son instead of to her husband."

15
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353 So. 2d at 1157-58. The trial court directed a verdict
against the contestant and this Court affirmed, holding:
"There 1ig no evidence in this case that the proponent of the

will destroved a subsequent will made by the testatrix."
Id. at 1159.

Allan 1s 1nstructive. Indeed, unlike thils case, Allan
invelved evidence indicating that witnesses had actually seen
the allegedly missing will. For example, the contestant in
Allan "testified that he saw an instrument with his mcther's
name c¢n it and the names of two other pecple,” and a neighbor
testified likewise. 353 So. 2d at 11%7-58. However, "[t]lhere
[was] no evidence whatever that the i1instrument which the
witnesses said they saw had been executed in the presence of
two witnesses, nor that such witnesses had executed the same
in the presence of the testatrix."” Id. at 11:58. Thus, the

contest did not warrant a jury's consideration. A fortiori,

the evidence is insufficient in this case, where no one claims
to have ever seen a post-1992 document purporting to be Mrs.

MoGee's will., For these reasons, Jack's fraud c¢laim is

'A directed wverdict has been renamed as a judgment as a
matter of law. See Rule 50, Ala. R. Civ. P.

16
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without merit, and, as to that <¢laim, the trial court's
summary Jjudgment is affirmed.

2. Conversion

Finally, Jack insists that he presented evidence of
conversion sufficient to withstand Willis's summary-Jjudgment
moticon. "The elements of conversion include a wrongful taking
of specific property and an assumption of ownership or
dominion over the separate and identifiable property of
another .... Further, the plaintiff must have a right to
immediate pocssession of such property and the taking must be

in defiance of that right." Young v. Norfolk Southern Rv.,

705 So. 2d 444, 446 (Ala. Civ. App. 1997}). In other words,

"to recover under the count of conversion, plaintiff must show

legal title in himgelf to the property at the time of the

conversion and his immediate right of possession.” State Farm

Mut. Auto. Ins. Co. v, Wagncn, 53 Ala. App. 712, 717, 304 So.

2d 216, 219 (1974) (emphasis added).
In his summary-judgment moticn addressed to the
conversion claim, Willis stated, in pertinent part:
"In his Amended Complaint, [Jack] alleges that
numerous 1tems of personal property located in Ms.

McGee's house at the time of her death had been
given to him by Ms. McGee prior to her death.

17
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n

O I

"[Jack's] claims of conversion and detinue are
without merit &as a matter of law, because the
subject matter of those c¢laims remained 1n Ms.
McoGee's possession at the time of her death.
Therefore, no delivery occurred as regquired to
establish a valid gift, and the property at lssue 1s
the property of Ms. McGee's Estate.”

{(Emphasis added.) Willis then c¢cited authority for the
proposition that when allegedly gifted property is found in
the possession of the testator at the time of the testator's
death, 1t 1s regarded as "part of the decedent's estate as a
matter of law."

Jack responded to the motion with his own affidavit, in
which he stated, in pertinent partbt:

"Tn addition, there were several items 1in her house

that she had given me that I was keeping there until

the remodeling on my house was done, including two

chairs, a table and marble top and several pictures.

There were also guns of mine that I had received
from my grandfather in the hcuse when she died.

"l11l. At the time that mother died, I had several
items of personal property that belonged to me that
were located in mother's house. Some ¢f these items
were given to me by mother, some were given Lo me by
others, and some were items that I had purchased
myself, I ftook actual possession of all ¢of these
items before leaving them in mother's house
including the things that mother gave me and the
gunsg I received from my grandfather. After I took
actual possession of these things, I asked mother 1f
I c¢could store them in her house while I wasg
remodeling cur house, which she said I could.

18
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"12. After mother died, I tried to go into
mother's house to see what was there and retrieve
certain property that was mine. However, when I
tried to get in her house, I could not because
Willis had changed allthe locks. I asked Willis 1 f
I could have a key to the house so that I could go
into our mother's house and see what was there and
retrieve what was mine. Willis told me that he
would not allow me to go into the house nor would he
return any of my possessions."

(Emphasis added.)

According to Jack, he "offered evidence that there were
three <classes of items that Willis converted," namely, (1)
"his own property that he was storing at Mrs. McGee's

residence at the time of her death"; (2) property "that Jack

had been given by persons other than Mrs. McGee"; and (3)
"items he was given by Mrs. McGee." Jack's brief, at 32-33
(emphasis added). He points out -- correctly, we note -- that

Willis's summary-judgment motion <challenged the conversion

claim only as to the third class of property.

"'The [summary-judgment] movant has the initial
burden of making a prima facie showing that there 1is
no genuine 1issue of material fact; 1f the movant

makes that showing, the burden then shifts to the
nonmovant to present substantial evidence of each
element of the claim <challenged Dby the movant.'
Harper v. Winston County, 892 So. 2d 346, 349 (Ala.

2004) (emphasis added) . However, 1 f the movant does
not satisfy his initial burden, '"then he 1s not
entitled to judgment. No defense to an insufficient
showing 1s required.' Ray wv. Midfield Park, Inc.,

19



