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C h r i s t o p h e r Myers a p p e a l s f r o m a judgment d i s m i s s i n g h i s 

c o m p l a i n t a g a i n s t J e f f e r y K e i t h H a r r i s and P r o g r e s s i v e 
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obey a d i s c o v e r y o r d e r , and h i s f a i l u r e t o a p p e a r a t a 

h e a r i n g . We a f f i r m t h a t p a r t o f t h e judgment d i s m i s s i n g t h e 

c o m p l a i n t a g a i n s t P r o g r e s s i v e , b u t we r e v e r s e t h a t p a r t o f t h e 

judgment d i s m i s s i n g t h e c o m p l a i n t a g a i n s t H a r r i s . 

On June 16, 2008, Myers s u e d H a r r i s a n d P r o g r e s s i v e , 

a l l e g i n g t h a t H a r r i s h a d n e g l i g e n t l y c a u s e d a m o t o r - v e h i c l e 

c o l l i s i o n t h a t r e s u l t e d i n p e r s o n a l i n j u r i e s t o M y e r s and t h a t 

P r o g r e s s i v e , M y e r s ' s u n d e r i n s u r e d - m o t o r i s t i n s u r a n c e c a r r i e r , 

was p o t e n t i a l l y l i a b l e t o h i m f o r b e n e f i t s u n d e r M y e r s ' s 

i n s u r a n c e p o l i c y . A l o n g w i t h t h e c o m p l a i n t , M y e r s s e r v e d 

H a r r i s and P r o g r e s s i v e w i t h i n t e r r o g a t o r i e s . On J u l y 17, 

2008, P r o g r e s s i v e a n s w e r e d t h e c o m p l a i n t a n d s e r v e d M y e r s w i t h 

i n t e r r o g a t o r i e s and r e q u e s t s f o r p r o d u c t i o n . On J u l y 3 1 , 

2008, H a r r i s d i d t h e same. On A u g u s t 7, 2008, P r o g r e s s i v e 

a n s w e r e d M y e r s ' s i n t e r r o g a t o r i e s . On A u g u s t 22, 2008, 

P r o g r e s s i v e ' s c o u n s e l , h a v i n g r e c e i v e d f r o m Myers no r e s p o n s e 

t o i t s d i s c o v e r y r e q u e s t s , w r o t e a l e t t e r t o M y e r s ' s c o u n s e l 

r e q u e s t i n g a r e s p o n s e w i t h i n 1 4 d a y s . Myers d i d n o t r e s p o n d 

t o t h e l e t t e r , and, on September 5, 2008, P r o g r e s s i v e f i l e d a 

R u l e 3 7 , A l a . R. C i v . P., m o t i o n t o c o m p e l Myers t o r e s p o n d t o 

i t s d i s c o v e r y r e q u e s t s . 
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Myers f i l e d n o t h i n g i n o p p o s i t i o n t o t h a t m o t i o n . The 

t r i a l c o u r t g r a n t e d t h e m o t i o n on September 10, 2008, o r d e r i n g 

M yers t o r e s p o n d t o P r o g r e s s i v e ' s i n t e r r o g a t o r i e s and r e q u e s t s 

f o r p r o d u c t i o n w i t h i n 10 d a y s . Myers f a i l e d t o obey t h e t r i a l 

c o u r t ' s September 10, 2008, o r d e r , and, on September 25, 2008, 

P r o g r e s s i v e moved t o d i s m i s s M y e r s ' s c o m p l a i n t . Myers f i l e d 

no r e s p o n s e t o t h e m o t i o n . On September 29, 2008, t h e t r i a l 

c o u r t e n t e r e d an o r d e r s t a t i n g t h a t i t w o u l d c o n s i d e r 

P r o g r e s s i v e ' s m o t i o n as one f o r s a n c t i o n s , and i t s e t t h e 

m a t t e r f o r a h e a r i n g on December 18, 2008. N e i t h e r Myers n o r 

h i s c o u n s e l a p p e a r e d a t t h e h e a r i n g . 

On December 22, 2008, t h e t r i a l c o u r t d i s m i s s e d M y e r s ' s 

c o m p l a i n t f o r h i s f a i l u r e t o a p p e a r and p r o s e c u t e h i s a c t i o n . 

The same day, Myers f i l e d a R u l e 5 9 ( e ) , A l a . R. C i v . P., 

m o t i o n , a s s e r t i n g t h a t he h a d n o t a p p e a r e d a t t h e December 18, 

2008, h e a r i n g b e c a u s e " f o r some r e a s o n t h e d a t e d i d n o t g e t 

s c h e d u l e d on h i s c a l e n d a r " ; t h a t he h a d n o t e n g a g e d i n 

w i l l f u l , i n t e n t i o n a l , o r c o n t u m a c i o u s c o n d u c t b u t t h a t " [ i ] t 

s i m p l y t o o k ... a l o n g t i m e t o g a t h e r a l l t h e i n f o r m a t i o n " 

s o u g h t b y P r o g r e s s i v e ' s d i s c o v e r y r e q u e s t s ; t h a t he w o u l d be 

g r e a t l y p r e j u d i c e d b y t h e d i s m i s s a l o f h i s c l a i m s a g a i n s t 
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H a r r i s b e c a u s e t h e s t a t u t o r y l i m i t a t i o n s p e r i o d f o r f i l i n g h i s 

c o m p l a i n t h a d e x p i r e d ; and t h a t t h e t r i a l c o u r t s h o u l d n o t 

have d i s m i s s e d h i s c l a i m a g a i n s t H a r r i s b e c a u s e o n l y 

P r o g r e s s i v e h a d moved t o c o m p e l d i s c o v e r y and t o d i s m i s s h i s 

c o m p l a i n t . 1 

On December 24, 2008, M y e r s s e r v e d r e s p o n s e s t o t h e 

d i s c o v e r y r e q u e s t s b y b o t h P r o g r e s s i v e and H a r r i s , and t h e 

t r i a l c o u r t s e t M y e r s ' s p o s t j u d g m e n t m o t i o n f o r a h e a r i n g on 

F e b r u a r y 3, 2009. F o l l o w i n g t h a t h e a r i n g , t h e t r i a l c o u r t 

d e n i e d M y e r s ' s p o s t j u d g m e n t m o t i o n on F e b r u a r y 1 1 , 2009. 

Myers t i m e l y a p p e a l e d t o t h e A l a b a m a Supreme C o u r t , w h i c h 

t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , 

A l a . Code 1975. 

S t a n d a r d o f R e v i e w 

R u l e 4 1 ( b ) , A l a . R. C i v . P., g o v e r n s t h e d i s m i s s a l o f 

a c t i o n s . T h a t r u l e p r o v i d e s , i n p e r t i n e n t p a r t : 

" F o r f a i l u r e o f t h e p l a i n t i f f t o p r o s e c u t e o r t o 
c o m p l y w i t h t h e s e r u l e s o r any o r d e r o f c o u r t , a 
d e f e n d a n t may move f o r d i s m i s s a l o f an a c t i o n o r o f 
any c l a i m a g a i n s t t h e d e f e n d a n t . U n l e s s t h e c o u r t 

1 I n h i s a p p e l l a t e b r i e f , H a r r i s s t a t e s t h a t , a t t h e 
December 18, 2008, h e a r i n g , he o r a l l y j o i n e d P r o g r e s s i v e ' s 
m o t i o n t o d i s m i s s . The r e c o r d , h owever, i s s i l e n t w i t h 
r e s p e c t t o what o c c u r r e d a t t h e h e a r i n g . 
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i n i t s o r d e r f o r d i s m i s s a l o t h e r w i s e s p e c i f i e s , a 
d i s m i s s a l u n d e r t h i s s u b d i v i s i o n ... o p e r a t e s as an 
a d j u d i c a t i o n upon t h e m e r i t s . " 

I n R i d d l e s p r i g g e r v. E r v i n , 519 So. 2d 486, 487 ( A l a . 1 9 8 7 ) , 

t h e Alabama Supreme C o u r t s t a t e d : 

" R u l e 41(b) has been c o n s t r u e d t o mean t h a t a t r i a l 
c o u r t has t h e i n h e r e n t power t o d i s m i s s a c a u s e f o r 
want o f p r o s e c u t i o n o r f o r f a i l u r e t o c o m p l y w i t h 
c o u r t r u l e s o r o r d e r s . ... Such a d i s m i s s a l i s 
g e n e r a l l y c o n s i d e r e d t o be w i t h i n t h e sound 
d i s c r e t i o n o f t h e t r i a l c o u r t and w i l l be r e v e r s e d 
on a p p e a l o n l y f o r an abuse o f t h a t d i s c r e t i o n . " 

I n I v e r s o n v. X p e r t Tune, I n c . , 553 So. 2d 82, 87 ( A l a . 

1 9 8 9 ) , t h e supreme c o u r t d i s c u s s e d t h e s t a n d a r d o f r e v i e w 

a p p l i c a b l e t o a d i s m i s s a l u n d e r R u l e 37, A l a . R. C i v . P., f o r 

f a i l u r e t o c o m p l y w i t h d i s c o v e r y r u l e s : 

"The t r i a l c o u r t i s v e s t e d w i t h b r o a d and 
c o n s i d e r a b l e d i s c r e t i o n i n c o n t r o l l i n g t h e d i s c o v e r y 
p r o c e s s and i n m a k i n g r u l i n g s on a l l m a t t e r s 
p e r t a i n i n g t o d i s c o v e r y , i n c l u d i n g t h e a u t h o r i t y t o 
make s u c h r u l i n g s as a r e n e c e s s a r y t o p r o t e c t t h e 
i n t e g r i t y o f t h e d i s c o v e r y p r o c e s s . F u r t h e r m o r e , 
d e e p l y r o o t e d i n t h e common l a w i s t h e c o u r t ' s power 
t o manage i t s a f f a i r s i n o r d e r t o a c h i e v e t h e 
o r d e r l y and e x p e d i t i o u s d i s p o s i t i o n o f c a s e s , 
i n c l u d i n g t h e a u t h o r i t y t o impose r e a s o n a b l e and 
a p p r o p r i a t e s a n c t i o n s f o r f a i l u r e t o c o m p l y w i t h 
d i s c o v e r y . 

"The c h o i c e o f d i s c o v e r y s a n c t i o n s i s w i t h i n t h e 
t r i a l c o u r t ' s d i s c r e t i o n a nd w i l l n o t be d i s t u r b e d 
on a p p e a l a b s e n t g r o s s abuse o f d i s c r e t i o n , a nd t h e n 
o n l y upon a s h o w i n g t h a t s u c h abuse o f d i s c r e t i o n 
r e s u l t e d i n s u b s t a n t i a l harm t o a p p e l l a n t . 
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"We r e c o g n i z e t h a t t h e s a n c t i o n o f d i s m i s s a l i s 
t h e most s e v e r e s a n c t i o n t h a t a c o u r t may a p p l y . 
J u d i c i a l d i s c r e t i o n must be c a r e f u l l y e x e r c i s e d t o 
a s s u r e t h a t t h e s i t u a t i o n w a r r a n t s t h e i m p o s i t i o n o f 
s u c h a s a n c t i o n . D i s m i s s a l o r d e r s must be c a r e f u l l y 
s c r u t i n i z e d , and t h e p l a i n t i f f ' s c o n d u c t must 
mandate d i s m i s s a l . We have h e l d t h a t ' w i l l f u l n e s s ' 
on t h e p a r t o f t h e n o n c o m p l y i n g p a r t y i s a k e y 
f a c t o r s u p p o r t i n g a d i s m i s s a l . I f one p a r t y has 
a c t e d w i t h w i l l f u l and d e l i b e r a t e d i s r e g a r d o f 
r e a s o n a b l e and n e c e s s a r y r e q u e s t s f o r t h e e f f i c i e n t 
a d m i n i s t r a t i o n o f j u s t i c e , t h e a p p l i c a t i o n o f e v e n 
so s t r i n g e n t a s a n c t i o n as d i s m i s s a l i s f u l l y 
j u s t i f i e d and s h o u l d n o t be d i s t u r b e d . " 

( C i t a t i o n s o m i t t e d . ) 

On a p p e a l , M y e r s c o n t e n d s t h a t t h e t r i a l c o u r t e x c e e d e d 

t h e l i m i t s o f i t s d i s c r e t i o n by d i s m i s s i n g h i s c o m p l a i n t 

b e c a u s e , he s a y s , h i s c o n d u c t was m e r e l y n e g l i g e n t and n o t 

w i l l f u l . He a l s o c o n t e n d s t h a t , a s s u m i n g t h e d i s m i s s a l was 

w a r r a n t e d a t a l l , i t was a u t h o r i z e d o n l y as t o t h e c l a i m 

a g a i n s t P r o g r e s s i v e and n o t as t o t h e c l a i m s a g a i n s t H a r r i s , 

b e c a u s e H a r r i s h a d n e i t h e r moved t o c o m p e l h i m t o r e s p o n d t o 

d i s c o v e r y r e q u e s t s n o r s o u g h t s a n c t i o n s a g a i n s t h i m . 

D i s m i s s a l o f t h e C l a i m A g a i n s t P r o g r e s s i v e 

R u l e 3 7 ( d ) , A l a . R. C i v . P., p r o v i d e s t h e method f o r 

d e a l i n g w i t h a p a r t y ' s f a i l u r e t o c o m p l y w i t h d i s c o v e r y . T h a t 

r u l e s t a t e s , i n p e r t i n e n t p a r t : 
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" I f a p a r t y ... f a i l s ... (2) t o s e r v e a n s w e r s o r 
o b j e c t i o n s t o i n t e r r o g a t o r i e s s u b m i t t e d u n d e r R u l e 
33, a f t e r p r o p e r s e r v i c e o f t h e i n t e r r o g a t o r i e s , o r 
(3) t o s e r v e a w r i t t e n r e s p o n s e t o a r e q u e s t f o r 
p r o d u c t i o n o r i n s p e c t i o n s u b m i t t e d u n d e r R u l e 34, 
a f t e r p r o p e r s e r v i c e o f t h e r e q u e s t , t h e c o u r t i n 
w h i c h t h e a c t i o n i s p e n d i n g on m o t i o n may make s u c h 
o r d e r s i n r e g a r d t o t h e f a i l u r e as a r e j u s t , and 
among o t h e r s i t may t a k e any a c t i o n a u t h o r i z e d u n d e r 
p a r a g r a p h s ( A ) , ( B ) , and (C) o f s u b d i v i s i o n ( b ) ( 2 ) 
o f t h i s r u l e . " 

R u l e 3 7 ( b ) ( 2 ) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t , i f a p a r t y 

f a i l s t o o b e y a d i s c o v e r y o r d e r , t h e c o u r t "may make s u c h 

o r d e r s i n r e g a r d t o t h e f a i l u r e as a r e j u s t , " i n c l u d i n g " ( C ) 

[ a ] n o r d e r ... d i s m i s s i n g t h e a c t i o n o r p r o c e e d i n g o r any p a r t 

t h e r e o f . " 

We r e j e c t M y e r s ' s argument t h a t h i s f a i l u r e t o r e s p o n d t o 

P r o g r e s s i v e ' s d i s c o v e r y r e q u e s t s , h i s f a i l u r e t o obey a c o u r t 

o r d e r d i r e c t i n g h i m t o p r o v i d e d i s c o v e r y r e s p o n s e s w i t h i n 10 

d a y s , and h i s f a i l u r e t o a p p e a r a t a h e a r i n g c o n c e r n i n g 

s a n c t i o n s f o r h i s d i s o b e d i e n c e t o t h e c o u r t o r d e r c o n s t i t u t e d 

mere n e g l i g e n c e , as o p p o s e d t o w i l l f u l n e s s . I n two c a s e s 

s i m i l a r t o t h e p r e s e n t one, T r i - S h e l t e r s , I n c . v. A.G. G a s t o n  

C o n s t r u c t i o n Co., 622 So. 2d 329 ( A l a . 1 9 9 3 ) , and N a p i e r v.  

M c D o u g a l , 601 So. 2d 446 ( A l a . 1 9 9 2 ) , o u r supreme c o u r t had no 

t r o u b l e f i n d i n g t h a t t h e p l a i n t i f f s ' c o n d u c t was w i l l f u l and 
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j u s t i f i e d t h e i m p o s i t i o n o f a d e f a u l t j u d g m e n t o r a d i s m i s s a l . 

I n T r i - S h e l t e r s , t h e c o u r t o b s e r v e d " t h a t i t does n o t r e q u i r e 

c o n s i d e r a b l e s o p h i s t i c a t i o n t o u n d e r s t a n d t h a t t h e t r i a l 

c o u r t ' s o r d e r t o r e s p o n d was n o t m e r e l y a s p i r a t i o n a l . " 622 

So. 2d a t 330. We h o l d t h a t t h e t r i a l c o u r t was w e l l w i t h i n 

i t s d i s c r e t i o n i n d i s m i s s i n g M y e r s ' s c o m p l a i n t as t o 

P r o g r e s s i v e . 

D i s m i s s a l o f t h e C l a i m s A g a i n s t H a r r i s 

A labama a p p e l l a t e c o u r t s have n o t c o n s i d e r e d t h e i s s u e 

p r e s e n t e d by M y e r s ' s s e c o n d argument -- t h a t a t r i a l c o u r t may 

n o t d i s m i s s a p l a i n t i f f ' s c l a i m s a g a i n s t a c o d e f e n d a n t who has 

n o t moved t o c o m p e l w r i t t e n d i s c o v e r y r e s p o n s e s o r s o u g h t 

s a n c t i o n s a g a i n s t t h e p l a i n t i f f f o r v i o l a t i n g a d i s c o v e r y 

o r d e r . A 3 0 - y e a r - o l d d e c i s i o n b y t h e Supreme C o u r t o f Rhode 

I s l a n d n o t e d t h a t 

" t h o s e s t a t e c o u r t s w h i c h have c o n s i d e r e d t h e 
q u e s t i o n have h e l d t h a t a d i s m i s s a l o f a p l a i n t i f f ' s 
c l a i m a g a i n s t d e f e n d a n t s w i t h r e s p e c t t o whom 
p l a i n t i f f i s n o t i n b r e a c h o f o b l i g a t i o n o r as t o 
d e f e n d a n t s who have n o t s o u g h t s u c h r e l i e f i s 
i m p r o p e r and u n a u t h o r i z e d . " 

H a r r i g a n v. Mason & W i n o g r a d , I n c . , 121 R . I . 209, 214, 397 

A.2d 514, 517 ( 1 9 7 9 ) . The c a s e s c i t e d b y t h e Rhode I s l a n d 

c o u r t f o r t h e p r o p o s i t i o n s t a t e d a r e o f q u e s t i o n a b l e v a l i d i t y 

8 



2080497 

b e c a u s e , among o t h e r t h i n g s , many o f t h e d e c i s i o n s p r e c e d e t h e 

a d o p t i o n o f r u l e s p a t t e r n e d on t h e F e d e r a l R u l e s o f C i v i l 

P r o c e d u r e . 

" I n v i e w o f t h e f a c t t h a t t h e A l a b a m a R u l e s o f 
C i v i l P r o c e d u r e a r e p a t t e r n e d a f t e r , and a r e 
s t r i k i n g l y s i m i l a r t o , t h e F e d e r a l R u l e s o f C i v i l 
P r o c e d u r e , ' a p r e s u m p t i o n a r i s e s t h a t c a s e s 
c o n s t r u i n g t h e F e d e r a l R u l e s a r e a u t h o r i t y f o r 
c o n s t r u c t i o n o f t h e A l a b a m a R u l e s . ' " 

Ex p a r t e M o r r i s , 530 So. 2d 785, 787 ( A l a . 1988) ( q u o t i n g 

A s s u r e d I n v e s t o r s L i f e I n s . Co. v. N a t i o n a l U n i o n A s s o c s . , 

I n c . , 362 So. 2d 228, 231 ( A l a . 1 9 7 8 ) , o v e r r u l e d on o t h e r 

g r o u n d s , Ex p a r t e N o r f o l k S. Ry. Co., 897 So. 2d 290 ( A l a . 

2 0 0 4 ) ) . 

Among t h e more r e c e n t d e c i s i o n s o f o u r s i s t e r s t a t e s 

whose d i s c o v e r y r u l e s a r e p a t t e r n e d on t h e f e d e r a l r u l e s , we 

have f o u n d v e r y few c a s e s t h a t have c o n s i d e r e d t h e p r e c i s e 

i s s u e p r e s e n t e d by t h i s a p p e a l . We w i l l f o c u s on two 

r e p r e s e n t a t i v e s t a t e - c o u r t d e c i s i o n s S i n g l e t o n v. E a s t e r n 

C a r r i e r s , I n c . , 192 Ga. App. 227, 384 S.E.2d 202 ( 1 9 8 9 ) , and 

H o s s a i n k h a i l v. G e b r e h i w o t , 143 Md. App. 716, 795 A.2d 816 

( 2 0 0 2 ) . 

I n S i n g l e t o n , t h e p l a i n t i f f was i n j u r e d when h i s v e h i c l e 

was s t r u c k b y a t r a c t o r - t r a i l e r t r u c k owned b y E a s t e r n 
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C a r r i e r s , I n c . , d r i v e n b y C a n t r e l l , a nd i n s u r e d b y U n i t e d 

S t a t e s F i r e I n s u r a n c e Company. The p l a i n t i f f s u e d t h e owner, 

t h e d r i v e r , a nd t h e i n s u r e r . The owner s e r v e d t h e p l a i n t i f f 

w i t h w r i t t e n d i s c o v e r y r e q u e s t s , and, when t h e p l a i n t i f f 

f a i l e d t o r e s p o n d , t h e owner f i l e d a m o t i o n t o c o m p e l . When 

t h e p l a i n t i f f f a i l e d t o r e s p o n d t o t h a t m o t i o n , t h e owner 

moved f o r s a n c t i o n s . The t r i a l c o u r t d i s m i s s e d t h e 

p l a i n t i f f ' s c o m p l a i n t as t o a l l t h r e e d e f e n d a n t s , e v e n t h o u g h 

two o f them, t h e d r i v e r and t h e i n s u r e r , h a d made no d i s c o v e r y 

r e q u e s t s o f t h e p l a i n t i f f . The G e o r g i a C o u r t o f A p p e a l s 

r e v e r s e d t h e d i s m i s s a l as t o t h e d r i v e r a n d t h e i n s u r e r , 

h o l d i n g t h a t , 

" ' [ t ] h e r e i s no a u t h o r i t y f o r a c o - d e f e n d a n t t o 
become t h e b e n e f i c i a r y o f a d i s m i s s a l u n d e r [§ 9-11¬
37, Ga. Code Ann., w h i c h i s s u b s t a n t i a l l y i d e n t i c a l 
t o R u l e 3 7 ( d ) , A l a . R. C i v . P.,] m e r e l y b e c a u s e o f 
a f a i l u r e by t h e p l a i n t i f f t o c o m p l y w i t h t h e o t h e r 
c o - d e f e n d a n t ' s d i s c o v e r y a c t i o n s . ' J o h n s o n v. 
M a r t i n , 137 Ga. App. 312, 314, 223 S.E. 2d 465 
( 1 9 7 6 ) . S i n c e t h e r e q u e s t e d d i s c o v e r y was s o u g h t 
o n l y by [ t h e o w n e r ] , we a r e c o n s t r a i n e d t o h o l d t h a t 
t h e t r i a l c o u r t e r r e d i n o r d e r i n g d i s m i s s a l as t o 
t h e o t h e r two d e f e n d a n t s , [ t h e d r i v e r and t h e 
i n s u r e r ] . " 

S i n g l e t o n , 192 Ga. App. a t 228, 384 S.E.2d a t 202. 

Commenting on t h e d e c i s i o n i n S i n g l e t o n , t h e G e o r g i a 

Supreme C o u r t s t a t e d : 
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"The r u l e s e t f o r t h i n S i n g l e t o n i s sound 
i n s o f a r as i t p e r t a i n s t o w r i t t e n d i s c o v e r y . Where 
a p a r t y f a i l s t o r e s p o n d t o w r i t t e n d i s c o v e r y , a 
n o n - r e q u e s t i n g p a r t y s h o u l d n o t be p e r m i t t e d t o t a k e 
a d v a n t a g e o f t h e p a r t y ' s f a i l u r e t o r e s p o n d . Why? 
B e c a u s e t h e n o n - r e q u e s t i n g p a r t y c a n n o t be s a i d t o 
have been p r e j u d i c e d by t h e p a r t y ' s f a i l u r e t o 
r e s p o n d . However, t h a t r a t i o n a l e does n o t h o l d t r u e 
f o r d e p o s i t i o n d i s c o v e r y . " 

S o u t h G e o r g i a Med. C t r . v. W a s h i n g t o n , 269 Ga. 366, 367, 497 

S.E.2d 793, 795 ( 1 9 9 8 ) . A l t h o u g h we q u e s t i o n t h e r a t i o n a l e o f 

S i n g l e t o n , we need n o t d e c i d e w h e t h e r i t i s c o r r e c t b e c a u s e 

S i n g l e t o n i s d i s t i n g u i s h a b l e on t h e b a s i s t h a t H a r r i s , t h e c o -

d e f e n d a n t h e r e , was n o t a " n o n r e q u e s t i n g p a r t y , " as t h e d r i v e r 

and t h e i n s u r e r i n S i n g l e t o n w ere, b u t was a " r e q u e s t i n g 

p a r t y . " H a r r i s p r o p o u n d e d i n t e r r o g a t o r i e s and r e q u e s t s f o r 

p r o d u c t i o n t o M y e r s , j u s t as P r o g r e s s i v e d i d . 

I n H o s s a i n k h a i l v. G e b r e h i w o t , s u p r a , t h e p l a i n t i f f s u e d 

t h r e e d e f e n d a n t s whose n e g l i g e n c e , he a l l e g e d , h a d c a u s e d h i m 

t o be i n j u r e d i n a m o t o r - v e h i c l e a c c i d e n t . A l l t h r e e 

d e f e n d a n t s p r o p o u n d e d i n t e r r o g a t o r i e s and r e q u e s t s f o r 

p r o d u c t i o n t o t h e p l a i n t i f f . The p l a i n t i f f d i d n o t r e s p o n d t o 

any o f t h e d i s c o v e r y r e q u e s t s , b u t o n l y two o f t h e d e f e n d a n t s 

f i l e d m o t i o n s t o c o m p e l and m o t i o n s t o d i s m i s s . The t r i a l 

c o u r t d i s m i s s e d t h e c o m p l a i n t as t o a l l t h r e e d e f e n d a n t s . The 
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p l a i n t i f f a p p e a l e d , m a k i n g t h e same argument t h a t M y e r s makes 

h e r e -- t h a t t h e t r i a l c o u r t s h o u l d n o t have d i s m i s s e d t h e 

c a s e w i t h r e s p e c t t o a d e f e n d a n t who h a d n e i t h e r moved t o 

c o m p e l n o r moved t o d i s m i s s . The C o u r t o f S p e c i a l A p p e a l s o f 

M a r y l a n d r e j e c t e d t h a t argument b a s e d on M a r y l a n d R u l e 2-

4 3 3 ( b ) , w h i c h , t h e c o u r t e x p l a i n e d , c o r r e l a t e s t o F e d e r a l R u l e 

37(b) w i t h t h e " n o t a b l e d i f f e r e n c e ... t h a t , u n d e r F e d e r a l 

R u l e 3 7 ( b ) , a c o u r t may a w a r d s a n c t i o n s f o r f a i l u r e t o obey an 

o r d e r c o m p e l l i n g d i s c o v e r y i n t h e a b s e n c e o f a m o t i o n , " 143 

Md. App. a t 730 n.7, 795 A.2d a t 824 n.7. The c o u r t s t a t e d : 

" I f one p a r t y i s a d i s c o v e r i n g and m o v i n g p a r t y 
... , and t h e o t h e r p a r t i e s a r e d i s c o v e r i n g b u t n o t 
m o v i n g p a r t i e s , a c o u r t has t h e a u t h o r i t y t o impose 
s a n c t i o n s a g a i n s t t h e o f f e n d i n g p a r t y w i t h r e s p e c t 
t o i t s c l a i m s a g a i n s t t h e d i s c o v e r i n g b u t n o t m o v i n g 
p a r t i e s , b a s e d on t h e c o n d u c t o f t h e o f f e n d i n g 
p a r t y , t h e n e e d f o r e f f e c t i v e r e l i e f t o t h e 
d i s c o v e r i n g and m o v i n g p a r t y , and i n a d d i t i o n , t h e 
f a i l u r e t o obey an o r d e r o f t h e c o u r t . " 

143 Md. App. a t 732, 795 A.2d a t 825. A p p l y i n g t h e h o l d i n g o f 

t h e M a r y l a n d c o u r t i n H o s s a i n k h a i l t o t h e f a c t s o f t h i s c a s e 

w o u l d r e s u l t i n a d e t e r m i n a t i o n t h a t t h e t r i a l c o u r t was 

a u t h o r i z e d t o d i s m i s s M y e r s ' s c l a i m s a g a i n s t b o t h P r o g r e s s i v e , 

w h i c h was a d i s c o v e r i n g and m o v i n g p a r t y , and H a r r i s , who was 

a d i s c o v e r i n g p a r t y . 
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The same r e s u l t w o u l d o b t a i n u n d e r F e d e r a l R u l e 37, b u t 

f o r a d i f f e r e n t r e a s o n . See Payne v. E x x o n C o r p . , 121 F.3d 

503, 509 ( 9 t h C i r . 1 9 9 7 ) . I n P a y n e , a g r o u p o f p l a i n t i f f s 

s u e d E x x o n and VECO, I n c . , s e e k i n g damages f o r p e r s o n a l 

i n j u r i e s s u s t a i n e d w h i l e c o n d u c t i n g c l e a n u p o f t h e Exxon 

V a l d e z o i l s p i l l t h a t o c c u r r e d o f f t h e c o a s t o f A l a s k a i n 

1989. The p l a i n t i f f s f a i l e d i n i t i a l l y t o c o m p l y w i t h one 

d i s c o v e r y r e q u e s t s e r v e d by VECO and f a i l e d r e p e a t e d l y t o 

c o m p l y w i t h s e v e r a l d i s c o v e r y r e q u e s t s s e r v e d by E x x o n . A f t e r 

t h e p l a i n t i f f s f a i l e d t o answer E x x o n ' s i n t e r r o g a t o r i e s , E x x o n 

moved t o c o m p e l , t h e d i s t r i c t c o u r t g r a n t e d t h a t m o t i o n , and 

t h e p l a i n t i f f s f a i l e d t o c o m p l y . E x x o n t h e n moved t o d i s m i s s 

t h e c o m p l a i n t ; VECO j o i n e d i n t h a t m o t i o n , d e s p i t e t h e f a c t 

t h a t t h e p l a i n t i f f s had no unmet d i s c o v e r y o b l i g a t i o n t o VECO. 

The d i s t r i c t c o u r t d i s m i s s e d t h e a c t i o n as t o b o t h d e f e n d a n t s . 

On a p p e a l t o t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e N i n t h 

C i r c u i t , t h e p l a i n t i f f s a r g u e d t h a t d i s m i s s a l o f t h e c l a i m s 

a g a i n s t VECO was i m p r o p e r b e c a u s e t h e d i s c o v e r y r e q u e s t s t h a t 

f o r m e d t h e b a s i s o f t h e d i s m i s s a l m o t i o n h a d been s e r v e d b y 

E x x o n , n o t VECO, and t h e p l a i n t i f f s were n o t i n d e f a u l t w i t h 

r e s p e c t t o any d i s c o v e r y o b l i g a t i o n owed t o VECO. The N i n t h 
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C i r c u i t C o u r t o f A p p e a l s r e j e c t e d t h e p l a i n t i f f s ' a r gument, 

n o t i n g t h a t t h e p l a i n t i f f s ' c l a i m s h a d be e n d i s m i s s e d f o r 

f a i l u r e t o obey a c o u r t o r d e r . The c o u r t e x p l a i n e d t h a t , 

a l t h o u g h o n l y a d i s c o v e r i n g p a r t y has s t a n d i n g t o f i l e a 

m o t i o n t o c o m p e l a n s w e r s t o i n t e r r o g a t o r i e s and r e s p o n s e s t o 

r e q u e s t s f o r p r o d u c t i o n u n d e r R u l e 3 7 ( a ) ( 2 ) ( B ) , F e d . R. C i v . 

P., " [ t ] h e s a n c t i o n s p r o v i s i o n s o f R u l e 3 7 ( b ) ( 2 ) [ , F e d . R. 

C i v . P.,] c o n t a i n no s u c h s t a n d i n g l i m i t a t i o n . " 121 F.3d a t 

510. 

The N i n t h C i r c u i t C o u r t o f A p p e a l s q u o t e d R u l e 3 7 ( b ) ( 2 ) , 

F e d . R. C i v . P., w h i c h i s i d e n t i c a l t o R u l e 3 7 ( b ) ( 2 ) , A l a . R. 

C i v . P., and w h i c h s t a t e s , i n p e r t i n e n t p a r t : 

" ' I f a p a r t y ... f a i l s t o obey an o r d e r t o 
p r o v i d e o r p e r m i t d i s c o v e r y ... t h e c o u r t i n w h i c h 
t h e a c t i o n i s p e n d i n g may make s u c h o r d e r s i n r e g a r d 
t o t h e f a i l u r e as a r e j u s t , a nd among o t h e r s t h e 
f o l l o w i n g : 

" '  

"'(C) An o r d e r ... d i s m i s s i n g t h e a c t i o n o r 
p r o c e e d i n g o r any p a r t t h e r e o f '" 

I d . The c o u r t c o n c l u d e d t h a t , u n d e r R u l e 3 7 ( b ) ( 2 ) , 

" [ t ] h e s c o p e o f s a n c t i o n s f o r f a i l u r e t o c o m p l y w i t h 
a d i s c o v e r y o r d e r i s c o m m i t t e d t o t h e s o u n d 
d i s c r e t i o n o f t h e d i s t r i c t c o u r t . I f C o n g r e s s h a d 
i n t e n d e d t o l i m i t t h e d i s t r i c t c o u r t ' s d i s m i s s a l 
a u t h o r i t y t o c l a i m s a g a i n s t t h e p a r t y who p r o p o u n d e d 
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d i s c o v e r y , i t w o u l d n o t have c h o s e n s u c h s w e e p i n g 
l a n g u a g e . Under R u l e 3 7 ( b ) ( 2 ) , p l a i n t i f f s ' w i l l f u l 
a nd r e p e a t e d v i o l a t i o n s o f d i s c o v e r y o r d e r s gave t h e 
d i s t r i c t c o u r t a u t h o r i t y t o d i s m i s s t h e e n t i r e 
' a c t i o n o r p r o c e e d i n g . ' " 

I d . A p p l y i n g t h e h o l d i n g i n Payne t o t h e f a c t s o f t h e p r e s e n t 

c a s e w o u l d r e s u l t i n a d e t e r m i n a t i o n t h a t t h e t r i a l c o u r t h a d 

t h e a u t h o r i t y u n d e r R u l e 37, A l a . R. C i v . P., t o d i s m i s s 

M y e r s ' s c l a i m s a g a i n s t b o t h P r o g r e s s i v e and H a r r i s b e c a u s e 

M y e r s v i o l a t e d a c o u r t o r d e r c o m p e l l i n g h i m t o p r o v i d e 

d i s c o v e r y . 

The p r e s e n t c a s e i s d i f f e r e n t f r o m Payne i n two r e s p e c t s . 

F i r s t , i n c o n t r a s t t o t h e Payne p l a i n t i f f s , who were n o t i n 

v i o l a t i o n o f any d i s c o v e r y o b l i g a t i o n w i t h r e s p e c t t o VECO a t 

t h e t i m e t h e c o u r t d i s m i s s e d t h e c o m p l a i n t as t o b o t h 

d e f e n d a n t s , M y e r s was i n d e f a u l t w i t h r e s p e c t t o H a r r i s when 

t h e t r i a l c o u r t d i s m i s s e d t h e c o m p l a i n t as t o b o t h d e f e n d a n t s . 

M y e r s h a d n o t o n l y f a i l e d t o answer P r o g r e s s i v e ' s d i s c o v e r y 

r e q u e s t s , b u t he h a d a l s o f a i l e d t o r e s p o n d t o H a r r i s ' s 

d i s c o v e r y r e q u e s t s . S e c o n d , d e s p i t e H a r r i s ' s c o n t e n t i o n t o 

t h e c o n t r a r y on a p p e a l , t h e r e c o r d does n o t i n d i c a t e t h a t 

H a r r i s h a d j o i n e d P r o g r e s s i v e ' s m o t i o n f o r s a n c t i o n s a g a i n s t 

M y e r s , as VECO h a d j o i n e d E x x o n ' s m o t i o n . The two d i f f e r e n c e s 
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f r o m Payne -- t h a t M y e r s was i n d e f a u l t o f i t s d i s c o v e r y 

o b l i g a t i o n s as t o b o t h P r o g r e s s i v e and H a r r i s when t h e t r i a l 

c o u r t d i s m i s s e d t h e c a s e and t h a t H a r r i s d i d n o t j o i n 

P r o g r e s s i v e ' s m o t i o n f o r s a n c t i o n s a g a i n s t M y e r s -- a r e , as 

t h e c o u r t i m p l i e d i n Payne, u n i m p o r t a n t , b e c a u s e R u l e 

3 7 ( b ) ( 2 ) ( C ) g i v e s a t r i a l c o u r t t h e i n h e r e n t a u t h o r i t y , even 

i n t h e a b s e n c e o f a m o t i o n , t o " d i s m i s s [ ] t h e a c t i o n o r 

p r o c e e d i n g o r any p a r t t h e r e o f " when a p a r t y f a i l s t o obey a 

d i s c o v e r y o r d e r . 

Payne s t a n d s f o r t h e p r o p o s i t i o n t h a t a f e d e r a l d i s t r i c t 

c o u r t a c t s w i t h i n t h e s c o p e o f t h e a u t h o r i t y g r a n t e d by R u l e 

3 7 ( b ) ( 2 ) , F e d . R. C i v . P., when i t d i s m i s s e s a p l a i n t i f f ' s 

c l a i m s a g a i n s t a l l d e f e n d a n t s , b a s e d on t h e p l a i n t i f f ' s 

f a i l u r e t o obey a c o u r t o r d e r c o m p e l l i n g d i s c o v e r y r e q u e s t e d 

by o n l y one d e f e n d a n t . B e c a u s e an Alabama c o u r t has t h e same 

a u t h o r i t y u n d e r R u l e 3 7 ( b ) ( 2 ) , A l a . R. C i v . P., we h o l d t h a t 

t h e t r i a l c o u r t ' s d i s m i s s a l o f M y e r s ' s c l a i m s a g a i n s t H a r r i s 

was a u t h o r i z e d by t h e r u l e . However, d e c i d i n g t h a t R u l e 37 

a u t h o r i z e d a t r i a l c o u r t t o d i s m i s s a c a s e does n o t answer t h e 

q u e s t i o n w h e t h e r t h e t r i a l c o u r t e x c e e d e d t h e l i m i t s o f i t s 

d i s c r e t i o n i n d i s m i s s i n g t h e c a s e . W hether, u n d e r t h e 
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p a r t i c u l a r f a c t s o f t h e c a s e , t h e c o u r t p r o p e r l y e x e r c i s e d i t s 

d i s c r e t i o n i n d i s m i s s i n g t h e c a s e as t o a l l d e f e n d a n t s i s a 

s e p a r a t e i n q u i r y . See Payne, 121 F.3d a t 510. See a l s o  

H o s s a i n k h a i l , 143 Md. App. a t 732, 795 A.2d a t 826. 

We b e g i n t h a t i n q u i r y by r e c o g n i z i n g t h a t " t h e s a n c t i o n 

o f d i s m i s s a l i s t h e most s e v e r e s a n c t i o n t h a t a c o u r t may 

a p p l y . " I v e r s o n v. X p e r t Tune, I n c . , 553 So. 2d a t 87. T h a t 

t h e s a n c t i o n o f d i s m i s s a l may be w a r r a n t e d as t o some, b u t n o t 

a l l , p a r t i e s i s e v i d e n c e d by t h e t e x t o f R u l e 3 7 ( b ) ( 2 ) ( C ) , 

A l a . R. C i v . P., i t s e l f , w h i c h a l l o w s a t r i a l c o u r t t o 

" d i s m i s s [ ] t h e a c t i o n o r p r o c e e d i n g o r any p a r t t h e r e o f " upon 

a p a r t y ' s f a i l u r e t o obey a c o u r t o r d e r t o p r o v i d e o r p e r m i t 

d i s c o v e r y . ( Emphasis added.) I n t h e p r e s e n t c a s e , we 

c o n c l u d e t h a t t h e t r i a l c o u r t i m p r o p e r l y e x e r c i s e d i t s 

d i s c r e t i o n i n d i s m i s s i n g t h e c a s e as t o H a r r i s . We r e a c h t h a t 

c o n c l u s i o n b a s e d on s e v e r a l f a c t o r s . 

F i r s t , as we n o t e d i n o u t l i n i n g t h e p r o c e d u r a l h i s t o r y o f 

t h i s c a s e , Myers p r o p o u n d e d i n t e r r o g a t o r i e s t o b o t h H a r r i s and 

P r o g r e s s i v e . P r o g r e s s i v e a n s w e r e d M y e r s ' s i n t e r r o g a t o r i e s 

b e f o r e i t moved t o compel M y e r s ' s c o m p l i a n c e w i t h i t s own 

d i s c o v e r y r e q u e s t s . I n c o n t r a s t , t h e r e c o r d does n o t i n d i c a t e 
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t h a t H a r r i s e v e r r e s p o n d e d t o M y e r s ' s i n t e r r o g a t o r i e s . 

I n d e e d , t h e r e c o r d i n d i c a t e s t h a t f r o m June 16 (when M y e r s 

f i l e d t h e c o m p l a i n t and p r o p o u n d e d i n t e r r o g a t o r i e s t o H a r r i s 

and P r o g r e s s i v e ) u n t i l December 18 (when t h e t r i a l c o u r t h e l d 

a h e a r i n g on s a n c t i o n s a g a i n s t Myers p u r s u a n t t o P r o g r e s s i v e ' s 

m o t i o n ) , H a r r i s d i d n o t h i n g e i t h e r t o s a t i s f y h i s own 

d i s c o v e r y o b l i g a t i o n s t o Myers o r t o see t h a t Myers s a t i s f i e d 

d i s c o v e r y o b l i g a t i o n s t o him. One c o u l d r e a s o n a b l y c o n c l u d e 

t h a t H a r r i s was a p p a r e n t l y as u n c o n c e r n e d as Myers w i t h m o v i n g 

f o r w a r d t h e p r o g r e s s o f t h e l i t i g a t i o n and t h a t H a r r i s 

r e c e i v e d an u n d e s e r v e d w i n d f a l l when t h e t r i a l c o u r t d i s m i s s e d 

M y e r s ' s c o m p l a i n t as t o him when he h i m s e l f had f l o u t e d t h e 

r u l e s o f d i s c o v e r y . C f . J o h n s o n v. C i t i z e n s Bank, I n c . , 778 

So. 2d 828, 831 ( A l a . C i v . App. 2000) ( r e v e r s i n g t h e d i s m i s s a l 

o f a p l a i n t i f f ' s c o m p l a i n t as a s a n c t i o n f o r p l a i n t i f f ' s 

f a i l u r e t o p r o v i d e d i s c o v e r y and n o t i n g , among o t h e r t h i n g s , 

t h a t " t h e d e f e n d a n t s t h e m s e l v e s d e l a y e d d i s c o v e r y when t h e y 

c a n c e l l e d d e p o s i t i o n s f o r a s e c o n d t i m e , on t h e day b e f o r e t h e 

r e s c h e d u l e d d e p o s i t i o n s were t o be h e l d " ) . 

S e c o n d , as t h e M a r y l a n d c o u r t s t a t e d i n H o s s a i n k h a i l , 

s u p r a , one o f t h e j u s t i f i c a t i o n s f o r a t r i a l c o u r t ' s m a k i n g 
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