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THOMAS, Judge.

Christopher Myers appeals from a judgment dismissing his
complaint against Jeffery Keith Harris and Progressive
Specialty Insurance Company for lack of prosecution fcocllowing

his failure to respond to discovery requests, his failure tco
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obhey a discovery order, and his failure to appear at a
hearing. We affirm that part of the judgment dismissing the
complaint against Progressive, but we reverse that part of the
judgment dismissing the complaint against Harris.

On June 14, 2008, Myers sued Harris and Progressive,
alleging that Harris had negligently caused a motor-vehicle
collision that resulted in personal injuries to Myers and that
Progressive, Myers's underinsured-motorist insurance carrier,
was potentially liable to him for benefits under Myers's
insurance policy. Along with the complaint, Myers served
Harris and Progressive with interrogatories. On July 17,
2008, Progressive answered the complaint and served Myers with
interrogatories and requests for production. On July 31,
2008, Harris did the same. On August 7, 2008, Progressive
answered Myers's 1interrogatories. On August 22, 2008,
Progressive's counsel, having received from Myers no response
to its discovery regquests, wrote a letter to Myers's counsel
regquesting a response within 14 days. Myers did not respond
to the letter, and, on Septemker 5, 2008, Progressive filed a
Rule 37, Ala. R. Civ. P., moticon to compel Myers to respond to

its discovery reguests.



2080497

Myers filed nothing in opposition to that motion. The
trial court granted the motion on Septemker 10, 2008, crdering
Myers to respond to Progressive's interrogatories and requests
for production within 10 days. Myers failed to cbey the trial
court's Zeptember 10, 2008, order, and, on Septembker 25, 2008,
Frogressive moved to dismiss Myers's complaint. Myers filed
no respongse to the motion. On September 29, 2008, the trial
court entered an order stating that it would consider
Progressive's motion as one for sanctions, and it set the
matter for a hearing on December 18, 2008. Neither Myers ncr
his counsel appeared at the hearing.

On December 22, 2008, the trial ccourt dismissed Myers's
complaint for his faillure Lo appear and prosecute his action.
The same day, Myers filed a Rule 59(e}), Ala. R. Civ. P.,
motion, asserting that he had not appeared at the December 18,
2008, hearing because "for some reason the date did not get
scheduled on his calendar"; that he had not engaged 1In
willful, intentional, or contumacious conduct but that "[i]lt
simply took ... a leng time to gather all the information"
sought by Progressive's discovery reguests; that he would be

greatly prejudiced by the dismissal of his claims against
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Harris because the statutory limitations period for filing his
complaint had expired; and that the trial court should not
have dismissed his c¢laim against Harris because only
Progressive had moved to compel discovery and to dismiss his
complaint.!

On December 24, 2008, Myers served responses to the
discovery reguests by both Progressive and Harris, and the
trial court set Myers's postjudgment motion for a hearing on
February 3, 2009, Following that hearing, the trial court
denied Myers's postjudgment motion on February 11, 2009.
Myers timely appealed to the Alabama Supreme Court, which
transferred the appeal to this court pursuant to § 12-2-7(6),
Ala. Code 1975.

Standard of Reviecw

Rule 41{(b), Ala. R. Civ. P., governs the dismissal of
actions. That rule provides, in pertinent part:

"For failure of the plaintiff to prosecute or to
comply with these rules or any order of court, a
defendant may move for dismissal of an action or of
any claim against the defendant. Unless the court

'In his appellate brief, Harris states that, at the
December 18, 2008, hearing, he orally joined Progressive's
motion to dismiss. The reccrd, however, 1s silent with
respect te what occurred at the hearing.

4



2080497

in its order for dismissal otherwise specifies, a
dismissal under this subdivision ... operates as an
adjudication upon the merits."”

In Riddlesprigger v. Ervin, 519 So. 2d 48¢, 487 (Ala. 1987),

the Alabama Supreme Court stated:

"Rule 41 (b} has been construed to mean that a trial
court has the inherent power to dismiss a cause for
want of prosecution or for failure to comply with
court rules or orders. ... Such a dismissal is
generally considered to bhe within the sound
discretion cof the trial court and will be reversed
on appeal only for an abuse of that discretion.”

In Iverson v. Xpert Tune, Inc., 553 So. 2d B2, 87 (Ala.

19889), the supreme court discussed the standard of review
applicable to a dismissal under Rule 37, Ala. R. Civ. P., for
failure to comply with discovery rules:

"The trial court 1s vested with brcad and
considerable discretion in contrclling the discovery
process and 1n making rulings on all matters
pertaining te discovery, including the autherity to
make such rulings as are necessary Lo protect the
integrity of the discovery process. Furthermore,
deeply rooted in the common law i1is the ccourt's power
Lo manage its affairs 1in order Lo achieve tLhe
orderly and expediticus disposition of cases,
including the authority to impose reascnable and
appropriate sanctions for failure to comply with
discovery.

"The choice of discovery sancticns is within the
trial court's discreticn and will not be disturbed
on appeal absent gross abuse of discretion, and then
only upcn a showing that such abuse of discretion
resulted in substantial harm to appellant.
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"We recognize that the sanction of dismissal is
the most severe sanction that a court may apply.
Judicial discretion must be carefully exercised to
assure Chat the situation warrants tLhe Imposition of
such a sanction. Dismissal orders must be carefully
scrutinized, and the plaintiff's conduct must
mandate dismissal. We have held that 'willfulness'
on the part o¢f the noncomplying party 1is a key
factor supporting a dismissal. If one party has
acted with willful and deliberate disregard of
reasonable and necessary requests for the efficient
administration of Jjustice, the application of even
50 stringent a sanction as dismissal 1s fully
Justified and should not be disturbed.™

(Citations omitted.)

On appeal, Myers contends that the trial court exceeded
the limits of its discretion by dismissing his complaint
because, he says, his conduct was merely negligent and not
willful. He zlso contends that, assuming the dismissal was
warranted at zl1l1, it was authorized only as to the c¢laim
against Progressive and not as te the claims against Harris,
because Harris had neither moved to compel him to respond to
discovery requests nor sought sanctions against him.

Dismigsal of the Claim Against Progressive

Rule 37(d), Ala. R. Civ. P., provides the method for
dealing with a party's failure to comply with discovery. That

rule states, in pertinent part:
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"If a party ... fails ... (2) Lo serve answers or
objections to interrogatories submitted under Rule
33, after proper service of the interrogatories, or
{3} Lo serve a written response to a request fozr
production or inspection submitted under Rule 34,
after proper service of the request, the c<ourt in
which the action is pending on mcoction may make such
orders 1in regard to the failure as are just, and
among others 1t may take any action authorized under
paragraphs (A}, (B), and (C) of subdivision (b)) (2)
of this rule."

Rule 37(b} {(2) provides, in pertinent part, that, 1if a party

fails to obey a discovery order, the court "may make such

orders in regard to the failure as are just," including " (C)
[aln order ... dismissing Lhe action or proceeding or any part
thereof.”

We reject Myers's argument that his failure to respond to
Progressive's discovery requests, his failure to obey a court
order directing him to provide discovery responses within 10
days, and his failure to appear at a hearing concerning
sanctions for his disobedience tc the court corder constituted
mere negligence, as opposed tTo willfulness,. In two <Cases

similar to the present one, Tri-Sheltersg, Inc. v. A.G. Gastcn

Constructicn Co., 622 So. 2d 329 (Ala. 1993), and Napier v.

McDougal, 601 So. 2d 446 (Ala., 1992), our supreme court had no

trouble finding that the plaintiffs' conduct was willful and
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justified the impeosition of a default judgment or a dismissal.

In Tri-Shelters, the court obhserved "that it dces not require

considerable sophistication to understand that the trial
court's order to respond was not merely aspirational." 622
So. 2d at 330. We hold that the trial court was well within
ite digcretion in dismissing Myers's complaint as To
Progressive.

Dismissal of the Claims Against Harris

Alabama appellate courts have not considered the issue
presented by Myers's second argument —-- that a trial court may
not dismiss a plaintiff's claims against a codefendant whe has
not moved to compel written discovery responses or sought
sanctions against the plaintiff for wviolating a discovery
order. A 30-year-old decision by the Supreme Court of Rhode
Island ncted that

"those state ccourts which have ccnsidered the

guestion have held that a dismissal of a plaintiff's

claim against defendants with respect to whem
plaintiff 1s not in breach ¢f obligation or as to
defendants who have not sought such relief 1is

ilmproper and unauthorized.™

Harrigan v. Mason & Winograd, Inc., 121 R.I. 209, 214, 397

A.2d 514, 517 (1979). The cases cited by the Rhode Island

court for the proposition stated are of questiocnable validity
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because, among other things, many of the decisions precede the
adoption of rules patterned on the Federal Rules of Civil
Procedure.

"In view of the fact that the Alabama Rules of
Civil Procedure are patterned after, and are
strikingly similar to, the Federal Rules of Ciwvil
Procedure, 'a presumption arises that  cases
construing the Federal Rules are authority for
construction of the Alabama Rules.'"

Ex parte Morris, 530 So. 2d 785, 787 (Ala. 1988} (quoting

Assured Invegtors Life Insg, Co. v. National Union Assocs.,

Inc., 362 So. 2d 228, 231 (Ala. 1978), overruled on other

grounds, Ex parte Norfolk S. Ry. Co., 89%7 So. 2d 290 (Ala.

2004)) .

Among the more recent decisions of our sister states
whose discovery rules are patterned on the federal rules, we
have found very few cases that have congidered the precise
issue presented by this appeal. We will focus on two

representative state-court decisions -- Singleton v. Fastern

Carriers, Inc., 192 Ga. App. 227, 384 S.E.2d 202 (1889), and

Hossainkhail v. Gebrehiwot, 143 Md. App. 716, 795 A.2d 816

(2002) .
In Singletcon, the plaintiff was injured when his wvehicle

was struck by a tractor-trailer truck owned by Eastern
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Carriers, Inc., driven by Cantrell, and insured by United
States Fire Insurance Company. The plaintiff sued the owner,
the driver, and the insurer. The owner served the plaintiff
with written discovery reguests, and, when the plaintiff
failed to respond, the owner filed a motion to compel. When
the plaintiff failed to respond to that moticn, the owner
moved for sanctions. The trial court dismissed the
plaintiff's complaint as to all three defendants, even thcugh
two of them, the driver and the insurer, had made nc discovery
requests of the plaintiff. The Gecrgia Court of Appeals
reversed the dismissal as to the driver and the insurer,
holding that,

"'*[tlhere 1is no authcerity for a co-defendant to

become the beneficiary of a dismissal under [§& 9-11-

37, Ga. Code Ann., which 1s substantially identical

to Rule 37(d), Ala. R, Civ, P,,] merely bhecause of

a failure by the plaintiff tc comply with the other

co-defendant's discovery actions.’ Johnson V.

Martin, 137 Ga. App. 312, 314, 223 S.E. 2d 465

{(1876) . Since the requested discovery was sought

only by [the owner], we are constrained to hold that

the trial court erred in ordering dismissal as to

the other two defendants, [the driver and the
insurer]."

Singleton, 192 Ga. App. at 228, 3284 S.E.2d at Z02.
Commenting on the decision 1in Singleton, the Gecrgia

Supreme Court stated:

10
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"The rule set forth in $Singleton 1s sound
insofar as it pertains to written discovery. Where
a party fails to respond to written discovery, a
non-requesting party should not ke permitted Lo take
advantage of the party's failure to respond. Why?
Because the non-requesting party cannot be said to
have kbeen prejudiced by tLthe party's failure to
respond. However, that rationale does not hold true
for deposition discovery."”

South Georgia Med, Ctr. v. Washington, 269 Ga. 366, 367, 487

S.E.2d 793, 795 (1998). Although we guestion tLhe rationale of
Singleton, we need not dec¢ide whether it is correct because
Singleton is distinguishable on the basis that Harris, the co-
defendant here, was not a "nonrequesting party,”™ as the driver
and the insurer 1in Singleton were, but was a "requesting
party." Harris propounded interrocgatories and requests for
producticon to Myers, just as Progressive did.

In Hossainkhail v. Gebrehiwot, supra, the plaintiff sued

three defendants whose negligence, he alleged, had caused him
to be 1injured 1in a motor-vehicle accident. All three
defendants propounded interrogatories and requests for
production to the plaintiff. The plaintiff did not respond to
any of the discovery reqguests, but only two of the defendants
filed moticons to compel and motions to dismiss. The trial

court dismissed the complaint as tc all three defendants. The

11
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plaintiff appealed, making the same argument that Myers makes
here —-- that the trial court should not have dismissed the
case with respect to a defendant who had neither moved to
compel nor moved to dismiss. The Court of Special Appeals of
Maryland rejected that argument based on Maryland Rule 2-
433 (b)), which, the court explained, correlates to Federal Rule
37(b) with the "notable differsnce ... that, under Federal
Rule 37 (b), a court may award sanctions for failure tc cbey an
order compelling discovery 1in the absence of a motion,"™ 143
Md. App. at 730 n.7, 795 A.2d at 824 n.7. The court stated:
"TIf one party 1s a discovering and moving party
.., and the other parties are discovering but not
moving parties, a court has the authority to impose
sanctions against the offending party with respect
to its claims agalnst the disceovering but not moving
parties, based on the c¢onduct o¢f the offending
party, the need for effective relief to the
discovering and moving party, and In addition, the
failure to obey an order of the court.”

143 Md. App. at 732, 785 A.2d at 825. Applyving the holding of

the Maryland court in Hossainkhail to the facts of this case

would result in a determination that the trial ccurt was
authorized to dismiss Myers's claims against both Progressive,
which was a discovering and moving party, and Harris, who was

a discovering party.

12
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The same result would obtain under Federal Rule 37, but

for a different recason. Sge Payne v. Exxon Corp., 121 F.3d
503, 509 (9th Cir. 1987). In Payne, & group of plaintiffs

sued Exxon and VECO, Inc., seeking damages for personal
injuries sustained while conducting <¢leanup of tThe Exxon
Valdez o0il spill that occurred off the coast of Alaska in
1989, The plaintiffs failed initially to comply with one
discovery request served by VECC and failed repeatedly to
comply with several discovery requests served by Exxon. After
the plaintiffs failed to answer Exxon's interrogatories, Exxcn
moved to compel, the district court granted that moticn, and
the plaintiffs failed to comply. Exxon then moved to dismiss
the complaint; VECO joined in that motion, despite the fact
that the plaintiffs had nc unmet discovery obligation to VECO.
The district court dismissed the action as to both defendants.
On appeal to the United States Court of Appeals for the Ninth
Circuit, the plaintiffs argued that dismissal <of the claims
against VECO was improper because the discovery requests that
formed the basis of the dismissal motion had been served by
Exxon, not VECO, and the plaintiffs were not in default with

respect to any discovery obligation owed to VECO. The Ninth

13
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Circuit Court of Appeals rejected the plaintiffs' argument,
noting that the plaintiffs' claims had been dismissed for
failure to obey a court order. The court explained that,
although only a discovering party has standing to file a
motion to compel answers to interrogatories and responses to

requests for production under Rule 37 (a} (2) (B}, Fed. R. Civ.

P., "[tlhe sanctions provisions of Rule 37(k) (2)[, Fed. R.
Civ. P.,] contain no such standing limitation." 121 F.3d at
510.

The Ninth Circuit Court of Appeals guoted Rule 37 (b) (2),
Fed. R. Civ. P., which is identical to Rule 37{(k) (2), Ala. R.
Civ. P., and which states, in pertinent part:

"'I1f a party ... fails to c¢bey an order to
provide or permit discovery ... the court in which
the action 1s pending may make such crders in regard
to the fallure as are Jjust, and amocng others the
following:

me

"'{(C) An order ... dismissing the zaction or
proceeding or any part thereof....'"

Td. The court concluded that, under Rule 37(b) (Z2),

"[tL]he scope of sanctions for fallure to comply with
a discovery order 1s committed to the scund
discreticn of the district court. If Congress had
intended to limit the district ccurt's dismissal
authority to claims against the party who propounded

14
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discovery, it would not have chosen such sweeping

language. Under Rule 37(b) (2), plaintiffs' willful

and repeated violations of discovery orders gave the

district court authority Lo dismiss the entire

'action or proceeding.'"
1d. Applying the holding in Pavne to the facts of the present
case would result in a determination that the trial court had
the authority under Rule 37, Ala. R. Civ. P., to dismiss
Myers's claims against both Progressive and Harris because
Myers violated a court order compelling him to provide
discovery.

The present case 1s different from Pavne in twc respects.
First, 1in cocntrast tco the Payne plaintiffs, who were not in
viclation of any discovery obligation with respect to VECO at
the time the court dismissed the complaint as to both
defendants, Myers was 1in default with respect to Harris when
the trial court dismissed the complaint as to both defendants.,
Myers had not only failed to answer Progressive's discovery
regquests, but he had also failed tc¢ respond to Harris's
discovery requests. Seccnd, despite Harris's contention to
the contrary on appeal, the record does nct indicate that

Harris had joined Progressive's motlion for sanctions against

Myers, as VECO had jolned Exxon's moticn. The two differences

15
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from Payne -- that Myers was 1n default of its discovery
obligations as to both Progressive and Harris when the trial
court dismissed the case and that Harris did not 7Join
Progressive's motion for sanctions against Myers —-- are, as
the c¢court implied in Payne, unimportant, because Rule
37 (b)Y (2} (C) gives a trial court the inherent authority, even
in the absence of a motion, to "dismiss[] the action or
proceeding or any part therecf" when a party fails to obey a
discovery order.

Payne stands for the proposition that a federal district
court acts within the scope of the authority granted by Rule
37(b) (2), Fed. R. Civ. P., when 1t dismisses a plaintiff's
claims against all defendants, based on the plaintiff's
failure to cbhey & court order compelling discovery reguested
by only one defendant. BRBecause an Alabama court has the same
authority under Rule 37 (b} (2), Ala. R. Civ. P., we hold that
the trial court's dismissal cof Myers's claims against Harris
was authorized by the rule. However, deciding that Rule 37

authorized a trial court f£o dismiss a case does not answer the

gquestion whether the trial cocurt exceeded the limits of its

discretion in dismissing ©Lhe case. Whether, under the

16
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particular facts of the case, the court properly exercised 1ts
discretion in dismissing the <ase as to all defendants 1s a

separate inguirvy. See Pavne, 121 F.3d at 510. See also

Hosgainkhail, 143 Md. App. at 732, 795 A.2d at B826.

We begin that inquiry by recognizing that "the sancticn
of dismissal 1is the most severe sanction that & court may

apply." Iverson v. Xpert Tune, Inc., 553 5¢0. 2d at 87. That

the zanction of dismissal may be warranted as to some, but not
all, parties i1s ewvidenced by the text of Rule 37(b} (2) (C),
Ala. R. Ciliv. P., 1tself, which allows a ftTrial court to

"dismiss[] the action or proceeding or any part thereof" upon

a party's failure to obhey a court order to provide or permit
discovery. (Emphasis added.) In the present case, we
conclude that the +trial <court improperly exercised its
discretion in dismissing the case as to Harris., We reach that
conclusion based con several factors.

First, as we noted in outlining the procedural history of
this case, Myers propounded interrogatories to both Harris and
Progressive. Progressive answered Myers's 1interrogatories
before 1t moved to compel Myers's compliance with 1ts own

discovery requests. In contrast, the record does nct indicate

17
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that Harris ever responded to Myers's interrogatories.
Indeed, the record indicates that from June 16 (when Myers
filed the complaint and propounded interrogatories to Harris
and Progressive) until December 18 (when the trial court held
a hearing on sanctions against Myers pursuant to Progressive's
motion), Harris did nothing elther to satisfy his own
discovery obligations to Myers or to see that Myers satisfied
discovery obligations to him. One could reasonably conclude
that Harris was apparently as unconcerned as Myers with moving
forward the progress of the litigation and that Harris
received an undeserved windfall when thetrial court dismissed
Myers's complaint as to him when he himself had flouted the
rules of discovery. Cf. Johnson v. Citizens Bank, Inc., 778
So. 2d 828, 831 (Ala. Civ. App. 2000) (reversing the dismissal
of a plaintiff's complaint as a sanction for plaintiff's
failure to provide discovery and noting, among other things,
that "the defendants themselves delayed discovery when they
cancelled depositions fora second time, on the day before the
rescheduled depositions were to be held").

Second, as the Maryland court stated 1n Hossainkhail,

supra, one of the justifications fora trial court's making
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