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LVNV Funding, LLC
V.
Tammie Lynn (Moncries) Boyles
Appeal from Jefferson Circuit Court

(CV-06-2319)

BRYAN, Judge.

LVNV Funding, LLC ("LVNV"), appeals from a judgment
denying its motion to vacate a default judgment pursuant to

Rule 60 (k) (4), Ala. R. Civ. P.' We reverse and remand.

'‘Rule 60(b) provides, 1in pertinent part:
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On April 1&, 2006, Tammie Lynn (Moncries) Bovles sued
LVNV in the Jefferson Circuit Court {("the circuit court™). In
pertinent part, Boyles's complaint alleged that LVNV was "one
and the same as Resurgent Capital Services, L.P.[,] a
corporation, of Houston, Texas, and one and the same as
Resurgent Services Capltal, a corpcration[,] of Greenville,
South Carolina"; that LVNV was "dolng business as Sherman
Acquisition, Inc."; that LVNV had committed the tort of
invasion of privacy by intenticnally, willfully, and
maliciously harassing Boyles with communications seeking to
collect a debt that Bovles did not owe; and that LVNV had
committed the torts of fraud and deceit by suing Boyles to
recover a debt that LVNV knew Bovles did not cwe. As relief,
Boyles prayed for an award of damages 1n the amcunt of
550,000, Boyles's complaint instructed the circuit court clerk
to serve LVNV with process by certified mail and to address it
as follows:

"Kathy James

"On motion and upon such terms as are Jjust, the
court may relieve a party or a party's legal
representative from a final Judgment, order, or
proceeding for the following reasons: ... {(4) the
Judgment is void "



2080442

LVNV Funding, LLC

15 South NE St. Ste. 600

Greenville, SC 29601™
The circuit court clerk complied with Boyles's instructions
and received a return receipt signed by Brandi Tavlor.

After more than 30 davs had elapsed from the date Taylor
had signed the return receipt, the c¢ircuit ccourt clerk
notified RBoyles that LVNV had not answered or c¢therwise
defended against Boyles's complaint. Boyles regquested that the
circuilt court clerk enter a default against LVNV; however, the
circult court clerk did not do so. Thereafter, Bcyles moved
the circuit court to enter a default judgment against LVNV
with leave for Boyles to prove the amount of her damages. On
August 1%, 2006, the circuit court entered an order stating
that "a Judgment is rendered against LVNV Funding, LLC, cne
and the same as Resurgent Capital Services, and one and the
same as Sherman Financial Group, doing business under the name
of LVNV Funding, Inc.[,] the same being in default, with leave
to prove damages." On December 14, 2006, the circuit court,
without giving LVNV notice, held an evidentiary hearing for
Bovles to prove the amount of her damages. On December 18,

2006, the circuit court entered a judgment stating:
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"This cause was set before the undersigned [on
December 14, 2006,] for the purposes of taking
testimony to prove damages, default judgment having
been previously entered herein in favor of [Boyles]
and against the defendant, LVNV Funding, LLC, one
and the same as Resurgent Capital Service, 1P, a
corporation in Houston, Texas; and one and the same,
as Resurgenl Capital, a corporation in Greenville,
South Carolina, which 1is also doing business as
Sherman Acquisition, Inc. (see paragraphs 3 and 4,
of the Complaint), on Count OCne for intentionally,
willfully, and malicicusly Iinvading [Boyles's]
privacy and Count Three, for Fraud and DLeceit. The
Court heard the sworn testimony of [Boyles],
reviewed certain documents presented and heard the
arguments of counsel and, therefore, enters Judgment
herein in the amount of Fifty Thousand and No/100
Dollars ($50,000.00y in favor of [Boyles] and
against the defendants, separatelv and severally, as
hereinabove set forth.,"

On January 16, 2008, Boyles's attorney sent LVNV's
attorney a copy of the default Judgment by facsimile
transmission. On February 15, 2008, ILVNV filed & motion
pursuant tce Rule 60(b){(4), Ala. R. Civ. P., seeking relief
from the judgment entered against it on the ground that the
judgment was void because TLVNV had not been properly served
with process in accordance with Rule 4, Ala. R. Civ. P.
Specifically, LVNV asserted that it had not bheesn properly
served with process because, it said, Rule 4 reguired that the
precess be addressed to an cofficer of LVNV, a partner (other

than a limited partner) in LVNV, a managing or general agent
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of LVNV,

or an agent authorized by appointment or by law to

recelve service of process on behalf of LVNV and Kathy James,

the person to whom the process had been addressed, was not

such an officer, partner, or agent. In suppocrt of its moticn,

LVNV submitted an affidavit signed by Tammy CGarrett, which

stated, in pertinent part:
"2. I am a supervisor for Resurgent Capital
Services LP {('Resurgent'). Resurgent is the Master

Servicing Agent and Attorney-in-Fact for [LVNV]. My
duties with Resurgent include supervision of a staff
that 1included Kathy James during her tenure of
employment. with Resurgent in 2006. T have general
knowledge about the relationship between Resurgent

and

LVNV and specific knewledge about the job

responsibilities of Kathy James 1in relationship to
both Resurgent and LVNV,

"3. Kathy James was employsed by Resurgent in

2006. Kathy James was never employed by LVNV.

"4, Ms. James's duties with Resurgent included

authorization to review consumer account recoerds and
verify Chose facts upon regquest.

"5. While emplcyed by Resurgent in 2006, Kathy

James was never authcrized by appointment or by law

to

recelve service of process on bkehalf of any

entity, including LVNV,

"6. Kathy James was not, nor has she ever been,

an officer, partner, managing or general agent of
VNV, "

In opposition to LVNV's motion, Boyles asserted that

James was a proper person Lo receive service of process on
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behalf of LVNV because James had submitted an affidavit that
she had signed as attorney-in-fact for LVNV in the action that
LVNV had filed against Royles. Boyles 1introduced that
affidavit, which stated:

"The undersigned LVNV Funding LLC
Representative, upon being duly sworn, deposes and
says:

"l. I am an Attorney in Fact for LVNV Funding
LLC ('Plaintiff'), as purchaser and assignes of
Sears, which 1s a corporation crganized and existing
under the laws of tLhe State of AL,

"2. I have knowledge of the facts herein set
forth and am duly authorized to make this Affidavit;
that the claim against Tammie T, Moncries is within
my knowledge and 1s just, true and correct and that
all just and lawful offsets, payments and credits
have been allowed.

"3. There 1s now due from said debtor the
principal sum of $3,070.36 as of the date of this
statement.

"4, To the best of my knowledge the Defendant (s)
1s not now in the military service, as defined in
the Soldier's and Sailer's Civil Relief Act of 1940
with amendments, nor has bkeen in such service within
thirty days hereof.

"LVNV Funding LLC,
as assignee of

Sears

"BY: /3/ Kathy James

"Print Name: Kathy James
Title: Attorney in Fact"
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LVNV subsequently submitted two affidavits signed by Jean
Paul Torres and an affidavit signed by Gail Conway. The first
affidavit signed by Torres stated, in pertinent part:

"2. I am a Legal Administrator for Resurgent
Capital Services L.P. As a result of my position
with the company, I am familiar with the
relationship between LVNV Funding LLC, Alegis Group,
LLC ('Alegis'), and Resurgent Capital Services, L.P.
('Resurgent').

"3. In this regard, Alegis is the managing agent
of Resurgent, which provides support services 1in
connection with LVNV's consumer deblL portfoliocs.
Those support services include reviewing and
researching consumer records and verifying that
research by affidavit 1f necessary. Alegis and
Resurgent are not and have never been authorized by
appecintment or by law to receive service of process
on behalf of TLVNV, and neither Alegis nor Resurgent
are, or ever have been an officer, partner, managing
or general agent of LVNV,

"4, As a part of 1ts support services to LVNV,
Resurgent authcorizes certain of its employees to
execute affidavits on behalf of LVNV. Specifically,
in the attached '"Written Consent Action of the Board
of Managers 1in Lieu of a Meeting,' Resurgent's
managing agent Alegls glves Kathy James limited
authority to execute such affidavits. The attached
document was in effect in April of 2006 and states
the full extent of James's autherity to act on
behalf of LVNV during that time period.

"5. The attached document was kept and
maintained by Resurgent in the ordinary course of
its regularly conducted business activity, and it
was the regular practice of Resurgent's Dbusiness
activity to create that dcocument. The dceocument 1s a
true and accurate copy of the original with the
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exception that 1t 1s an unexecuted copy of the
original. The original executed copy of the original
1s not readily avallable, I have attempted to locate
the original executed version of tLhe attached
document, but have besn unable to locate it at this
time.,"

In pertinent part, the document attached to the first
affidavit signed by Torres stated:

"ALEGIS GROUP LLC
WRITTEN CONSENT ACTION OF
THE BOARD O MANAGERS
IN LIEU OF A MEETING

"The undersigned being all the Managers of
Alegls Group, LLC, a Delaware limited 1liability
company (the 'Company'), 1n accordance with and
pursuant to Section 18-404(d) of the Delaware
Limited Liability Company Act, do hereby consent to,
adopt and approve the following resolutions on
behalf of the Company and on behalf of Resurgent
Capital Services L.P., 1Iin 1ts capacilty as general
manager of Resurgent Capital Services L.F.

"RESOLVED, that this consent action ('Consent
Action') shall have the same force and effect as
though adopted at a meeting of the Company's Beard
of Managers duly called and held.

"APPOINTMENT OF AUTHORTIZED REPRESENTATIVES
CEF THE COMPANY

"RESOLVED, that the following persons be, and
hereby are, appointed Authorized Representatives of
the Company for the limited purpose of signing,
under authority granted 1in the accordance with
general Company corporate authority, affidavits as
attorney in fact of LVNV Funding LLC ('LVNV'),
attesting to balance, interest rate and other
matters as necessary in connection with litigation
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brocught to effect the liquidation of assets owned by

LVNV and serviced by Resgurgent Capital Services

L.P.:

"

Kathy James...."

(Capitalization original; emphasis added.)

The affidavit signed by Gail Conway stated, in pertinent

part:

"2. I am employed by Resurgent Capital Services
LP ('Resurgent'} as Human Capital Management Site
Manager at Resurgent's offices located at 15 Scuth
Main Street, Suite 700, Greenville, Scouth Carolina.
I have been employved by Resurgent since 2004.

"3. Brandi Taylor has not ever been employved by
VNV Funding, LLC ('LVNV').

"4, Brandi Taylor was previously employed by
Resurgent Capital Services L.P. as a Recepticnist.

"5. Brandi Tavylor has not ever been authorized
Lo recelve service of process con behalf of Resurgent
or LVNV.

"6. Brandl Taylor has not ever been an officer,
partner, managing or general agent of Resurgent cor
LVNV."

The second affidavit signed by Torres stated,
pertinent part:

"3. Resurgent Capital Services, L.P.'s address

in Greenville, South Carolina is 15 S. Main Street,

Suite 700, Greenville, SC 29601.

"4, LVNV Funding, LLC's address 1n Scuth
Carclina 1s 200 Meeting Street, Sulte 206,

in
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Charleston, SC 294C1.

"5. LVNV Funding, LLC's registered agent in

South Carolina is CT Corpeoration System, 75 Beattie

Place, Greenville, SC 29601."

Boyles moved to strike the corporate decument attached to
the first affidavit signed by Torres on the ground that it
contained hearsay; LVNV, on the cther hand, asserted that the
document was an exception to the hearsay rule because 1t
constituted a business record. The circuilt court did not rule
on the motion to strike.

In response to the second affidavit signed by Torres,
Boyles submitted evidence indicating (1} that lawsuits filed
on behalf of LVNV 1n Alabama had listed its address as 15
South Main Street, Suite 700, Greenville, South Carolina
29601, and (2) that LVNV had not appointed CT Corporation
System as 1Ls reglstered agent 1in South Carolina until
September 12, 2006.

Thereafter, LVNV submitted evidence indicating that LVNV
had been formed as a limited liability company 1n Delaware on
April 13, 2005, and that its registered agent in Delaware was
The Corporation Trust Company.

Following several hearings cn LVNV's Rule 60(k}) (4)

10



2080442

motion, the c¢ircuit court, on January 7, 2008, entered a
Jjudgment denying the motion. LVNV timely appeals to this
court, contending that the circuit court erred in denying its
Rule 60 (b} (4) motion to wvacate the defazult judgment kecause,
it says, 1t was not properly served with process and,
therefore, the default judgment entered against it is wvoid.
In reviewing the ruling of a trial court on a mction to
vacate a default judgment on the ground that the judgment was
void, this court appglies a de novo standard of review.

Kingvision Pay-Per-View, Ltd. v. Ayers, 886 So. 2Zd 45, 51

(Ala. 2003). Discretion plays no part in determining whether
a default judgment 1s void. Id. "'"'If the judgment is valid,
it must stand; 1if it is veid, it must be set aside.™'" Id.

(guoting Russell Coal Co. v. Smith, 845 So. Z2d 781, 783 (Ala.

2002), guoting in turn Northbrook TIndem. Co. v. Westgate,

Ltd., 769 So. 24 8%0, 893 (Ala. 2000), gquoting 1in turn

Insurance Mgmt & Admin., Inc. v. Palomar Ins. Corp., 5920 So.

2d 209, 212 (Ala. 1991)}. """'Failure of proper service under
Rule 4 deprives a court of Jurisdiction and renders 1its

Jjudgment void.'"'"™ Kingvision, 886 So. 2d at 52 (gquoting

Russell Ccal, 845 3o0. 2d at 783, quoting in turn Northbrcok

11
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Indem., 769 So. 2d at 8%3, guoting in turn Ex parte Pate, 673

So. 2d 427, 428-29 (Ala. 1985)). "'"'"When the service of
process on a defendant 1s contested as being I1mproper or

invalid, the burden of proof is on the plaintiff to prove that

service of process was performed correctly and legally.'™'™™

Dennis v, Still Waters Residential Ass'n, [Ms, 2071064, March

20, 2009] So. 3d , (Ala. Civ. App. 2009) {emphasis

added) (gquoting Bank of America Corp. v. Edwards, 881 So. 2d

403, 405 (Ala. 2003), qgquoting in turn Horizons 2000, Inc. v.

Smith, 620 So. 2d 606, €07 (Ala. 1993), guoting in turn Ex

parte Volkswagenwerk Aktisngesellschaft, 443 So. 2d 880, 884

(Ala. 1983)).

Rule 4{c) (6), Ala. R. Civ. P., provides that & limited
liability company may be served "by serving an officer, a
partner {(other than a limited partner), a managing or general
agent, or any agent authorized by appointment or by law to
receive service of process."™ Rule 4(i) (2} (B) (i), Ala. R. Civ.
P., provides, in pertinent part:

"In the event of service by certified mail by the

clerk, the clerk shall place a ccpy of the process

and ccmplaint ... 1n an envelcpe and shall address

the envelcpe Lo the perscen to be served with

instructions to forward. In the case of an entity
within the scope ¢f cone of the subdivisicons of Rule

12



2080442

4(c), the addressee shall be a person described in
the appropriate subdivision. ..."

(Emphasis added.)

The evidence before the circult court established that
LVNV was a limited liability company. Because Kathy James was
Che person to whom the process was addressed, ILVNV was
properly served under Rule 4 of the Alabama Rules of Civil
Procedure only if James was "an officer, a partner (other than
a limited partner), a managing or general agent, or any agent
authorized by appointment or by law Lo receive service of
process.”™ Rule 4(c¢) (6); see Rule 4(1) (2) (B) (i} ("In the case
of an entity within the scope of one of the subdivisions of
Rule 4(c), the addressee shall be a person described in the
appropriate subdivision."). The undisputed evidence
established that James was not an officer, & partner, or an
agent authorized by appointment to receive service of process
on behalf of LVNV,

LVNV argues that James was alsc not an agent authorized
by law tc¢ receive service of process on Dbehalf of LVNV
because, LVNV says, it did not exercise a high degree of

control over James, In Kingvision, supra, the Alabama Supreme

Court stated that "[t]co establish proper service on a

13
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corporation by service on an alleged agent not authorized by
appointment of the corporation, a plaintiff must prove that
the corporation exercised a 'high degree of control' over the

alleged agent.” 886 So. 2d at 51 ({quoting Horizons 2000, 620

So. 2d at 607). Bovles, on the other hand, argues that she
proved that James was an agent authorized by law to receive
service of process on behalf of LVNV because, she says, she
proved that James had apparent authority to receive service of
process on behalf of LVNV,

In arguing that she proved that James had apparent
authority to receive service of process on behalf of LVNVY,
Boyles relies on the affidavit signed by James, which LVNV
filed in its action against Boyles. In pertinent part, that
affidavit stated:

"l. I am an Attorney in Fact for LVNV Funding

LILC ('Plaintiff'), as purchaser and assignee of

Sears, which 1s a corporation organized and existing
under the laws of tLhe State of AL,

"2. T have knewledge of the facts herein set
forth and am duly authorized to make thig Affidavit;
that the claim against Tammie L. Moncries isg within
my knowledge and 1s just, true and correct and that
all just and lawful offsets, payments and credits
have been allowed.

"3. There 15 now due frcecm said debtor the
principal sum of $3,070.36 as of the date of this

14
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statement."”
(Fmphasis added.) Although James's affidavit indicates that
she was an attorney-in-fact for LVNV, that she was
knowledgeakble regarding LVNV's claim against Bovles, that she
was authorized to make the affidavit, and that the amount
Boyles owed LVNV was $3,070.36, nothing in the affidavit
indicates that James had authority to receive service of
process on behalf of LVNV,

Boyles bore the burden of proving that LVNV was properly

served. See Dennis, So. 3d at . Boyles did not prove

that LVNV exercised a high degree of control over James. See

Kingvision. Moreover, Dbecause nothing in James's affidavit

indicates that James had authority to receive service of
process on behalf of LVNV, Bceyles likewise failed to prove
that James had apparent authority Lo receive service of
process on behalf of LVNV. Therefore, we conclude that Bovles
failed to prove that James was an agent authorized by law to
recelve service of process on LVNV.

LVNV also argues that James was not a "managing or
general agent" of LVNV for purposes of Rule 4({c) (6}. Bovles,

on the other hand, argues that James was a managlng cor general

15
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agent of LVNV because, Bovles says, James was authorized by a
power of attorney to act as the attorney-in-fact for LVNV in
signing affidavits and verifying information regarding debts
owed to LVNV. In pertinent part, the Committee Comments to the
Amendment to Rule 4 Effective August 1, 2004, state:

"Subdivision (c¢}). Former subdivisions (6)-(9)
are combined inte a new subdivision (6). The former
provision allowing corpcraticns and other business
entities to be served by certified mail at any of
their usual places of business has been eliminated.
Now, personal or certified mail service must be
directed to the registered or appointed agent or to
a specific person such as an 'officer.' Subdivision
(6} 1is patterned on Rule 4{d) (5), Ark. R. Civ. P.,
and Fed. R, Civ., P, 4(h) (1). The phrase "managing or
general agent' 1s used in a majority of the states
and has been interpreted in many federal cases. The
intent 1s to adopt the majority rule of federal
caselaw In interpreting the phrase 'managing or
general agent.'"

In Villafana v. Auto-Owners Insurance, (Civil Action No.

06-0684-WS-B, Dec. 29, 2006) (S.D. Ala. 2006) (not published
in F. Supp. 2d), the United States District Ccurt for the
Southern District of Alabama stated:

"Rule 4(c) (8) [,Ala. R. Civ. P.,] was amended to
allew service on a managing agent only recently, and
Alabama courts have vyet to address the scope of the
term. However, the committee comments accompanylng
the 2004 amendment state that '[tlhe intent is to
adopt. the majcority rule of federal caselaw 1Iin
interpreting the phrase "managing or general
agent."' The Court thus turns to that body of

16
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jurisprudence.

"'A managing agent is one authorized to transact
all business of a particular kind at a particular
place and must be vested with powers of discretion
rather than being wunder direct superior control.'
Bridgeport Music, Inc. v. Rhyme Syndicate Music, 37 6
F.3d 615, 624 (6th Cir. 2004); accord Grammenos V.
Lemos, 457 F.2d 1067, 1073 (2nd Cir. 1972); 1 James

Vim. Moore et al., Moore's Federal Practice 5
4.53[2]1[b] (3d ed. 2006); cf. Jim Fox Enterprises,
Inc. v. Air France, 664 F.2d 63, 064 (5th Cir. 1981)
(a2 managing agent 1s one "invested with general
powers involving the exercise of independent
judgment and discretion'). Thus, a sales agent who

could not set prices or terms and whose contracts
were subject to company approval could not be a
managing agent. Dodco, Inc. v. American Bonding Co.,
7 F.3d 1387, 1388 (8th Cir. 1993)."

(Footnote omitted.)

In the case now before us, Boyles, who Dbore the burden of
proving that service was proper, see Dennis, supra, failed to
prove that James was "'one authorized to transact all business
of a particular kind at a particular place'" and that she was
"'vested with powers of discretion rather than being wunder
direct superior control.'" Villafana (quoting Bridgeport
Music, 376 F.3d at 624). Boyles argues that, because James had
been authorized to act on Dbehalf of LVNV by a power of
attorney, she was 1pso facto a managing or general agent of

LVNV. However, this argument has no merit. In Dodco, Inc. V.

17



