
REL: 12/18/2009 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

SUPREME COURT OF ALABAMA 

OCTOBER TERM, 2009-2010 

1080662 
Kappa Sigma F r a t e r n i t y , Kappa Nu Chapter 

v. 

Ryan P r i c e - W i l l i a m s 

1081134 

Kappa Sigma F r a t e r n i t y , Kappa Nu Chapter 

v. 

Ryan P r i c e - W i l l i a m s 



Appeals from Mobile C i r c u i t Court 
(CV-05-4221) 

LYONS, J u s t i c e . 

I n a p p e a l no. 1080662, Kappa Sigma F r a t e r n i t y , Kappa Nu 

C h a p t e r ("the c h a p t e r " ) , a p p e a l s f r o m a M a r c h 6, 2009, o r d e r 

o f t h e M o b i l e C i r c u i t C o u r t t h a t e n f o r c e d an agreement b e t w e e n 

t h e c h a p t e r and Ryan P r i c e - W i l l i a m s s e t t l i n g P r i c e - W i l l i a m s ' s 

a c t i o n a g a i n s t t h e c h a p t e r . P r i c e - W i l l i a m s has moved t o 

d i s m i s s t h a t a p p e a l on t h e b a s i s t h a t t h i s C o u r t l a c k s 

s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e a p p e a l . I n a p p e a l no. 

1081134, t h e c h a p t e r a p p e a l s f r o m an A p r i l 16, 2009, o r d e r o f 

t h e M o b i l e C i r c u i t C o u r t t h a t e n f o r c e d i t s M a r c h 6, 2009, 

o r d e r . We deny P r i c e - W i l l i a m s ' s m o t i o n t o d i s m i s s a p p e a l no. 

1080662, and we a f f i r m t h e t r i a l c o u r t ' s d e c i s i o n s i n b o t h 

a p p e a l s . 

F a c t u a l B a c k g r o u n d and P r o c e d u r a l H i s t o r y 

P r i c e - W i l l i a m s was n o t a member o f t h e c h a p t e r b u t 

v i s i t e d a p a r t y h o s t e d by t h e c h a p t e r on J a n u a r y 3 1 , 2004. 

W h i l e a t t h e p a r t y , P r i c e - W i l l i a m s was a s s a u l t e d . The r e c o r d 

does n o t d i s c l o s e t h e p r e c i s e n a t u r e o f P r i c e - W i l l i a m s ' s 

i n j u r i e s , b u t i t i s u n d i s p u t e d t h a t he s u s t a i n e d s i g n i f i c a n t , 

p e r manent i n j u r i e s as a r e s u l t o f t h e a s s a u l t . 
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On November 28, 2005, P r i c e - W i l l i a m s s u e d Kappa Sigma 

N a t i o n a l F r a t e r n i t y ("the n a t i o n a l f r a t e r n i t y " ) , t h e c h a p t e r , 

and G a b r i e l K e v i n Dean, C h a r l e s B r a n d o n B a b e r , and M i c h a e l 

T a y l o r Howard, two o f whom were members o f t h e c h a p t e r . 1 The 

c o m p l a i n t a l l e g e d t h a t Dean, B a b e r , and Howard had p e r p e t r a t e d 

t h e a s s a u l t and t h a t t h e y had done so as a g e n t s o f t h e 

n a t i o n a l f r a t e r n i t y and o f t h e c h a p t e r . The f i r s t c o u n t o f 

t h e c o m p l a i n t s o u g h t r e c o v e r y f r o m t h e i n d i v i d u a l d e f e n d a n t s 

b a s e d on t h e a s s a u l t and f r o m t h e n a t i o n a l f r a t e r n i t y and t h e 

c h a p t e r b a s e d on a t h e o r y o f v i c a r i o u s l i a b i l i t y a r i s i n g f r o m 

t h e a s s a u l t . The s e c o n d c o u n t o f t h e c o m p l a i n t s o u g h t 

r e c o v e r y f r o m a l l t h e d e f e n d a n t s , a l l e g i n g t h a t t h e y had 

n e g l i g e n t l y a n d / o r w a n t o n l y h o s t e d t h e p a r t y . The t h i r d c o u n t 

o f t h e c o m p l a i n t s o u g h t r e c o v e r y f r o m t h e n a t i o n a l f r a t e r n i t y 

and f r o m t h e c h a p t e r , a l l e g i n g t h a t t h e y had n e g l i g e n t l y 

a n d / o r w a n t o n l y f a i l e d t o c r e a t e , i m p l e m e n t , and f o l l o w r u l e s 

and r e g u l a t i o n s t h a t w o u l d have p r e v e n t e d t h e a s s a u l t . 

The n a t i o n a l f r a t e r n i t y and t h e c h a p t e r were r e p r e s e n t e d 

by t h e same c o u n s e l . A l t h o u g h t h e r e c o r d does n o t show when, 

t h e p a r t i e s a g r e e t h a t t h e t r i a l c o u r t e n t e r e d a summary 

1Dean and B a b e r were members and o f f i c e r s o f t h e c h a p t e r ; 
Howard was n o t a member. 
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j u d g m e n t i n f a v o r o f t h e n a t i o n a l f r a t e r n i t y on a l l c o u n t s . 

The i n d i v i d u a l d e f e n d a n t s n e v e r a n s w e r e d t h e c o m p l a i n t o r 

o t h e r w i s e a p p e a r e d i n t h e a c t i o n . C o u n s e l f o r t h e c h a p t e r d i d 

n o t r e p r e s e n t t h e i n d i v i d u a l d e f e n d a n t s . The t r i a l c o u r t 

e n t e r e d a d e f a u l t j u d g m e n t a g a i n s t t h e i n d i v i d u a l d e f e n d a n t s 

on May 10, 2007 , b u t i t d i d n o t d e t e r m i n e t h e amount o f 

damages t o be awarded. As t o l i a b i l i t y , t h e c h a p t e r was t h e 

s o l e r e m a i n i n g d e f e n d a n t . 

The a c t i o n was t r i e d t o a j u r y b e g i n n i n g on November 17, 

2008. A f t e r c l o s i n g a r g u m e n t s on November 20, 2008, b u t 

b e f o r e t h e j u r y was c h a r g e d , P r i c e - W i l l i a m s and t h e c h a p t e r 

e n t e r e d i n t o a c o n f i d e n t i a l s e t t l e m e n t a g r e e m e n t . The 

agreement was n o t r e d u c e d t o a w r i t i n g b u t was s t a t e d b e f o r e 

t h e t r i a l c o u r t by c o u n s e l f o r P r i c e - W i l l i a m s and c o u n s e l f o r 

t h e c h a p t e r . The r e c o r d i n c l u d e s t h e f o l l o w i n g t r a n s c r i p t o f 

t h e i r s t a t e m e n t s : 

" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : J u d g e , t h e 
p a r t i e s , o r a t l e a s t [ P r i c e - W i l l i a m s ] and t h e 
[ c h a p t e r ] , have r e a c h e d a s e t t l e m e n t . I t ' s 
c o n f i d e n t i a l . Of c o u r s e w e ' l l a d v i s e t h e c o u r t . 
The [ c h a p t e r ] has a g r e e d t o pay ... t o s e t t l e t h e i r 
[ s i c ] l i a b i l i t y , w i t h t h e r e m a i n i n g l i a b i l i t y an 
amount t o be d e t e r m i n e d by t h e c o u r t . 

"[The t r i a l c o u r t ] : Okay. And you w i l l s u b m i t 
t o me a p r o p o s e d o r d e r w i t h t h e a p p r o p r i a t e 
f i n d i n g s ? 
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"[The c h a p t e r ' s c o u n s e l ] : W e ' l l do a j o i n t 
s t i p u l a t i o n and a p r o p o s e d o r d e r . 

"[The t r i a l c o u r t ] : And as f a r as I am 
c o n c e r n e d , y ' a l l a r e f r e e t o go, and I w i l l j u s t 
t e l l t h e j u r y t h a t you s h o o k hands and l e f t and 
t h e r e ' s n o t h i n g e l s e f o r them t o d o . 

" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : U h - h u h . That we 
r e s o l v e d o u r d i f f e r e n c e s and w i t h o u t them i t w o u l d 
have n e v e r g o t t e n r e s o l v e d . 

" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : And, J u d g e , as t h e 
C o u r t i s aware, we had c o n c e d e d t h a t t h e [ n a t i o n a l 
f r a t e r n i t y ] was n o t l i a b l e a t summary judgment 
s t a g e . B e c a u s e t h e r e i s s t i l l h a n g i n g o u t t h e r e t h e 
i n d i v i d u a l s f o r a s h o r t p e r i o d o f t i m e , [ t h e 
c h a p t e r ' s c o u n s e l ] needs a -- I w o u l d assume a 
[ R u l e ] 5 4 ( b ) [ , A l a . R. C i v . P.,] o r d e r o r --

"[The c h a p t e r ' s c o u n s e l ] : T h a t , o r -- t h a t , o r 
p e r h a p s we c o u l d s i m p l y i n c l u d e i t i n t h e r e l e a s e --

" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : That w i l l be -¬
"[The c h a p t e r ' s c o u n s e l ] : -- t h e n a t i o n a l 

f r a t e r n i t y --

" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : That w i l l be f i n e . 

"[The c h a p t e r ' s c o u n s e l ] : A l l I am i n t e r e s t e d i n 
i s --

" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : F i n a l i t y . 

"[The c h a p t e r ' s c o u n s e l ] : -- between you, y o u r 
c l i e n t and --
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" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : The f r a t e r n i t y . 

"[The c h a p t e r ' s c o u n s e l ] : -- my c l i e n t s . 

" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : T h a t ' s r i g h t . 
F r a t e r n i t i e s . T h a t ' s r i g h t . 

"[The c h a p t e r ' s c o u n s e l ] : So t h a t we're --

" [ P r i c e - W i l l i a m s ' s c o u n s e l ] : W e ' l l i n c l u d e t h a t 
i n t o t h e r e l e a s e . 

"[The t r i a l c o u r t ] : Okay. 

"[The c h a p t e r ' s c o u n s e l ] : And t h a t o ught t o -¬
t h a t o ught t o -- and t h e n I may come t o t h e c o u r t 
w i t h r e g a r d t o some s o r t o f a [ R u l e ] 54(b) 
a r r a n g e m e n t . 

"[The t r i a l c o u r t ] : T h a t ' s f i n e . " 

The t r i a l c o u r t t h e n d i s m i s s e d t h e j u r y . 

S u b s e q u e n t l y , a d i s a g r e e m e n t a r o s e b e tween P r i c e - W i l l i a m s 

and t h e c h a p t e r r e g a r d i n g t h e t e r m s o f t h e s e t t l e m e n t . P r i c e -

W i l l i a m s a r g u e d t h a t he i n t e n d e d t o r e l e a s e o n l y t h e n a t i o n a l 

f r a t e r n i t y and t h e c h a p t e r , n o t t h e i n d i v i d u a l d e f e n d a n t s - ¬

e i t h e r as i n d i v i d u a l s o r as a g e n t s o f t h e c h a p t e r . The 

c h a p t e r a r g u e d t h a t t h e s e t t l e m e n t agreement i n c l u d e d a 

r e l e a s e o f t h e n a t i o n a l f r a t e r n i t y , t h e c h a p t e r , and t h e 

i n d i v i d u a l d e f e n d a n t s i n t h e i r c a p a c i t i e s as a g e n t s o f t h e 

c h a p t e r . The c h a p t e r c o n t e n d e d t h a t t h e o n l y c l a i m s P r i c e -

W i l l i a m s had r e s e r v e d were c l a i m s a g a i n s t t h e i n d i v i d u a l 
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d e f e n d a n t s i n t h e i r i n d i v i d u a l c a p a c i t i e s . On December 23, 

2008, P r i c e - W i l l i a m s and t h e c h a p t e r e a c h f i l e d a m o t i o n t o 

e n f o r c e t h e s e t t l e m e n t agreement a c c o r d i n g t o t h o s e r e s p e c t i v e 

i n t e r p r e t a t i o n s . 

On J a n u a r y 5, 2009, b e f o r e t h e t r i a l c o u r t r u l e d on t h e 

p a r t i e s ' m o t i o n s t o e n f o r c e t h e s e t t l e m e n t a g r e e m e n t , i t 

e n t e r e d an o r d e r a s s e s s i n g damages a g a i n s t t h e i n d i v i d u a l 

d e f e n d a n t s . The t r i a l c o u r t made d e t a i l e d f i n d i n g s o f f a c t 

r e g a r d i n g t h e e v e n t s u n d e r l y i n g P r i c e - W i l l i a m s ' s c l a i m s and 

t h e l i a b i l i t y o f t h e i n d i v i d u a l d e f e n d a n t s . R e g a r d i n g t h e 

f i r s t c o u n t o f t h e c o m p l a i n t , i t c o n c l u d e d t h a t e a c h o f t h e 

i n d i v i d u a l d e f e n d a n t s had a c t e d n e g l i g e n t l y and w a n t o n l y w i t h 

r e s p e c t t o t h e a s s a u l t . The t r i a l c o u r t d e t e r m i n e d t h a t 

Howard was n o t a member o f t h e c h a p t e r b u t t h a t Dean and B a b e r 

were members and o f f i c e r s o f t h e c h a p t e r and t h a t t h e y "were 

r e s p o n s i b l e f o r m a i n t a i n i n g o r d e r a t t h e f r a t e r n i t y h o u se 

t h r o u g h t h e i m p l e m e n t a t i o n and e n f o r c e m e n t o f an a p p r o p r i a t e 

r i s k management p r o g r a m " f o r t h e c h a p t e r . Dean and B a b e r h e l d 

t h o s e d u t i e s on t h e n i g h t o f t h e p a r t y a t w h i c h P r i c e - W i l l i a m s 

was a s s a u l t e d . R e g a r d i n g t h e s e c o n d and t h i r d c o u n t s o f t h e 

c o m p l a i n t , t h e t r i a l c o u r t h e l d t h a t Dean and B a b e r , i n 

h o s t i n g t h e p a r t y and f a i l i n g t o c r e a t e , i m p l e m e n t , and f o l l o w 
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r u l e s and r e g u l a t i o n s t h a t w o u l d have p r e v e n t e d t h e a s s a u l t , 

a c t e d n e g l i g e n t l y and w a n t o n l y and were l i a b l e t o P r i c e -

W i l l i a m s . B a s e d on i t s f i n d i n g s , t h e t r i a l c o u r t awarded 

P r i c e - W i l l i a m s $500,000 i n c o m p e n s a t o r y damages and $750,000 

i n p u n i t i v e damages a g a i n s t t h e i n d i v i d u a l d e f e n d a n t s . The 

t r i a l c o u r t n o t e d : 

"The t o t a l amount o f t h e v e r d i c t i s t h e r e f o r e 
$1,250,000. I t i s t h e i n t e n t i o n o f t h i s c o u r t t h a t 
t h e v e r d i c t r e p r e s e n t s t h e t o t a l damages t o be 
a warded [ P r i c e - W i l l i a m s ] f o r a l l damage[] s u f f e r e d 
by him as a r e s u l t o f [ t h e a s s a u l t ] and t h a t t h e 
i n d i v i d u a l d e f e n d a n t s a r e e n t i t l e d t o a s e t o f f o f 
t h e amount p a i d t o [ P r i c e - W i l l i a m s ] by [ t h e c h a p t e r ] 
as a r e s u l t o f t h e c o n f i d e n t i a l p r o t a n t o 
s e t t l e m e n t . " 

On J a n u a r y 14, 2009, t h e c h a p t e r r e s p o n d e d t o P r i c e -

W i l l i a m s ' s m o t i o n t o e n f o r c e t h e s e t t l e m e n t a greement and 

s u p p l e m e n t e d i t s own m o t i o n . P r i c e - W i l l i a m s t h e n r e s p o n d e d t o 

t h e c h a p t e r ' s s u p p l e m e n t . On J a n u a r y 30, 2009, t h e c h a p t e r 

moved, u n d e r R u l e 5 9 ( e ) , A l a . R. C i v . P., t o a l t e r , amend, o r 

v a c a t e t h e t r i a l c o u r t ' s J a n u a r y 5, 2009, judgment a s s e s s i n g 

damages a g a i n s t t h e i n d i v i d u a l d e f e n d a n t s . 

I n i t s R u l e 59 m o t i o n , t h e c h a p t e r a r g u e d t h a t i n t h e 

J a n u a r y 5, 2009, judgment t h e t r i a l c o u r t had a u t h o r i t y o n l y 

t o d e t e r m i n e t h e amount o f damages and t h a t i t had i m p r o p e r l y 

made d e t e r m i n a t i o n s r e g a r d i n g l i a b i l i t y ; had i m p r o p e r l y 
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e n t e r e d j u d g m e n t s a g a i n s t t h e i n d i v i d u a l d e f e n d a n t s w i t h 

r e s p e c t t o t h e t h i r d c o u n t o f t h e c o m p l a i n t , w h i c h had been 

s t a t e d o n l y a g a i n s t t h e n a t i o n a l f r a t e r n i t y and t h e c h a p t e r ; 

and had i m p r o p e r l y made d e t e r m i n a t i o n s r e g a r d i n g t h e e x i s t e n c e 

o f an a g e n c y r e l a t i o n s h i p b etween Dean and B a b e r and t h e 

c h a p t e r . P r i c e - W i l l i a m s moved t o s t r i k e t h e c h a p t e r ' s R u l e 59 

m o t i o n , a r g u i n g t h a t t h e c h a p t e r l a c k e d s t a n d i n g b e c a u s e t h e 

j u d g m e n t was a g a i n s t o n l y t h e i n d i v i d u a l d e f e n d a n t s and 

c o u n s e l f o r t h e c h a p t e r d i d n o t r e p r e s e n t t h e i n d i v i d u a l 

d e f e n d a n t s . 

A t a F e b r u a r y 6, 2009, h e a r i n g on t h e m o t i o n s t o e n f o r c e 

t h e s e t t l e m e n t a g r e e m e n t , t h e t r i a l c o u r t d e n i e d t h e c h a p t e r ' s 

m o t i o n t o a l t e r , amend, o r v a c a t e t h e j u d g m e n t a s s e s s i n g 

damages a g a i n s t t h e i n d i v i d u a l d e f e n d a n t s . I n d i s c u s s i n g t h e 

t e r m s o f t h e s e t t l e m e n t agreement w i t h c o u n s e l , t h e t r i a l 

c o u r t n o t e d t h a t i f t h e c h a p t e r was c o n c e r n e d w i t h f u l l y 

p r o t e c t i n g i t s e l f , t h e r e l e a s e c o u l d i n c l u d e l a n g u a g e 

r e l e a s i n g t h e c h a p t e r and i t s a g e n t s . P r i c e - W i l l i a m s ' s 

c o u n s e l e x p l a i n e d h i s p o s i t i o n t h a t t h e c h a p t e r ' s c o n c e r n was 

w i t h v i c a r i o u s l i a b i l i t y and t h a t a b r o a d e r r e l e a s e o f t h e 

c h a p t e r ' s " a g e n t s " w o u l d a f f e c t P r i c e - W i l l i a m s ' s a b i l i t y t o 

r e c o v e r f r o m a l i a b i l i t y - i n s u r a n c e c a r r i e r b a s e d on c o v e r a g e 
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o f two o f t h e i n d i v i d u a l d e f e n d a n t s a r i s i n g f r o m t h e i r a c t s as 

a g e n t s o f t h e n a t i o n a l f r a t e r n i t y o r o f t h e c h a p t e r . 

S u b s e q u e n t l y , t h e t r i a l c o u r t c o n c l u d e d t h a t t h e r e l e a s e w o u l d 

s a t i s f y t h e s e t t l e m e n t agreement i f i t s t a t e d t h a t P r i c e -

W i l l i a m s r e l e a s e d a l l c l a i m s a g a i n s t t h e c h a p t e r b a s e d on 

v i c a r i o u s l i a b i l i t y . The c h a p t e r ' s c o u n s e l r e q u e s t e d t h a t t h e 

t r i a l c o u r t o r d e r t h a t t h e word " a g e n t s " be i n c l u d e d i n t h e 

r e l e a s e b e c a u s e , he a r g u e d , a n y t h i n g l e s s w o u l d n o t f u l l y 

p r o t e c t t h e c h a p t e r . The t r i a l c o u r t d e c l i n e d , r e a s o n i n g t h a t 

t h e c h a p t e r w o u l d be f u l l y p r o t e c t e d by a r e l e a s e o f a l l 

v i c a r i o u s l i a b i l i t y and t h a t c o u n s e l f o r t h e c h a p t e r had no 

b a s i s f o r a s k i n g f o r r e l i e f f o r t h e i n d i v i d u a l d e f e n d a n t s 

b e c a u s e t h e y were n o t h i s c l i e n t s . The t r i a l c o u r t t h e n 

o r d e r e d t h a t t h e p a r t i e s e x c h a n g e a r e l e a s e and t h e s e t t l e m e n t 

f u n d s w i t h i n 30 d a y s . 

On M a r c h 6, 2009, t h e t r i a l c o u r t e n t e r e d a w r i t t e n 

o r d e r , f i n d i n g as f o l l o w s : 

" [ T ] h e s e t t l e m e n t o f r e c o r d as s t a t e d i n open c o u r t 
on November 20, 2008, r e l i e v e d t h e . . . c h a p t e r , f r o m 
a l l l i a b i l i t y , i n c l u d i n g any l i a b i l i t y t h a t may be 
a s s e r t e d a g a i n s t i t b a s e d upon any v i c a r i o u s 
l i a b i l i t y t h e o r i e s , r e l a t i n g t o [ P r i c e - W i l l i a m s ' s ] 
c l a i m s a g a i n s t i t i n t h i s l a w s u i t . T h i s c o u r t 
f u r t h e r f i n d s t h a t [ P r i c e - W i l l i a m s ' s ] c l a i m s a g a i n s t 
t h e i n d i v i d u a l s as a l l e g e d i n t h e C o m p l a i n t , 
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i n c l u d i n g t h e c a p a c i t i e s a s s e r t e d t h e r e i n , were 
r e s e r v e d and e x c l u d e d f r o m t h e s e t t l e m e n t . " 

The t r i a l c o u r t g r a n t e d P r i c e - W i l l i a m s ' s m o t i o n t o e n f o r c e t h e 

s e t t l e m e n t agreement and d e n i e d t h e c h a p t e r ' s m o t i o n . The 

t r i a l c o u r t o r d e r e d P r i c e - W i l l i a m s t o e x e c u t e a r e l e a s e 

c o m p l i a n t w i t h t h e c o u r t ' s f i n d i n g s and o r d e r e d t h e c h a p t e r t o 

" t e n d e r t h e s e t t l e m e n t p r o c e e d s t o [ P r i c e - W i l l i a m s ' s ] c o u n s e l 

on o r b e f o r e M a r c h 9, 2009." The t r i a l c o u r t f u r t h e r s t a t e d : 

"Upon t h e c o n s u m m a t i o n o f t h e s e t t l e m e n t ... t h i s m a t t e r w i l l 

be deemed d i s m i s s e d w i t h p r e j u d i c e , e a c h p a r t y t o b e a r i t s own 

c o s t . " 

On M a r c h 9, 2009, t h e c h a p t e r f i l e d a n o t i c e o f a p p e a l t o 

t h i s C o u r t . T h a t a p p e a l was d o c k e t e d as a p p e a l no. 1 0 8 0 6 6 2 . 2 

The c h a p t e r d i d n o t pay t h e s e t t l e m e n t p r o c e e d s t o P r i c e -

W i l l i a m s as o r d e r e d by t h e M a r c h 6, 2009, o r d e r . Nor d i d t h e 

c h a p t e r a t t h a t t i m e move t o a l t e r , amend, o r v a c a t e t h e M a r c h 

6, 2009, o r d e r u n d e r R u l e 59, A l a . R. C i v . P., o r r e q u e s t a 

s t a y o f t h e o r d e r u n d e r R u l e 62, A l a . R. C i v . P. 

On M a r c h 10, 2009, P r i c e - W i l l i a m s moved t h e t r i a l c o u r t 

t o f i n d t h e c h a p t e r i n c i v i l c o n t e m p t u n d e r R u l e 70A, A l a . R. 

2On M a r c h 5, 2009, t h e c h a p t e r f i l e d a p e t i t i o n f o r a w r i t 
o f mandamus, w h i c h t h i s C o u r t d e n i e d on A p r i l 7, 2009 ( c a s e 
no. 1 0 8 0 6 4 9 ) . 
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C i v . P., and t o impose s a n c t i o n s f o r i t s f a i l u r e t o p a y t h e 

s e t t l e m e n t p r o c e e d s as r e q u i r e d b y t h e M a r c h 6, 2009, o r d e r . 

On M a r c h 11, 2009, t h e c h a p t e r r e s p o n d e d t o P r i c e - W i l l i a m s ' s 

m o t i o n and moved t o s t a y t h e p r o c e e d i n g s i n t h e t r i a l c o u r t 

p e n d i n g a r e s o l u t i o n o f a p p e a l no. 1080662. 

A t a h e a r i n g on P r i c e - W i l l i a m s ' s and t h e c h a p t e r ' s 

m o t i o n s on A p r i l 16, 2009, t h e t r i a l c o u r t d e n i e d t h e 

c h a p t e r ' s m o t i o n t o s t a y . The t r i a l c o u r t o r d e r e d t h e c h a p t e r 

t o c o m p l y w i t h t h e M a r c h 6, 2009, o r d e r and t o p a y t h e 

s e t t l e m e n t p r o c e e d s t o P r i c e - W i l l i a m s w i t h i n 24 h o u r s . A t a 

h e a r i n g on t h e f o l l o w i n g day, A p r i l 17, 2009, t h e c h a p t e r 

o r a l l y renewed i t s m o t i o n t o s t a y t h e p r o c e e d i n g s . The t r i a l 

c o u r t a g a i n d e n i e d t h e m o t i o n and o r d e r e d t h e c h a p t e r t o 

c o m p l y w i t h t h e A p r i l 16, 2009, o r d e r o r t o f a c e s a n c t i o n s . 

The t r a n s c r i p t o f t h a t h e a r i n g shows t h a t c o u n s e l f o r t h e 

c h a p t e r c o m p l i e d , s t a t i n g : " I w i s h and i n t e n d t o m a i n t a i n ... 

my c l i e n t ' s r i g h t s t o p u r s u e t h e i s s u e s t h a t have been r a i s e d 

on a p p e a l , and d o n ' t i n t e n d t o w a i v e t h o s e r i g h t s o r a g r e e t o 

s a t i s f a c t i o n o f t h e o r d e r ... o f t h i s C o u r t t h a t t h i s payment 

i s b e i n g t e n d e r e d . " The c h a p t e r f i l e d a n o t i c e o f a p p e a l o f 

t h e A p r i l 16, 2009, o r d e r on May 27, 2009. That a p p e a l was 

d o c k e t e d as a p p e a l no. 1081134. 
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A n a l y s i s 

I . P r i c e - W i l l i a m s ' s M o t i o n t o D i s m i s s A p p e a l No. 1080662 

I n P r i c e - W i l l i a m s ' s m o t i o n t o d i s m i s s a p p e a l no. 1080662, 

he a r g u e s t h a t t h i s C o u r t l a c k s s u b j e c t - m a t t e r j u r i s d i c t i o n 

b e c a u s e , he s a y s , t h e a p p e a l i s n o t f r o m a f i n a l j u d g m e n t . 

P r i c e - W i l l i a m s c o n t e n d s t h a t t h e t r i a l c o u r t , i n i t s M a r c h 6, 

2009, o r d e r , e x p r e s s l y r e t a i n e d j u r i s d i c t i o n u n t i l t h e 

s e t t l e m e n t agreement was consummated. B e c a u s e t h e c h a p t e r 

f a i l e d t o pay t h e s e t t l e m e n t p r o c e e d s b e f o r e i t f i l e d i t s 

n o t i c e o f a p p e a l , P r i c e - W i l l i a m s c o n t e n d s t h a t t h e M a r c h 6, 

2009, o r d e r n e v e r became f i n a l and t h a t t h e t r i a l c o u r t n e v e r 

l o s t j u r i s d i c t i o n . The c h a p t e r r e s p o n d s , a r g u i n g t h a t , 

b e c a u s e t h e M a r c h 6, 2009, o r d e r r e s o l v e d a l l i s s u e s b e tween 

t h e r e m a i n i n g p a r t i e s , i t was a f i n a l , a p p e a l a b l e j u d g m e n t . 

T h i s C o u r t has j u r i s d i c t i o n t o c o n s i d e r a p p e a l no. 

1080662 even i f t h e M a r c h 6, 2009, o r d e r was n o t a f i n a l 

j u d g m e n t . R u l e 4 ( a ) ( 1 ) ( A ) , A l a . R. App. P., e x p r e s s l y 

c o n t e m p l a t e s a p p e a l s f r o m o r d e r s " g r a n t i n g , c o n t i n u i n g , 

m o d i f y i n g , r e f u s i n g , o r d i s s o l v i n g an i n j u n c t i o n , o r r e f u s i n g 

t o d i s s o l v e o r t o m o d i f y an i n j u n c t i o n . " "An i n j u n c t i o n i s 

d e f i n e d as ' [ a ] c o u r t o r d e r commanding o r p r e v e n t i n g an 

a c t i o n . ' B l a c k ' s Law D i c t i o n a r y 788 ( 7 t h ed. 1 9 9 9 ) . " Dawkins 
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v. W a l k e r , 794 So. 2d 333, 335 ( A l a . 2 0 0 1 ) . The t r i a l c o u r t ' s 

M a r c h 6, 2009, o r d e r commanded t h e c h a p t e r t o t a k e s p e c i f i c 

a c t i o n - - t o pay t h e s e t t l e m e n t p r o c e e d s t o P r i c e - W i l l i a m s by 

Ma r c h 9, 2009. B e c a u s e t h e M a r c h 6, 2009, o r d e r commands t h e 

c h a p t e r t o t a k e a c t i o n , we c o n c l u d e t h a t i t i s i n j u n c t i v e i n 

n a t u r e . See D a w k i n s , 794 So. 2d a t 335. "An a p p e a l may be 

t a k e n f r o m 'any i n t e r l o c u t o r y o r d e r g r a n t i n g , c o n t i n u i n g , 

m o d i f y i n g , r e f u s i n g , o r d i s s o l v i n g an i n j u n c t i o n , o r r e f u s i n g 

t o d i s s o l v e o r t o m o d i f y an i n j u n c t i o n . ' R u l e 4 ( a ) ( 1 ) ( A ) , 

A l a . R. App. P." Watson v. Watson, 910 So. 2d 765, 768 ( A l a . 

2 0 0 5 ) . 3 

J u s t i c e M u r d o c k ' s o p i n i o n c o n c u r r i n g i n t h e r a t i o n a l e i n 

p a r t and c o n c u r r i n g i n t h e r e s u l t r e l i e s on t h e s e v e r a l c a s e s 

f o r t h e p r o p o s i t i o n t h a t a l l r u l i n g s e n f o r c i n g a s e t t l e m e n t 

a r e a p p e a l a b l e as f i n a l j u d g m e n t s . I n C i n c i n n a t i I n s u r a n c e 

3We n o t e t h a t a p r o c e e d i n g t o e n f o r c e a s e t t l e m e n t i s i n 
t h e n a t u r e o f an a c t i o n on a c o n t r a c t t h a t l e a d s t o t h e e n t r y 
o f a money j u d g m e n t . I n t h i s a c t i o n , t h e t r i a l c o u r t i n s t e a d 
e n f o r c e d t h e p a r t i e s ' s e t t l e m e n t a g r e e m e n t by way o f an 
i n j u n c t i o n . However, t h e c h a p t e r has n o t a r g u e d on a p p e a l t h e 
i m p r o p r i e t y o f i n j u n c t i v e r e l i e f b a s e d on t h e a d e q u a c y o f a 
remedy a t l a w . U n i t e d S e r v s . A u t o . A s s ' n v. A l l e n , 519 So. 2d 
506, 508 ( A l a . 1 9 8 8 ) ( " A n i n j u n c t i o n i s t o be i s s u e d o n l y t o 
p r e v e n t s u b s t a n t i a l i n j u r y where no a d e q u a t e remedy a t l a w i s 
a v a i l a b l e " ) . A c c o r d i n g l y , f o r p u r p o s e s o f t h i s a p p e a l , 
we assume, w i t h o u t d e c i d i n g , t h e p r o p r i e t y o f i n j u n c t i v e 
r e l i e f u n d e r t h e c i r c u m s t a n c e s h e r e p r e s e n t e d . 
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Cos. v. B a r b e r I n s u l a t i o n , I n c . , 946 So. 2d 441 , 449 ( A l a . 

2 0 0 6 ) , however, t h e r e i s no i n d i c a t i o n t h a t t h e t r i a l c o u r t 

e n t e r e d an o r d e r , as i n t h i s c a s e , c o m p e l l i n g c o m p l i a n c e and 

d e c l i n i n g t o d i s m i s s t h e a c t i o n . The same can be s a i d o f 

J o n e s v. Stedman, 595 So. 2d 1355 ( A l a . 1 9 9 2 ) , and P h i l l i p s v.  

K n i g h t , 559 So. 2d 564 ( A l a . 1 9 9 0 ) . C o n t r a c t o r S u c c e s s Group,  

I n c . v. S e r v i c e T h r u s t O r g a n i z a t i o n , I n c . , 681 So. 2d 212 

( A l a . C i v . App. 1 9 9 6 ) , a n o t h e r c a s e c i t e d by J u s t i c e M urdock, 

i s more a n a l o g o u s t o t h i s c a s e ; t h e t r i a l c o u r t t h e r e e n t e r e d 

an o r d e r h o l d i n g a s e t t l e m e n t agreement t o be v a l i d and 

e n f o r c e a b l e and o r d e r i n g t h e p a r t i e s t o e x e c u t e t h e agreement 

and t o c o m p l y w i t h i t . H o w e v e r , t h e i s s u e o f a p p e a l a b i l i t y i s 

n o t d i s c u s s e d . Mays v. J u l i a n LeCraw & Co., 807 So. 2d 551, 

554 ( A l a . C i v . App. 2 0 0 2 ) , i n v o l v e d an a p p e a l f r o m an o r d e r 

e n t e r i n g a summary judgment and r e f u s i n g t o e n f o r c e a 

s e t t l e m e n t a g r e e m e n t . Nero v. C h a s t a n g , 358 So. 2d 740, 743 

( A l a . C i v . App. 1 9 7 8 ) , i n v o l v e d an a p p e a l f r o m an o r d e r 

g r a n t i n g a m o t i o n t o d i s m i s s b a s e d on an a l l e g e d s e t t l e m e n t 

a g r e e m e n t . 

J u s t i c e M u r d o c k ' s o p i n i o n a l s o r e l i e s upon t h i s C o u r t ' s 

r u l i n g i n t h e i n i t i a l a p p e a l by I n g r a m i n I n g r a m v. P o l l o c k , 
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557 So. 2d 1199, 1199 ( A l a . 1 9 8 9 ) , i n w h i c h t h e t r i a l c o u r t 

h a d u p h e l d a s e t t l e m e n t and h a d s t a t e d t h a t , upon n o t i c e o f 

c o n s u m m a t i o n o f t h e s e t t l e m e n t , t h e t r i a l c o u r t w o u l d d i s m i s s 

t h e a c t i o n w i t h o u t p r e j u d i c e . Of c o u r s e , a d i f f e r e n t 

s i t u a t i o n i s p r e s e n t e d h e r e i n t h a t t h e t r i a l c o u r t o r d e r e d 

t h e c h a p t e r t o make payment by a d a t e c e r t a i n as o p p o s e d t o 

m e r e l y w i t h h o l d i n g e n t r y o f an o r d e r d i s m i s s i n g t h e a c t i o n 

u n t i l n o t i c e t h a t c o n s u m m a t i o n o f t h e s e t t l e m e n t h a d t a k e n 

p l a c e . I n I n g r a m t h i s C o u r t n o t e d t h a t i n t h e f o r m e r a p p e a l 

i t h a d i n i t i a l l y remanded t h e c a u s e f o r t h e e n t r y o f a f i n a l 

a p p e a l a b l e o r d e r b u t t h a t , b e f o r e t h e t r i a l c o u r t c o u l d a c t 

upon t h e remand o r d e r , " t h i s C o u r t r e c o n s i d e r e d i t s r u l i n g and 

h e l d t h a t t h e o r d e r a p p e a l e d f r o m was f i n a l and t h a t t h e t i m e 

f o r f i l i n g a p o s t j u d g m e n t m o t i o n o r an a p p e a l " h a d r u n . 557 

So. 2d a t 1199. T h i s C o u r t f u r t h e r n o t e d t h a t t h e o r d e r o f 

d i s m i s s a l was w i t h o u t p r e j u d i c e t o t h e f i l i n g o f a m o t i o n f o r 

r e l i e f f r o m t h e j u d g m e n t p u r s u a n t t o R u l e 60, A l a . R. C i v . P., 

o r any o t h e r a p p r o p r i a t e p o s t j u d g m e n t m o t i o n . I n I n g r a m t h i s 

C o u r t d i d n o t o f f e r any a n a l y s i s t o j u s t i f y i t s r u l i n g t h a t 

t h e t r i a l c o u r t ' s o r d e r was a f i n a l j u d g m e n t . 
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A f t e r t h e d i s m i s s a l o f h i s i n i t i a l a p p e a l , I n g r a m f i l e d 

a R u l e 60 m o t i o n , w h i c h t h e t r i a l c o u r t d e n i e d . When I n g r a m 

f i l e d an a p p e a l f r o m t h e d e n i a l o f t h e R u l e 60 m o t i o n , t h e 

p r o b l e m o f p e r m i t t i n g a R u l e 60 m o t i o n t o s e r v e as a 

s u b s t i t u t e f o r an a p p e a l was d i s p o s e d o f w i t h t h e s t a t e m e n t 

t h a t u n d e r " u n d e r t h e p e c u l i a r c i r c u m s t a n c e s o f t h i s c a s e , t h e 

R u l e 6 0 ( b ) g r o u n d s p r o v i d e a v a l i d b a s i s f o r r e v i e w o f t h e 

s u b s t a n t i v e g r o u n d s f o r r e l i e f as r e q u e s t e d . " 557 So. 2d a t 

1200. The p e c u l i a r c i r c u m s t a n c e s c o n s i s t e d o f two 

c o n t i n u a n c e s o f t h e h e a r i n g on t h e m o t i o n c h a l l e n g i n g t h e 

o r d e r e n f o r c i n g t h e s e t t l e m e n t , one o c c a s i o n e d by i l l n e s s o f 

t h e t r i a l j u d g e and a n o t h e r b y a s c h e d u l i n g c o n f l i c t o f 

m ovant's c o u n s e l . No a u t h o r i t y i s c i t e d t h a t w o u l d p r e v e n t 

t h e a p p l i c a b i l i t y o f R u l e 59.1, A l a . R. C i v . P., u n d e r s u c h 

c i r c u m s t a n c e s i f t h e o r d e r i n I n g r a m were i n d e e d a f i n a l 

j u d g m e n t . Of c o u r s e , h a d t h e C o u r t s t o o d b y i t s i n i t i a l 

r u l i n g i n t h e f o r m e r a p p e a l , t h e movant w o u l d n o t have b e e n 

r e l e g a t e d t o r e l i a n c e upon R u l e 60, a n d t h e d u b i o u s p r o c e d u r a l 

r u l i n g i n I n g r a m w o u l d n o t have b e e n n e c e s s a r y . C o n s e q u e n t l y , 

a t most, t h e r u l i n g i n t h e f o r m e r a p p e a l r e f e r r e d t o i n I n g r a m 

c o n s t i t u t e s no more t h a n p h y s i c a l p r e c e d e n t a n d i s n o t an 

17 



10806 62; 1081134 
a d j u d i c a t i o n o f t h e s t a t u s o f t h e o r d e r a t i s s u e i n I n g r a m as 

a f i n a l j u d g m e n t . M o r e o v e r , e v e n i t does c o n s t i t u t e an 

a d j u d i c a t i o n on t h e m e r i t s o f t h e i s s u e o f f i n a l i t y o f t h e 

t r i a l c o u r t ' s o r d e r e n f o r c i n g t h e s e t t l e m e n t , t h e f a c t s o f 

Ingram--where t h e t r i a l c o u r t m e r e l y i m p o s e d a n e g a t i v e 

r e s t r a i n t as o p p o s e d t o a m a n d a t o r y i n j u n c t i o n - - a r e c l e a r l y 

d i s t i n g u i s h a b l e f r o m t h e t r i a l c o u r t ' s a c t i o n i n t h e i n s t a n t 

c a s e . 

B e c a u s e we c o n c l u d e t h a t t h e t r i a l c o u r t ' s M a r c h 6, 

2009, o r d e r was i n j u n c t i v e i n n a t u r e and, t h e r e f o r e , t h a t an 

a p p e a l may be t a k e n f r o m i t on t h a t b a s i s , we deny P r i c e -

W i l l i a m s ' s m o t i o n t o d i s m i s s a p p e a l no. 1080662. 

I I . A p p e a l No. 1081134 

On A p r i l 16, 2009, t h e t r i a l c o u r t o r d e r e d t h e c h a p t e r t o 

c o m p l y w i t h t h e c o u r t ' s M a r c h 6, 2009, o r d e r by p a y i n g t h e 

s e t t l e m e n t p r o c e e d s t o P r i c e - W i l l i a m s w i t h i n 24 h o u r s . The 

c h a p t e r d i d so b u t t h e n a p p e a l e d t h e t r i a l c o u r t ' s A p r i l 16, 

2009, o r d e r . I n a p p e a l no. 1081134, t h e c h a p t e r a r g u e s t h a t 

t h e t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o e n t e r t h e A p r i l 16, 

2009, o r d e r and a s k s t h i s C o u r t t o i n s t r u c t P r i c e - W i l l i a m s t o 

r e t u r n t h e s e t t l e m e n t p r o c e e d s p e n d i n g t h e outcome o f a p p e a l 
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no. 1080662. S p e c i f i c a l l y , t h e c h a p t e r a r g u e s t h a t t h e t r i a l 

c o u r t l o s t j u r i s d i c t i o n o v e r m a t t e r s p e r t a i n i n g t o t h e M a r c h 

6, 2009, o r d e r once t h e c h a p t e r had f i l e d a n o t i c e o f a p p e a l 

o f t h a t o r d e r . P r i c e - W i l l i a m s c o n t e n d s t h a t t h e t r i a l c o u r t 

r e t a i n e d j u r i s d i c t i o n t o e n t e r t h e A p r i l 16, 2009, o r d e r , 

b e c a u s e , he a r g u e s , t h a t o r d e r was c o l l a t e r a l t o t h e M a r c h 6, 

2009, o r d e r . 

B e c a u s e t h e M a r c h 6, 2009, o r d e r was an i n j u n c t i o n 

r e q u i r i n g p e r f o r m a n c e o f a s p e c i f i c a c t , we need n o t d e t e r m i n e 

w h e t h e r t h e A p r i l 16, 2009, o r d e r was c o l l a t e r a l t o a p p e a l no. 

1080662. An a p p e a l o f an o r d e r i m p o s i n g an i n j u n c t i o n does 

n o t d i v e s t t h e t r i a l c o u r t o f j u r i s d i c t i o n t o e n f o r c e i t s 

o r d e r i f t h a t o r d e r i s n o t s t a y e d p e n d i n g a p p e a l . See, e.g., 

R u l e 6 2 ( a ) , A l a . R. C i v . P. ( " U n l e s s o t h e r w i s e o r d e r e d by t h e 

c o u r t , an i n t e r l o c u t o r y o r d e r o r f i n a l judgment i n an a c t i o n 

f o r an i n j u n c t i o n ... s h a l l n o t be s t a y e d d u r i n g t h e p e r i o d 

a f t e r i t s e n t r y and u n t i l an a p p e a l i s t a k e n o r d u r i n g t h e 

p e n d e n c y o f an a p p e a l . " ) . See a l s o U n i o n O i l Co. o f  

C a l i f o r n i a v. L e a v e l l , 220 F.3d 562, 565-66 ( 7 t h C i r . 2 0 0 0 ) ( " A 

n o t i c e o f a p p e a l does n o t s t a y e n f o r c e m e n t o f a d i s t r i c t 

c o u r t ' s o r d e r . ... A j u d g e may--and s h o u l d - - e n f o r c e an un-

s t a y e d i n j u n c t i o n w h i l e an a p p e a l p r o c e e d s . ... C h a r l e s A l a n 
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