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LYONS, Justice.

In appeal no. 1080662, Kappa Sigma Fraternity, Kappa Nu
Chapter ("the chapter"), appeals from a March 6, 2009, order
of the Mobile Circuit Court that enforced an agreement hetween
the chapter and Ryan Price-Williams settling Price-Williams's
action agalinst the chapter. Price-Williams has moved tc
dismiss that appeal on the bkasis that this Court lacks
subject-matter Jjurisdiction of the appeal. In appeal no.
1081134, tLhe chapter appeals from an April 16, 2009, order of
the Mobile Circuit Court that enforced its March 6, 2009,
order. We deny Price-Williams's motion to dismiss appeal no.
1080662, and we affirm the trial court's decisions 1in both
appeals.

Factual Background and Procedural History

Price-Williams was not a member of the chapter but
visited a party hosted by the chapter on January 31, 2004.
While at the party, Price-Williams was assaulted. The record
does not disclose the precise nature of Price-Williams's
injuries, but it is undisputed that he sustained significant,

permanent injuries as a result of the assault.
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On November 28, 2005, Price-Williams sued Kappa Sigma
National Fraternity ("the national fraternity"), the chapter,
and Gabriel Kevin Dean, Charles Brandon Baber, and Michael
Taylor Howard, twe of whom were members of the chapter.! The
complaint alleged that Dean, Raber, and Howard had perpetrated
the assault and that they had done s0o as agents of the
national fraternity and of the chapter. The first cocunt of
the complaint sought recovery from the individual defendants
based on the assault and from the national fraternity and the
chapter based on a theory of vicariocus liability arising from
the assault. The second count of tLhe complaint sought
recovery from all the defendants, alleging that tThey had
negligently and/or wantonly hosted the party. The third count
of the complaint sought recovery from the national fraternity
and from the <chapter, alleging that they had negligently
and/or wantonly failed to create, implement, and follow rules
and regulations that would have prevented the assault.

The national fraternity and the chapter were represented
by the same counsel. Although the record does not show when,

the parties agree that the trial court entered a summary

'Dean and Baber were members and officers of the chapter;
Howard was not a member.



10806062; 1081134

judgment in favor of the national fraternity on all counts.
The individual defendants never answered Lhe complaint or
otherwise appeared in the acticn. Counsel for the c¢havpter did
not represent the individual defendants. The trial court
entered a default judgment against the 1ndividual defendants
on Mey 10, 2007, bhut it did not determine the amount of
damages to be awarded. As to liability, the chapter was the
sole remalning defendant.

The action was tried to a jury beginning on November 17,
2008, After closing arguments on November 20, 2008, Dbut
before the jury was charged, Frice-Williams and the chapter
entered 1nto a c¢onfidential settlement agreement,. The
agreement was not reduced to a writing but was stated before
the trial court by counsel for Price-Williams and counsel for
the chapter. The record includes the following transcript of
their statements:

"[Price-Williams's counsel] : Judge, the
parties, or at least [Price-Williams] and the
[chapter], have reached a settlement. It's
confidential. Of course we'll advise the court.

The [chapter] has agreed to pay ... to settle their

[si¢] liakility, with ftThe remaining liability an

amount to be determined by the court.

"[The trial court]: Okay. And vou will submit

to me a proposed order with the appropriate
findings?
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n

"[The chapter's counsel]: We'll do a Joint
stipulation and a proposed order.

"[The trial court]: And as far as I am
concerned, y'all are free Lo go, and I will Jjust
tell the Jjury that vyou shook hands and left and
there's nothing else for them to do.

"[Price-Williams's counsel]: Uh-huh. That we
resolved our differences and withcut them it would
have never gotten resolved.

n
-

"[Price-Williams's counsel]: And, Judge, as the
Court 1s aware, we had conceded that the [national
fraternity] was not liable at summary Judgment
stage. Because there is still hanging out there the
individuals for a short period of tTime, [the
chapter's counsel] needs a -- I would assume a
[Rule] 54 (b)[, Ala. R. Civ. P.,] order or --

"[The chapter's counsel]: That, or -- that, or
perhaps we could simply include it in the release --

"[Price-Williams's counsel]: That will bhe --

"[The chapter's counsel]: -- the national
fraternity --

"[Price-Williams's counsel]l: That will be fine.

"[The chapter's counsel]: A1l I am interested in
is --

"[Price-Williams's counsel]: Finality.

"[The chapter's counsel]: -- between you, your

client and --
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"[Price-Williams's counsel]: The fraternity.

"[The chapter's cococunsel]: -- my clients.

"[Price-Williams's counsel]: That's right.
Fraternities. That's right.

"[The chapter's counsel]: So that we're --

"[Price-Williams's counsel]: We'll include that

into the release.
"[The trial court]: CQkay.

"[The chapter's counsel]: And that ought to --

that ought to -- and then I may come tTco the court
with regard to some sort of a [Rule] 54 (b)
arrangement.

"[The trial court]: That's fine."

The trial court then dismissed the Jjury.

Subsequently, a disagreement arose between Price-Williams
and the chapter regarding the fterms of the settlement. Price-
Williams argued that he intended to release only the national
fraternity and the chapter, not the individual defendants--
either as individuals or as agents of the <chapter. The
chapter argued that the settlement agreement included a
release of the national fraternity, +Lthe chapter, and the
individual defendants in their capacities as agents of the
chapter. The chapter contended that the only claims Price-

Williams had reserved were claims against tLhe individual
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defendants in their individual capacities. On December 23,
2008, Price-Williams and the chapter each filed a motion to
enforce the settlement agreement according to those respective
interpretations.

On January 5, 200%, before the trial ccurt ruled on the
parties' motions to enforce the settlement agreement, 1t
entered an order assessing damages against the individual
defendants. The trial court made detailed Ifindings of fact
regarding the events underlying Price-Williams's ¢laims and
the liability of the individual defendants. Regarding the
first count of the complaint, it concluded that each of the
individual defendants had acted negligently and wantonly with
respect to the assault. The trial court determined that
Howard was not a member of the chapter but that Dean and Raber
were members and officers of the chapter and that they "were
responsible for maintaining order at the fraternity house
through the implementation and enforcement of an approprlate
risk management program” for the chapter. Dean and Baber held
those duties on the night of the party at which Price-Williams
was assaulted. Regarding the second and third counts of the
complaint, the trial court held that Dean and Baber, in

hosting the party and failing to create, implement, and follow

7
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rules and regulations that would have prevented the assault,
acted negligently and wantonly and were liakle to Price-
Williams. Based on 1its findings, the trial court awarded
Price-Williams S$500,000 in compensatory damages and 5750,000
in punitive damages against the individual defendants. The
trial <¢ourt noted:

"The total amount of the wverdict is therefore

51,250,000, It is the intention of this court that

the verdict represents the total damages to be

awarded [Price-Williams] for all damagel[] suffered

by him as a result of [fthe assault] and that the

individual defendants are entitled tc a setoff of

the amount paid to [Price-Williams] by [the chapter]

as a result of the confidential oTro tanto

settlement."”

On January 14, 2008, the chapter responded to Price-
Williams's motion to enforce the settlement agreement and
supplemented its own motion. Price-Williams then responded to
the chapter's supplement. On January 30, 2009, the chapter
moved, under Rule 59%(e), Ala. R. Civ. P., to alter, amend, or
vacate the trial court's January 5, 2009, Jjudgment assessing
damages against the individual defendants,

In its Rule 59 motion, the chapter argued that in the
January 5, 2009, judgment the trial court had authority only

to determine the amount of damages and that it had improperly

made determinaticns regarding liakbility; had improperly

8
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entered Jjudgments against the individual defendants with
respect Lo the third count of the complaint, which had been
stated only against the national fraternity and the chapter;
and had improperly made determinations regarding the existence
of an agency relationship between Dean and Baber and tLhe
chapter. Price-Williams moved To strike the chapter's Rule 59
motion, arguing that the chapter lacked standing because the
judgment was agalinst only the 1individual defendants and
counsel for the chapter did not represent the individual
defendants.

At a February 6, 2009, hearing on the motions tec enforce
the settlement agreement, the trial court denied the chapter's
motion to alter, amend, or wvacate the Jjudgment assessing
damages against the individual defendants. In discussing the
terms of the settlement agreement with counsel, the trial
court noted that if the chapter was concerned with fully
protecting iltself, the release could 1nclude language
releasing the chapter and 1ts agents. Price-Williams's
counsel explained his positicn that the chapter's concern was
with vicarious liability and that a brcader release of the
chapter's "agents" would affect Price-Williams's abkility to

recover from a liability-insurance carrier based on coverage

9
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of two of the individual defendants arising from their acts as
agents of the national fraternity or of the chapter.
Subsegquently, the trial court concluded that the release would
satisfy the settlement agreement if it stated that Price-
Williams released all claims against LThe chapter based on
vicarious liability. The chapter's counsel requested that the
trial court order that the word "agents" be included in the
release because, he argued, anything less would nct fully
protect the chapter. The trial ¢ourt declined, reasoning that
the chapter would be fully protected by a release of all
vicarious liability and that counsel for the chapter had nc
basis for asking for relief for the individual defendants
because they were not his clients. The trial court then
ordered that the parties exchange a release and the settlement
funds within 30 days.

On March 6, 2009, the trial court entered a written
order, finding as follows:

"[Tlhe settlement of record as stated in open court

on Novemker 20, 2008, relieved the ... chapter, from

all liability, including any liability that may be

asserted against 1t Dbased upon any vicarious

liability theories, relating to [Price-Williams's]

claims against it in this lawsuit. This court

further finds that [Price-Williams's] claims against
the individuals as alleged 1n the Complaint,

10
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including the capacities asserted therein, were
reserved and excluded from the setflement.”

The trial court granted Price-Williams's motion to enforce the
settlement agreement and denied the chapter's motion. The
trial court ordered Price-Williams to exegute a release
compliant with the court's findings and ordered the chapter to
"tender the settlement proceeds to [Price-Williams's] counsel
on or before March 9, 2009." The trial court further stated:
"Upon the consummation of the settlement ... this matter will
be deemed dismissed with prejudice, esach party Lo bear its own
cost."

On March 9, 2009, the chapter filed a notice of appeal to
this Court. That appeal was docketed as appeal no. 1080662.°
The chapter did not pay the settlement proceeds to Price-
Williams as ordered by the March &, 2009, order. HNor did the
chapter at that time move to alter, amend, or vacate the March
6, 2009, order under Rule 59, Ala. R. Civ. P., or reguest a
stay of the order under Rule 62, Ala. R. Civ. P.

On March 10, 2009, Price-Williams moved the trial court

to find the chapter in <¢ivil contempt under Rule 70A, Ala. R.

‘On March 5, 2009, the chapter filed a petition for a writ
of mandamus, which this Court denied on April 7, 2009 (case
no., 1080649).

11
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Civ. P., and to impose sanctions for its failure to pay the
settlement proceeds ag required by tLhe March 6, 2009, crder.
On March 11, 2009, the chapter responded to Price-Williams's
moticn and moved to stay the proceedings in the trial court
pending a resolution of appeal no. 1080662.

At a hearing on Price-Williams's and the chapter's
moticns on April 16, 2009, the +trial court denied the
chapter's motion to stay. The trial court ordered the chapter
to comply with the March 6, 2009, order and to pay the
settlement proceeds to Price-Williams within 24 hours. At a
hearing on the follcwing day, 2April 17, 2008, the chapter
orally renewed its motion to stay the proceedings. The trial
court again denied the motion and ordered the chapter to
comply with the April 16, 2009, order or to face sanctions.
The transcript of that hearing shows that counsel for the
chapter complied, stating: "I wish and intend to maintain
my client's rights to pursue the issues that have been ralised
on appeal, and don't intend to walve those rights or agree to
satisfaction of the order ... of this Court that this payment
is being tendered.” The chapter filed a notice of appeal of
the April 16, 2009, order on May 27, 2009, That appeal was
docketed as appeal no. 1081134.

12
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Analysis

I. Price-Williams's Motion to Dismiss Appeal No. 1080662

In Price-Williams's motion to dismiss appeal no. 1080662,
he argues that this Court lacks subject-matter jurisdiction
because, he says, Lthe appeal is not from a final judgment.
Price-Williams contends that the trial court, in its March &,
20089, order, expressly retalned Jurisdiction wuntil the
settlement agreement was consummated. Because the chapter
failed tTo pay tThe settlement proceeds before it filed its
notice of appeal, Price-Williams contends that the March 6,
2009, order never became final and that the trial court never
lost Jurisdiction. The chapter responds, arguing that,
because the March 6, 2009, order resolved all issues between
the remaining parties, 1t was a final, appealable judgment.

This Court has Jjurisdiction to consider appeal no.
1080662 even 1f the March o, 200%, order was not a final
judgment. Rule 4(a} {l) (Ay, 2Ala. R. App. P., expressly
contemplates appeals from orders "granting, continuing,
mocdifying, refusing, or dissolving an injunction, or refusing
to dissolve or toe modify an injunction.™ "An injuncticn 1is
defined as '[a] court order c¢ommanding o¢or preventing an

action.' Black's Law Dictionary 788 (7th ed. 19%9)." Dawkins

13
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v. Walker, 794 So. 2d 333, 335 (Ala. 2001). The trial court's
March 6, 2009, order commanded the chapter to take specific
acticn--to payv the settlement proceeds to Price-Williams by
March 9, 2009. Because the March 6, 2008, order commands the
chapter to take action, we conclude that it 1s injunctive 1in
nature. See Dawking, 78%4 So. 2d at 335. "An appeal may be
taken from ‘any interlocutcry order granting, continuing,

mocdifying, refusing, or dissolving an injunction, cr refusing

to dissclve or to modify an injunction.' Rule 4(a) (1) (A),
Ala. R. App. P." Watson wv. Watson, 910 So. 2Zd 765, 768 (Ala.
2005) .7

Justice Murdock's opinion concurring 1n the rationale 1n
part and concurring in the result relies on the several cases
for the propesition that all rulings enforcing a settlement

are appealable as final judgments. In Cincinnati Insurance

"We note that a proceeding to enforce a settlement is in
the nature of an action cn a contract that leads to the entry

of a money judgment. In this ac¢tion, the tTrial court instead
enforced the parties' settlement agreement by way of an
injunction. However, the chapter has not argued on appeal the

impropriety of injunctive relief based on the adequacy of a
remedy at law. United Servs. Auto. Ass'n v. Allen, 519 So. 2d
506, 508 (Ala. 15888) ("An injunction is tc be issued only to
prevent subkstantial injury where no adequate remedy at law is
availabkle ...."). Accordingly, for purpcoses of this appeal,
we assume, without deciding, the propriety of injunctive
relief under the circumstances here presented.

14
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Cos. v. Barber Insulation, Inc., 946 So. 2d 441, 449 (Ala.

2006), however, there is no indlication that the trial court
entered an corder, as in this case, compelling compliance and
declining to dismiss the action. The same can be said of

Jones v. Stedman, 595 So. 2d 1355 (Ala. 1992}, and Phillips wv.

Knight, 559 So. 2d 564 (Ala. 1990). Contractor Success Group,

Inc. v. Service Thrust Organization, Inc., 681 So. 2d 212

{(Ala. Civ. App. 1936}, another case cited by Justice Murdock,
is more analogocus toc this c¢ase; the trial court there entered
an order holding a settlement agreement toc be wvalid and
enforceable and ordering the parties Lo execute Lthe agreement
and to comply with it., However, the issue of appealability 1is

not discussed. Mavs v. Julian LeCraw & Co., 807 So. 2d 551,

554 (Ala. Civ. App. 2002), involved an appeal from an order
entering a summary Judgment and refusing to enforce a

settlement agreement. Nero v. Chastang, 358 Sco. 2d 740, 743

{(Ala. Civ. App. 1278), involved an appeal from an order
granting a mction to dismiss kased on an alleged settlement
agreement.

Justice Murdock's opinion also relies upon this Court's

ruling in the initial appeal by Ingram in Ingram v. Pollock,

15
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557 Sco. 2d 119%, 1199 (Ala. 1889), in which the trial court

had upheld a settlement and had stated that, upon notice of
consummation of the settlement, the trial court would dismiss
the action without prejudice. Of course, a different
situation 1is presented here 1in that the trial court ordered
the chapter to make payment by a date certain as opposed to
merely withholding entry of an order dismissing the action
until notice that consummation of the settlement had taken
place. 1In Ingram this Court noted that in the former appeal
it had initially remanded the cause for the entry c¢f a final
appealable order but that, before the trial court could act
upon the remand order, "this Court reconsidered its ruling and
held that the order appealed from was final and that the time
for filing a postjudgment metion or an appeal™ had run. 557
So. 2d at 11%89. This Court further noted that the order of
dismissal was without prejudice to the filing of a motion for
relief from the judgment pursuant to Rule 60, Ala. R. Civ. P.,
or any other apprecpriate postjudgment motion. In Ingram this
Court did not offer any analysis to justify its ruling that

the trial court's order was a final judgment.

16
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After the dismissal of his initial appeal, Ingram filed
a Rule 60 motion, which the trial court denied. When Ingram
filed an appeal from the denial of the Rule 60 motion, the
problem of permitting a Rule 60 motion to serve as a
substitute for an appreal was disposed of with the statement
that under "under the peculiar circumstances of this case, the
Rule 60 (b} grounds provide a wvalid basis for review of the
substantive grounds for relief as reguested.”™ 557 So. 2d at
1200. The peculiar circumstances consisted of two
continuances of the hearing on the moticon challenging the
order enforcing the settlement, one occasioned by illness of
the trial Jjudge and another by a scheduling conflict of
movant's counsel. No authority 1is cited that wculd prevent
the apvpplicability of Rule 58%.1, Ala. R. Civ. P., under such
clrcumstances 1f tThe c¢rder 1in Ingram were indeed a final
Judgment. Of c¢ourse, had the Court stood by its initial
ruling in the former appeal, the movant would not have been
relegated to reliance upcen Rule 60, and the dubious procedural
ruling in Ingram would not have been necessary. Consequently,
at most, the ruling in the former appeal referred to in Ingram

constitutes no more than phvsical precedent and 1s not an

17
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adjudication of the status of the corder at issue in Ingram as
a final 7Judgment. Morecover, even 1t does constitute an
adjudication on the merits of the issue of finality of the
trial court's order enforcing the settlement, the facts of
Ingram--where the trial court merely Imposed a negative
restraint as opposed to a mandatory injunction—--are clearly
distinguishable from the trial court's action in the instant
case.

Because we conclude that the trial court's March 6,
2009, order was injunctive in nature and, therefore, that an
appeal may be taken from it on that basis, we deny Price-
Williams's motion to dismiss appeal no. 1080662.

IT. Appeal No. 1081134

On April 16, 2009, the trial court ordered the chapter to
comply with the court's March 6, 2009, order by paving the
settlement proceeds Lo Price-Williams within 24 hours. The
chapter did so bhut then appealed the trial court's April 16,
200%, order. In appeal no. 1081134, the chapter argues that
the trial court lacked Jjurisdiction to enter the April 16,
2009, order and asks this Court to instruct Price-Williams to

return the settlement proceeds pending the outcome of appeal

18
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no. 1080662. Specifically, the chapter argues that the trial

court lost jurisdiction over matters pertaining to the March

6, 2009, order once the chapter had filed a notice of appeal

of that order. Price-Williams contends that the trial court

retained jurisdiction to enter the April 16, 2009, order,

because, he argues, that order was <collateral to the March ¢,

2009, order.

Because the March 6, 2009, order was an injunction

requiring performance of a specific act, we need not determine

whether the April 16, 2009, order was <collateral to appeal no.

1080662. An appeal of an order imposing an injunction does

not divest the trial court of jurisdiction to enforce 1its

order 1 f that order is not stayed pending appeal. See, e.qg.,

Rule 62(a), Ala. R. Civ. P. ("Unless otherwise ordered by the

court, an interlocutory order or final Jjudgment 1in an action

for an injunction ... shall not be stayed during the period

after 1its entry and until an appeal 1is taken or during the

pendency of an appeal."). See also Union 0il Co. of

California v. Leavell, 220 F.3d 562, 565-66 (7th Cir. 2000) ("A

notice of appeal does not stay enforcement of a district

court's order. ... A judge may--and should--enforce an un-

stayed injunction while an appeal proceeds. ... Charles Alan
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