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This court's opinicn of December 18, 2009, is withdrawn,
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This is the second time these parties have been before

this court. See Drees v. Turner, 10 So. 3d 601 (Ala. Ciwv.

App. 2008). In the first appeal, Hajo Drees argued to this
court that the Jefferson Circult Court had erred in entering
orders dismissing his action against Kile T. Turner, Richard
L. Vincent, and Sara Turner ("the defendants") based on the
doctrine of judicial immunity. This court did nct address the
substance of that argument but, instead, concluded that the
trial court had Impermissibly converted the defendants'
motions to dismiss to motions for a summary Jjudgment by
considering matters ocutside the pleadings. 10 So. 3d at 602-

03. Relving on Poston v. Smith, 666 So. 2d 833 (Ala. Civ.

App. 18%85), this court held that the trial ccurt shculd have
given the parties an opportunity to submit evidence ocutside
the pleadings to bolster their respective positions, and we
reversed the orders of dismissal and remanded "the cause for
further proceedings consistent with this [court's] opinicon.”
10 So. 23d at 603.

On remand, the trial court ordered the parties to attend
a status conference, at which the parties were to apprise the

trial court c¢f "the path this litigation will take 1In
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consonance [with the Court of Civil Appeals' opinion].
Following that conference, the parties submitted briefs to the
trial court regarding their interpretation of this court's
mandate. On March 20, 2009, the trial court entered a
Judgment in which it explained that it had reviewed material
outside the pleadings, which Drees had submitted in respocnse
to the defendants' moticns to dismiss, but that it had done so
only because 1t "was necessary to read evervthing to determine
what was included in [Drees's] Complaint and what was not."
The trial court stated that 1t had not based 1its initial
decision to dismiss the action on that material. The trial
court acknowledged that it had guoted a porticn of that
material 1in 1ts original orders granting the motions to
dismiss, but, 1t stated, the language was merely dicta and it
had not considered the language 1n 1itCs decision-making
process. The trial court thereafter reentered a Jjudgment
dismissing the action without affording Drees any opportunity
to conduct discovery or to submit additional evidence in
support of his position that the case should be considered on
summary Judgment. Drees appealed tco the Alabama Supreme

Court; that court determined that the appeal fell within this
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court's appellate Jurisdiction and, accordingly, transferred
the appeal to this court.

In this appeal, Drees initially argues that the trial
court erred in failing to follow this court's mandate.

"'Tt is the duty of the trial court, on remand,
Lo comply strictly with tLhe mandate of the appellate
court according te its true intent and meaning, as
determined by the directions given by the reviewing
court. No Judgment other than that directed or
permitted by the reviewing courl may be entered ....
The appellate court's decision is final as toc all
matters before it, becomes the law ¢f the case, and
must be executed according to the mandate ...."'"

EX parte Alabama Power Co., 421 So. 2d 151, 155 (Ala. 1983)

(guoting 5 Am. Jur. Z2d Appeal and Error § 991 (1962)).

Pursuant to Alabama Power, our conclusion in the first

appeal that the trial court had considered evidence outside
the pleadings became the law of the case.

"'"Under the dectrine of the 'law of the case,’
whatever 1is once established between the same
parties in the same case continues to be the law of
that case, whether or not c¢orrect on general
principles, s¢ long as the Tacts o¢n which the
decision was predicated continuse to be the facts of
the case."' Stockton v. CKPD Dev. Co., LLC, 9282 So.
24 1061, 1066 (Ala., 2007) ({(quoting Blumberg wv,.
Touche Ross & Co., 514 So. 2d 822, 924 (Ala. 1987)}).
'"[Ulnless the facts upon which the holding of the
Court of Civil Appeals was predicated have changed,
the holding of the Court of Civil Appeals 1s the law
of the case.' Stockton, %82 So. Zd at 1066-67."
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M.M. v. D.P., [Ms. 2080582, Oct. 30, 2009] So. 3d ’

(Bla. Civ. App. 2009) {(emphasis added). In Ex parte Discount

Foods, Inc., 78% So. 2d 842 (Ala. 2001), the supreme court

explained the law-of-the-case doctrine as follows:

"The purpose of the doctrine is to bring an end to
litigation by foreclosing the possibility of
repeatedly litigating an issue already decided.

However, the law-of-the-case doctrine does not in
all circumstances require rigid adherence to rulings
made at an earlier stage of a case. The doctrine
directs a court's discretion; it does not limit a

court's power. The law-of-the-case doctrine is one
of practice or court policy, not of inflexible law

L1
.

789 So. 2d at 846 n.4.

Although this court held in the first appeal that the
trial court had considered evidence outside the pleadings In
rendering its corders ¢f dismissal, the facts upon which that
holding was based have now changed. The record now contains
information directly from the trial court in which the trial
court explains that it did not consider evidence outside the
pleadings in ruling on the motions Lo dismiss. The whole
purpose of the reversal was Co assure that the court had
followed proper procedures before Drees's case was summarily
disposed of., That purpose would have been served by allowing

Drees an opportunity to present additional evidence had the
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moticons to dismiss been converted to motions for a summary
Judgment; however, that purpose has now been equally served by
the trial court's ruling on the metions to dismiss without its
considering any material outside the pleadings. Accordingly,
based on the particular facts adduced on remand, we hold that
the law-of-the-case dectrine did not prevent the trial court
from reentering a Jjudgment dismissing the case.

Drees next argues that the trial c¢ourt erred in
dismissing the action. General rules of pleading reguire cnly
that a complainant make "a short and plain statement of the
claim showing that the pleader is entitled tc relief."™ Rule
8(a) (1), Ala. R. Civ. P. Drees, howsver, elected tc file an
11-page complaint with reference to 15 exhibits totaling 77
pages. In the complaint, which was filed on December 13,
2007, Drees made the following allegations: Angela Turner had
been 1nvolved 1n a custody-modificaticn dispute with Kile
Turner, her former husband and a licensed attorney, since
November 2005. During the custcedy proceedings, which we will
refer to as "the Turner custody case," Drees married Angela.
Subsequently, Kile, Sara Turner, Kile's new wife, and Richard

Vincent, Kile's attorney 1in the Turner custody case,
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separately contacted Denita Steinbach Drees, Drees's former
wife, and/or Denita's attorney 1n an effort to gain
information regarding Drees and to interfere with Drees's
custody case against Denita. Through those efforts, Vincent
obtained a certified copy of a protection-from-abuse order
("the PFA order™) that had been entered by a Nebraska court in
2004 against Drees; the PFA order was obtained by Denita and
was 1n force until June 2005, when it expired withcut having
been vioclated. Drees maintains that Denita had made
groundless accusations of abuse against him in order to obtain
the PFA order; that she had since been committed to a
psychiatric facility; and that, despite the defendants'
efforts to obstruct his custody case, he eventually gained
custody of the couple's three children, proving that the abuse
allegations were false.

On April 2, 2007, Vincent, on behalf of Kile, filed a
motion in the Turner custody case asserting that Drees had
been convicted cof domestic violence upcn Denita. During the
trial of the Turner custody case in May 2007, Vincent stated
on four separate occasicns that Drees had been convicted of

having committed domestic violence not only against Denita,
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but also against one of Drees's children. Kile also stated
under oath that Drees had been convicted of domestic violence
agalinst Denita and against one of Drees's children. Drees
asserts that, as trained and licensed attorneys, both Kile and
Vincent knew that Drees had never been convicted of domestic
viclence. Drees maintains that Kile's and Vincent's
statements were made in order for Kile to gain custody of Kile
and Angela's children, to gain child support from Angela, and
to avoid any child-support okligations to Angela. According
to Drees, Vincent benefited from his statements by recelving
over $50,000 in attorney's fees from Kile and Kile's mother.

On June 14, 2007, the judge presiding over the Turner
custody case entered a judgment transferring custody of the
Turner c¢hildren to Kile. That Jjudgment contained two
separate, but related, findings that Drees had been convicted
of domestic violence against Denita and against one of Drees's
children. Angela, through her attorney, alerted the trial
Judge during the trial and in posttrial motions that, in fact,
Drees had not been ccenvicted of domestic violence. According
to Drees, the trial judge did not grant any motion filed by

Angela to correct the Jjudgment. Subsequently, pubklic
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documents recording the statements made by Kile and Vincent
were "freely disseminated in the community,"™ including the
school two of Drees's children attended.

In October 2007, Drees filed a "Third Party Motion to
Expunge False Information from the Record" 1in the Turner
custody case. At the hearing on that metion, Drees, through
his attorney, represented that he had never been convicted of
domestic violence and reguested that Kile and Vincent produce
any evidence to support their contention that he had been.
Vincent replied, "Well, the record speaks for itself."™ The
Judge subsegquently amended the Turner custoedy-modification
Jjudgment to remove any finding that Drees had been convicted
of domestic viclence and to insert a finding that cnly the PFA
order had Dbeen entered against Drees. Neither Kile nor
Vincent ever retracted their statements in court or to "the
community," ever apologized to Drees, or ever showed any
remorse.

In count one of his complaint, Drees alleged that Kile
and Vincent had invaded his privacy by "wrongfully intruding
intce his solicitude and seclusion of his private affairs and

concerns in a manner that clearly and publicly violates the
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ordinary decencies of human behavior and putting [Drees] in a
false light in his community and profession.™ 1In count two,
Drees alleged that Kile and Vincent had committed "abuse of
process on his person when they knowingly, intentionally and
deliberately orchestrated a guilty conviction for domestic
viclence that they knew or in the exercise of reasonable care,
should have known, and was false." In count three, Drees
averred that Kile and Vincent had "intended to inflict
emotlional distress on [Drees] when they made him guilty and
convicted him of an erroneocus and false felony crime against
his ex-wife and one of his children.™ In count four, Drees
asserted that Kile and Vincent had acted "with such extreme
and cutragecus misconduct when they orchestrated, manufactured
and cotherwise falsely stated that [Drees] was guilty and
convicted of the felony crime of deoemestic viclence against his
ex-wife and one of his children."” Drees claimed that the
statements and actlions of Kile and Vincent cost him over
$150,000 1in lost billable hours, threatened his current
employment, 1mpaired his ability tc obtain employment,
strained his relationship with Angela and his three children,

caused him great mental anguish, and forced him to incur cver

10
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59,490 in legal fees and costs. Drees demanded compensatory
and punitive damages in an unstated amount to be determined by
a jury.

In his amended complaint, filed on January 4, 2008, Drees
added Sara as a defendant. After adopting all the factual
allegations and claims asserted in the original complaint,
Drees made the following additional allegations: Sara 1s a
licensed practicing attorney. Sara had "aggressively"
contacted Denita, who Sara knew had psychiatric problems, cver
15 times since the spring of 2006 1in order to obtain
detrimental 1information about Drees that cculd be used to
support Kile's petition in the Turner custody case. Those
contacts by Sara occurred during Drees's own custody case
against Denita; they caused Denita great mental distress that
exacerbated her psychiatric problems, which subsequently
prevented Denita from having unsupervised visitation with the
Dreeses' children for over six months; and they interfered
with the Dreeses' custody proceedings. Eile wused the
information Sara had cbtained to threaten Drees in an effert
to galn Drees's asslistance with Kile's custody petition.

Sara, in an effort to place Drees in a false light before his

11
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family, his friends, and the community, and to influence the
outcome of the Turner custody case, stated "to public and
private persons 1in person and in documents" that DLrees had
been convicted of domestic violence against Denita and against
one ¢f Drees's children. On November 21, 2007, Dress sent
Sara a letter advising her that he considered her statements
and conduct actionable and advising Sara of his intent to file
a civil action agalnst her and to initiate a complaint with
the Alabama State Bar seecking the termination of her license
to practice law unless she or her attorney contacted him "to
discuss how this wrong can be righted and the damage
repaired.™ Sara responded through counsel te Angela's
attorney, requesting that Drees cease and desist any
communication with Sara. Although Angela's attorney did not
represent Drees, the attorney charged Drees for her Cime spent
in relayving that information. On November 30, 2007, Sara, in
an effort to intimidate, harass, and silence Drees, "abused
the judicial system" by filing a nonparty motion for contempt
against Drees in the Turner custcedy case despite knowing that
Drees was not a party tce that action and, as Drees asserts,

that that court had no jurisdiction over Drees.

12
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"On review of a Judgment of dismissal, the
Judgment 1is not entitled to a presumption of
correctness. Allen v. Johnny Baker Hauling, Inc.,
545 So. 24 771, 772 (Ala. Civ. App. 198%). The
appropriate standard of review 1is whether the
plaintiff could prove any set of circumstances that
would entitle the plaintiff to relief. Rule
12(b) (6), Ala. R. Civ. P,; Raley v, Citibanc of
Alabama/Andalusia, 474 So. 2d 640, 641 (Ala. 1985);
Hill v. Falletta, 589 So. 2d 746 (Ala. Civ. App.
1991). In reviewing a dismissal, this Court does not
consider whether the plaintiff will ultimately
prevail, but only whether the plaintiff may possibly
prevail. Fontenot v. Bramlett, 470 So. 2d 668, 671
(Ala. 1985); Rice v. United Insg. Co. of America, 465
So. 2d 1100, 1101 (Ala. 1984). A dismissal is proper
only when i1t appears beyond doubt that the plaintiff
can prove no set of facts in support of the claim
that would entitle the plaintiff to relief. Garrett
v. Hadden, 495 Sco. 2d 6le, 617 (Ala. 1986); Hill v,
Kraft, Inc., 496 So. 2d 768, 769 (Ala. 1986). A
dismissal is different from a summary Jjudgment, and
more difficult to obtain than a summary judgment. To
get. a summary Jjudgment, the movant must show that
there 1s no genuine issue c¢f material fact and that
the movant is entitled to a judgment as a matter of
law. Rule 56{¢), Ala. R. Civ. P.; Bussevy v. John
Deere Co., 531 So. 2d 860 (Ala. 1988)."

Green v, Nemish, 652 So. 2d 243, 244 (Ala. 1994). Further,

"'[t]he well-understood position of an
appellate court reviewing the grant of a
motion to dismiss is, taking the
allegations of the complaint most strongly
in favor of the pleader, to determine
whether the plaintiff cculd prove any set
of facts In support of his claim which
would entitle him to relief. Rule 12, [Ala.
R. Civ. P.], and commentary.'

13
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"Jones v. Lee County Commission, 3%4 So. 2d 828, 930
(Ala. 1981) (emphasis added)."

Holway v, Wanschek, 690 So. 2d 429, 431 (Ala. Civ. App. 1997},

Construing the allegations in the original complaint and
the amended complaint most strongly in favor of Drees, we find
that Drees premises his action against the defendants on (1)
the defendants' having contacted his former wife and/or her
attorney in order to gather detrimental information about
Drees that could be used tCo advance Kile's petition in the
Turner custody case, (2) Kile's and Vincent's having
misrepresented to the judge in the Turner custody case on
multiple c¢ccasions that Drees had been convicted of domestic
viclence against his former wife and against one of Drees's
children, (3} Kile's and Vincent's having convinced the Jjudge
in the Turner custody case to include a finding in its final
judgment that Drees had been convicted of domestic violence,
as they had misrepresented to the court, (4) the defendants'
having disseminated pubklic documents to Drees's "community"
containing Kile's and Vincent's misrepresentations, (5) Sara's
having made statements outside judicial proceedings that Drees
had been convicted of domestic violence agalinst his former

wife and against one of Drees's children, and (5) Sara's

14
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having filed a nonparty contempt motion against Drees in the
Turner custody case.

The trial court dismissed the action. The trial court
reasoned that most of Drees's claims arose from "absolutely
privileged" statements made 1in conjunction with Jjudicial

proceedings. See Walker v, Majors, 4%6 So. 2d 726 (Ala.

1886} . As to those claims based on conduct or statements
occurring outside the judicial proceedings, the trial court
concluded that Drees had failed to allege sufficient facts to
state actioconabkle claims of 1invasion of privacy, abuse of
process, or the tort of outrageous conduct/intenticnal

inflicticn of emotional distress. Sece Archie v. Enterprise

Hosp. & Nursing Home, 308 So. 2d 693, 694-95 {(Ala. 1887)

(hclding that a claim alleging intenticonal infliction of
emotional distress and a claim alleging outrageous conduct
actually state the same cause of action).

In his "statement of issues," contained in his principal
appellate brief, Drees lists the following four issues:

1. Does Jjudicial ©proceeding immunity protect

lawyers and their c¢lients whe 1lie in c¢ourt and

manufacture false evidence so as to win their cases?

"2. Does falsely convicting someone of a felony
crime that he has never committed and filing a

15
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contempt action against him when he seeks to correct

said false conviction constitute abuse of process

and invasion of privacy sufficient to award damages?

"3. Does the intentional act of disseminating false

infermation regarding a person to third parties

outside of a court proceeding constitute portraying

that perscn in a false 1ight?

"4, D¢ the intenticnal acts of interfering with a

nonparty to include contacting their ex-spcuse,

contacting their c¢hildren's school personnel,

invading thelr private finances and their place of

employment sufficient [sic] to constitute

intentional infliction of emotional distress as well

as the tort of outrage when committed by three

licensed attorneys?"
However, Drees actually argues only that the absolute
privilege does not shield Kile and Vincent from civil
liability for intentionally and maliciously misrepresenting to
the Judge 1n the Turner custody case that Drees had been
convicted of domestic violence and does not protect Sara for
using her superior legal knowledge Lo harass Drees by filing
a frivolous contempt moticn 1n the court presiding over the
Turner custody case. Crees does not argue that the trial
court erred in dismissing any claims based on the defendants'
allegedly contacting his former wife in preparation for the

Turner custody case, allegedly convincing the judge in the

Turner custody case to include their alleged

16
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misrepresentations in his final Judgment, and allegedly
disseminating those alleged misrepresentations to third
parties through documents and Sara's statements. Hence, we
conclude that Drees has waived any argument that the trial
court erred in dismissing those c¢claims, and we will not

discuss those claims further, See Rogers & Willard, Inc. v.

Harwood, 999 So. 2d 912, 923 (Rla. Civ. App. 2007) ("This
court will not consider on apgeal issues that are not properly
presented and argued in brief.").

We reject Drees's argument that the trial court erred in
dismissing the c¢laim against 5Sara arising cut her filing a
contempt motion against Drees. Drees argues only that Sara,
as a licensed and practicing attorney, should not be immune
from suit for filing a pleading designed sclely to intimidate
or harass him. However, the trial court did not dismiss that
claim based on immunity. Instead, the trial court dismissed
that claim kecause it determined that the factuzl allegaticns
contained in the amended complaint did nct amcunt to abuse of

process. See Preskitt v. Lycnsg, 865 So. 2d 424, 430 (Ala.

2003) ("This Court has held that in order to prove the tort of

abuse of prccess, a plaintiff must prove: """ (1) the existence

17
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of an ulterior purpose; 2) a wrongful use of process, and 3)
malice.""'" (quoting Willis wv. Parker, 814 So. 2d 857, 865
(Ala. 2001), gquoting inturn C.C. & J., Inc. v. Hagood, 711
So. 2d 947, 950 (Ala. 1998))). On appeal, Drees makes no
argument that thetrial court erred inthat respect or that he
actually pleaded sufficient facts tostate a claim of abuse of
process. Drees also makes no argument that theclaim could be
construed so as tostate any other cognizable cause of action.

The trial <court also correctly dismissed those claims
arising out Kile's and Vincent's alleged misrepresentations
made 1in the course of the Turner custody case. Pertinent
statements made 1in the course of judicial proceedings are
absolutely privileged. O'Barr v. Feist, 292 Ala. 440, 445-4¢,
296 So. 2d 152, 156-57 (1974). In this case, the statements
imputed toXile andVincent allconcern a matter pertinent to
a child-custody proceeding, namely, theconviction of domestic
violence by a potential custodian. See Ala. Code 1975, § 30~
3-131 (creating rebuttable presumption that it i sagainst the
best interests of a child to be placed 1into custody of
perpetrator of domestic violence). Absolutely privileged

statements, no matter how false or malicious, cannot be made
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