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v.
Crestview Memorial Funeral Home, Inc., et al.

Appeal from Jefferson Circuit Court
(CV-03-7980)

PER CURIAM.

Faye B. Gilmer appeals from a summary judgment entered in
favor of Crestview Memorial Funeral Home, Inc. ("Crestview"),
Garland "Sonny" Jones, Barry Taul, and Mary Caldwell. At the
time the services that are the basis for the underlying action
were performed, Jones was the owner and president of

Crestview, Taul was the manager of Crestview, and Caldwell was
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an apprentice embalmer and funeral director for Crestview. We
affirm in part, reverse in part, and remand.

Procedural History

On December 19, 2003, Gilmer sued Crestview, Jones, Taul,
and Caldwell. The complaint alleged the tort of outrage,
negligence and/or wantonness, suppression, and breach of
contract. All the claims related to the funeral services,
including embalming, provided by Crestview to Gilmer in
connection with the burial of her deceased husband. On March
23, 2004, the defendants filed a Jjoint answer to the
complaint. On May 16, 2005, Gilmer amended her complaint to
add a claim against Crestview and Jones alleging negligent,
willful, or wanton hiring, training, or supervising of
employees.

On September 1, 2005, the defendants filed a joint motion
for a summary Jjudgment, along with evidentiary materials to
support the motion. On October 18, 2005, Gilmer filed a
response to the defendants' summary-judgment motion, along
with supporting evidentiary materials. On November 14, 2005,
Gilmer filed a motion requesting an order to allow the

issuance of a nonparty subpoena to the Alabama Board of
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Funeral Service. On November 17, 2005, Gilmer filed a motion
requesting that the trial court extend the discovery
deadlines. On December 6, 2005, Gilmer filed a second
response to the defendants' summary-judgment motion, along
with an affidavit from the executive secretary of the Alabama
Board of Funeral Service. On December 12, 2005, the trial
court entered an order, purporting to enter a summary judgment
for Gilmer and to deny the defendants' summary-judgment
motion. However, on December 16, 2005, the trial court
amended i1ts order to simply deny the defendants' summary-
judgment motion and to grant Gilmer's motion for an extension
of time to complete discovery and her motion for an order
allowing the issuance of a nonparty subpoena.

On May 8, 2006, the day the case was set for trial, the
defendants filed a motion in open court to dismiss Gilmer's
complaint under Rule 12 (b) (6), Ala. R. Civ. P. On May 10,
2006, "[ul]lpon hearing extensive oral arguments of counsel and
upon review of the pleadings and evidentiary submissions to
the court," the trial court granted the motion to dismiss all
the claims in Gilmer's complaint and amended complaint. On

May 24, 2006, Gilmer filed a motion to alter, amend, or vacate
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the judgment. The trial court denied this motion on June 23,
2006, but the court set aside this denial and set a hearing on
the motion for June 30, 2006. After conducting the hearing,
the trial court again denied the motion on June 30, 2006. On
July 5, 2006, Gilmer appealed.

F'acts

Shortly after her husband's death, Gilmer contacted
Crestview to provide funeral and burial services for her
husband. On July 17, 2003, Gilmer signed an "Authorization to
Embalm and Prepare." The document authorized Crestview to
embalm the body of Gilmer's husband "us|[ing] the services of
independent embalmers, apprentices or student interns in
connection with such embalming, care and preparation for
disposition, provided that any person rendering such services
is allowed to perform such work under applicable law."

Billy Groves was the only licensed embalmer employed by
Crestview on July 17, 2003. According to his affidavit,
Groves was on medical leave and did not participate in any
embalming services from June 30, 2003, to July 31, 2003.
Groves stated that he was aware that Caldwell and Taul had

claimed that the embalming services performed on Gilmer's
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husband's body were done under Groves's direction and/or
supervision; Groves stated in his affidavit, however, that
this claim was false. Groves stated that, at the time the
embalming services were rendered, he was not aware that
Caldwell or Taul had embalmed the body of Gilmer's husband.
Groves stated that he later learned that Caldwell and/or Taul
had been forging Groves's signature on the official embalming
log maintained by Crestview for inspection by the Alabama
Board of Funeral Service, and Groves learned that Taul had
forged Groves's name on the embalming log for the embalming
services performed on Gilmer's husband's body.'

Taul testified that he had embalmed the body of Gilmer's

husband; Taul acknowledged that he was not a licensed embalmer

'Regulation 395-X-6-.06, Ala. Admin. Code (Alabama Board
of Funeral Service), provides:

"FEach funeral establishment in the state, beginning
January 1, 1986, shall keep a record of each human
dead body embalmed at said establishment and shall
retain such record for a period of not less than
four (4) vyears. The record may be in simple log
form, but shall contain the name of the deceased,
date of embalming, time embalming procedure began
and ended, and the signature of the embalmer. Said
records may contain any additional information, at
the discretion of the establishment, so long as it
meets the aforementioned ©provisions. Embalming
records will be checked during the annual inspection
beginning fiscal year 1986-87."
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or a certified apprentice embalmer when he did so. According
to Taul, while Groves was on medical leave, Crestview would
sometimes hire a "contract embalmer" to perform embalming
services usually performed by Groves. Taul testified that
Crestview did not charge the customer extra when a contract
embalmer was hired; thus, he said, it was more profitable for
Crestview to have an employee perform the embalming services
without hiring a contract embalmer.

The day after Taul embalmed the body of Gilmer's husband,
Caldwell completed a clinical embalming report describing the
embalming procedure. Taul told Caldwell what to write in the
report. Caldwell signed the report and wrote the word
"embalmer" beside her signature. Taul's name did not appear
on this report. Both Caldwell and Taul testified that
Caldwell did not embalm the body of Gilmer's husband and that
she was not present when Gilmer's husband's body was embalmed
by Taul.

Gilmer testified that shortly after her husband's death
her daughter read her an article about Crestview that appeared
in the newspaper. Gilmer understood this article to say that

every body that had been embalmed at Crestview during July
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2003 had not been embalmed by a licensed embalmer. Gilmer
testified that at this time her mental anguish "start[ed]
being almost unbearable." According to Gilmer, she and her
daughter began to investigate whether her husband's body had
been embalmed by a licensed embalmer. This investigation
included telephoning Crestview several times in an attempt to
see the license of the person who had embalmed Gilmer's
husband's body. According to Gilmer, Crestview eventually
told Gilmer's daughter that she could see the embalmer's
license, and Crestview gave her a copy of Caldwell's embalming
license. Caldwell testified that she was not licensed to
embalm in Alabama until July 31, 2003, over two weeks after
the body of Gilmer's husband was embalmed. Caldwell also
testified that she had nothing to do with the actual embalming
of Gilmer's husband's body.

Gilmer testified that her husband was buried on July 19,
2003, and that Caldwell, who was directing the funeral, rushed
the graveside service and did not give Gilmer enough time to
greet the people who attended. According to Gilmer, Caldwell
told Gilmer that her daughters were ready to start the funeral

service, while separately telling the daughters that Gilmer
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wanted to go ahead and "get [the service] over with." Gilmer
testified that she did not complain to anyone at the time
about being rushed. Gilmer also testified that the only thing
that prevented her from greeting people after the graveside
service was not Caldwell, but the heat.

Gilmer testified that, based on her observation while at
the graveside service of the hinges on her husband's casket
and her observation of the hinges in pictures taken at the
service, Gilmer became worried that the casket had been turned
in the wrong direction when her husband was buried. Gilmer
said that several days after the service she had a telephone
conversation with Taul about her concern. Taul assured Gilmer
that her husband's casket was not turned 1in the wrong
direction and that the casket had hinges on both sides.
However, Taul testified that, shortly after the telephone
conversation, he discovered that the casket Gilmer's husband
was buried in did not have hinges on both sides. Taul said he
never informed Gilmer that his statement about the hinges was
incorrect. According to Gilmer, a few days after she spoke
with Taul she had a meeting with Jones, and he admitted that

the casket did not have hinges on both sides and that the
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casket had apparently been turned in the wrong direction when
Gilmer's husband was buried.

Jones testified that he was not involved in the day-to-
day operations of Crestview. Generally, Jones would visit
Crestview two or three times a week. Jones testified that it
was his understanding that, if the licensed embalmer was on
vacation or out sick and the manager of the funeral home was
not a licensed embalmer, the manager would contract with an
independent embalmer to perform the embalming services.

Standard of Review

In the present case, both parties appear to treat the
defendants' "motion to dismiss plaintiff's complaint" as a
motion to dismiss for failure to state a claim under Rule
12(b) (6), Ala. R. Civ. P. However, in reaching its decision
to grant this motion, the trial court explicitly states that
it reviewed "evidentiary submissions."

This Court has held:

"'"When matters outside the pleadings are
considered on a motion to dismiss, the
motion 1is converted 1into a motion for
summary Jjudgment, Rule 12(b), Ala. R. Civ.
P.; this is the case regardless of what the
motion has been called or how it was

treated by the trial court, Papastefan v.
B & L Constr. Co., 356 So. 2d 158 (Ala.
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1978); Thorne v. Odom, 349 So. 2d 1126
(Ala. 1977). "Once matters outside the
pleadings are considered, the reguirements
of Rule 50, [Ala. R. Civ. P.], become
operable and the 'moving party's burden
changes and he is obliged to demonstrate
that there exists no genuine issue as to
any material fact and that he is entitled
to a Jjudgment as a matter of law.' C.
Wright & A. Miller, Federal Practice &
Procedure, Civil, § 1366 at 681 (1969)."
Boles v. Blackstock, 484 So. 2d 1077, 1079
(Ala. 1%986).'"

Robinson v. Benton, 842 So. 2d 631, 634 (Ala. 2002) (gquoting

Hornsby v. Sessions, 703 So. 2d 932, 937-38 (Ala. 1997)).

In Pittman v. United Toll Systems, LLC, 882 So. 2d 842

(Ala. 2003), this Court set forth the standard of review
applicable to a ruling on a motion for a summary judgment, as
follows:

"This Court's review of a summary judgment is de
novo.

"'"In reviewing the disposition of a
motion for summary Jjudgment, "we utilize
the same standard as the trial court in
determining whether the evidence before
[it] made out a genuine issue of material
fact," Bussevy v. John Deere Co., 531 So. 2d
860, 862 (Ala. 1988), and whether the
movant was "entitled to a judgment as a
matter of law." Wright v. Wright, 654 So.
2d 542 (Ala. 1995); Rule 56(c), Ala. R.
Civ. P. When the movant makes a prima facie
showing that there is no genuine issue of
material fact, the burden shifts to the

10
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nonmovant to present substantial evidence
creating such an issue. Bass v. SouthTrust
Bank of Baldwin County, 538 So. 2d 794,
797-98 (Ala. 1989) . Evidence is
"substantial"” if it is of "such weight and
gquality that fair-minded persons in the
exercise of impartial judgment can
reasonably infer the existence of the fact
sought to be proved." Wright, 654 So. 2d at

543 (quoting West V. Founders Life
Assurance Co. of Florida, 547 So. 2d 870,
871 (Ala. 1989)). Our review 1s further

subject to the caveat that this Court must
review the record in a light most favorable
to the nonmovant and must resolve all
reasonable doubts against the movant. Wilma
Corp. v. Fleming Foods of Alabama, Inc.,
613 So. 2d 359 (Ala. 1993) J[overruled on
other grounds, Bruce v. Cole, 854 So. 2d 47
(Ala. 2003)]; Hanners v. Balfour Guthrie,
Inc., 564 So. 2d 412, 413 (Ala. 1%990).'"

882 So. 2d at 844 (quoting Hobson v. American Cast Iron Pipe

Co., 680 So. 2d 341, 344 (Ala. 1997)).

Discussion

The only argument presented in the defendants' motion was
that all Gilmer's claims should be dismissed because, the
defendants said, all of her claims arise solely from her
allegation that the defendants had violated § 34-13-112, Ala.
Code 1975, a part of Title 34, Chapter 13, "Funeral Services,"
which provides that "[a]ll embalming must be performed under

a licensed embalmer ...." The defendants argued that Gilmer's
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claims cannot be maintained because, they say, § 34-13-112
does not create a private cause of action and a violation of
that statute does not constitute negligence per se. In
response to the defendants' motion, Gilmer did not argue that
§ 34-13-112 creates a private cause of action or that a
violation of +the statute constitutes negligence per se.
Instead, Gilmer argued that the c¢laims asserted in her
complaint are valid common-law causes of action that are not
based solely on § 34-13-112. Gilmer contended that she merely
referenced § 34-13-112 in her complaint to help establish some
of the elements of her common-law claims.

On appeal, the parties present the same arguments they

presented to the trial court. In White Sands Group, L.L.C. v.

PRS II, LLC, 998 So. 2d 1042 (Ala. 2008), this Court held

that, in responding to a summary-judgment motion, a nonmovant
is not required to present substantial evidence of elements of
a claim that are not challenged by the movant. Specifically,
this Court held:

"'The [summary-judgment] movant has the initial
burden of making a prima facie showing that there is
no genuine issue of material fact; if the movant
makes that showing, the burden then shifts to the
nonmovant to present substantial evidence of each
element of the c¢laim challenged by the movant.'

12



1051429

Harper v. Winston County, 892 So. 2d 346, 349 (Ala.

2004) (emphasis added). However, if the movant does
not satisfy his initial burden, 'then he 1s not
entitled to judgment. No defense to an insufficient
showing is reguired.' Ray v. Midfield Park, Inc.,
293 Ala. 608, 612, 308 So. 2d 686, 688 (1975)
(emphasis added). 'A motion that does not comply
with Rule 56(c) [, Ala. R. Civ. P.,] does not require
a response in defense from the nonmovant.' Horn v.
Fadal Machining Ctrs., LLC, 972 So. 2d 63, 70 (Ala.
2007) . Simply stated, '""[a] summary judgment is not
proper 1if the movant has not complied with the
regquirements of Rule 56."' 972 So. 2d at 70 (quoting

Northwest Florida Truss, Inc. v. Baldwin County
Comm'n, 782 So. 2d 274, 277 (Ala. 2000))."

988 So. 2d at 1054-55. Therefore, this Court will address
only the issue whether +the c¢laims asserted 1in Gilmer's
complaint are dependent upon the existence of a private cause
of action under §&§ 34-13-112. This opinion will not address
whether Gilmer has presented substantial evidence of every
element of each of her claims because the defendants' motion,
which argued only that Gilmer had no private cause of action
under § 34-13-112, was so narrowly drawn as not to require
such a response from Gilmer.

In Gilmer's brief on appeal she appears to concede, as
she did before the trial court, that § 34-13-112 does not
permit her to bring a private action under that statute and

that a violation of the statute does not constitute negligence
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