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The p e t i t i o n i n t h e p r e s e n t c a s e c o n c e r n s a d i s c o v e r y 

d i s p u t e i n a t o r t a c t i o n a l l e g i n g s e x u a l m i s c o n d u c t by a 

s u p e r v i s o r . L a u r a Kay C a r l i s l e p e t i t i o n s t h i s C o u r t f o r a 
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w r i t o f mandamus d i r e c t i n g t h e E s c a m b i a C i r c u i t C o u r t t o i s s u e 

a p r o t e c t i v e o r d e r p u r s u a n t t o R u l e 2 6 ( c ) , A l a . R. C i v . P., 

p r o h i b i t i n g d i s c o v e r y o f e v i d e n c e r e g a r d i n g C a r l i s l e ' s p a s t 

s e x u a l c o n d u c t u n l e s s t h e c o n d u c t d i r e c t l y i n v o l v e d Thomas G. 

Moore, who was C a r l i s l e ' s s u p e r v i s o r , o r o c c u r r e d w h i l e 

C a r l i s l e was on d u t y a t t h e v e t e r i n a r y c l i n i c o p e r a t e d by 

A tmore A n i m a l H o s p i t a l , LLC ( " t h e c l i n i c " ) , where Moore and 

C a r l i s l e w o r k e d . We deny t h e p e t i t i o n . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

C a r l i s l e w o r k e d f o r t h e c l i n i c f r o m 2000 t o 2005. D u r i n g 

h e r employment, Moore, a v e t e r i n a r i a n and a m a n aging member o f 

t h e c l i n i c , was C a r l i s l e ' s s u p e r v i s o r and i n t h a t c a p a c i t y had 

d a i l y f r e q u e n t i n t e r a c t i o n s w i t h C a r l i s l e . I n S e p t e m b e r 2006, 

a f t e r she c e a s e d w o r k i n g f o r t h e c l i n i c , C a r l i s l e s u e d Moore 

and t h e c l i n i c ; she a l l e g e d c l a i m s o f a s s a u l t and b a t t e r y , 

i n v a s i o n o f p r i v a c y , t h e t o r t o f o u t r a g e , and n e g l i g e n t 

s u p e r v i s i o n a n d / o r r e t e n t i o n . 1 C a r l i s l e a l l e g e d t h a t Moore 

1 " I t i s w e l l s e t t l e d t h a t Alabama does n o t r e c o g n i z e an 
i n d e p e n d e n t c a u s e o f a c t i o n f o r s e x u a l h a r a s s m e n t . I n s t e a d , 
c l a i m s o f s e x u a l h a r a s s m e n t a r e m a i n t a i n e d u n d e r common-law 
t o r t t h e o r i e s s u c h as a s s a u l t and b a t t e r y , i n v a s i o n o f 
p r i v a c y , n e g l i g e n t t r a i n i n g and s u p e r v i s i o n , and o u t r a g e . " 
Machen v. C h i l d e r s b u r g B a n c o r p o r a t i o n , I n c . , 761 So. 2d 981, 
983 n.1 ( A l a . 1 9 9 9 ) . 
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had i n a p p r o p r i a t e l y t o u c h e d h e r , t h a t he had d i r e c t e d s e x u a l l y 

s u g g e s t i v e and o f f e n s i v e r e m a r k s and g e s t u r e s t o w a r d h e r , t h a t 

he had o p e n l y d i s p l a y e d h i s g e n i t a l i a t o h e r , and t h a t he had 

made i n a p p r o p r i a t e s e x u a l r e f e r e n c e s i n h e r p r e s e n c e d u r i n g 

h e r employment w i t h t h e c l i n i c . C a r l i s l e f u r t h e r a l l e g e d 

t h a t , as a r e s u l t o f Moore's a c t i o n s , she s u f f e r e d m e n t a l 

a n g u i s h , e m o t i o n a l d i s t r e s s , shame, h u m i l i a t i o n , 

e m b a r r a s s m e n t , and l o s t wages. Moore a n s w e r e d t h e c o m p l a i n t , 

d e n y i n g a l l C a r l i s l e ' s a l l e g a t i o n s and c o n t e n d i n g t h a t any 

s e x u a l c o n t a c t b e tween him and C a r l i s l e was c o n s e n s u a l . 

On September 27, 2007, Moore's c o u n s e l , E d w a r d Bowron, 

d e p o s e d C a r l i s l e i n t h e p r e s e n c e o f h e r c o u n s e l , Mark R y a n ; 

Moore a l s o was p r e s e n t . A t a c e r t a i n p o i n t i n t h e d e p o s i t i o n , 

Bowron began t o a s k C a r l i s l e q u e s t i o n s a b o u t h e r s e x u a l 

h i s t o r y . As i t p e r t a i n s t o t h i s p e t i t i o n , t h e e x c h a n g e began 

w i t h a s e r i e s o f q u e s t i o n s c o n s i s t i n g o f w h e t h e r C a r l i s l e had 

had c o n s e n s u a l s e x u a l i n t e r c o u r s e w i t h M o o r e ; w h e t h e r she had 

done so on one o c c a s i o n o u t s i d e t h e w o r k p l a c e ; and w h e t h e r she 

had done so on two o c c a s i o n s i n Moore's o f f i c e . C a r l i s l e 

r e s p o n d e d i n t h e n e g a t i v e t o e a c h q u e s t i o n . Bowron t h e n 
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began what a p p a r e n t l y was t o be a s e r i e s o f q u e s t i o n s 

r e g a r d i n g C a r l i s l e ' s s e x u a l h i s t o r y g e n e r a l l y . 

A t t h a t p o i n t , t h e p a r t i e s a g r e e d t o a d j o u r n t h e 

d e p o s i t i o n i n o r d e r t o a l l o w C a r l i s l e t o f i l e f o r a p r o t e c t i v e 

o r d e r t o p r e v e n t Moore f r o m a s k i n g h e r q u e s t i o n s a b o u t h e r 

s e x u a l h i s t o r y . C a r l i s l e t h e n f i l e d a m o t i o n f o r a p r o t e c t i v e 

o r d e r p u r s u a n t t o R u l e 2 6 ( c ) , A l a . R. C i v . P., s e e k i n g a 

p r o h i b i t i o n on any q u e s t i o n s c o n c e r n i n g C a r l i s l e ' s s e x u a l 

p r e d i s p o s i t i o n o r p a s t s e x u a l c o n d u c t u n l e s s s u c h c o n d u c t 

e i t h e r i n v o l v e d Moore o r o c c u r r e d w h i l e C a r l i s l e was on d u t y 

a t t h e c l i n i c ' s f a c i l i t y . Moore f i l e d a b r i e f i n r e s p o n s e t o 

t h e m o t i o n i n w h i c h he a r g u e d t h a t C a r l i s l e ' s a n s w e r s t o s u c h 

q u e s t i o n s c o u l d l e a d t o a d m i s s i b l e e v i d e n c e . 

The t r i a l c o u r t h e l d a h e a r i n g on t h e m o t i o n , and on 

A u g u s t 27, 2008, t h e t r i a l c o u r t d e n i e d t h e m o t i o n , s t a t i n g , 

i n p e r t i n e n t p a r t : 

" B a s e d upon t h e b r i e f s and a r g u m e n t s p r e s e n t e d , 
[ C a r l i s l e ' s m o t i o n f o r a p r o t e c t i v e o r d e r ] i s , 
h e r e b y , D e n i e d . 

" I t i s f u r t h e r o r d e r e d t h a t t h i s o r d e r d e n y i n g 
t h e m o t i o n f o r p r o t e c t i v e o r d e r i n no way a d d r e s s e s 
t h e a d m i s s i b i l i t y o f any e v i d e n c e a n d / o r t e s t i m o n y 
o b t a i n e d by t h e q u e s t i o n s t h a t a r e b e i n g a l l o w e d t o 
be a s k e d . " 
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C a r l i s l e now p e t i t i o n s t h i s C o u r t f o r a w r i t o f mandamus, 

a s k i n g t h i s C o u r t t o d i r e c t t h e t r i a l c o u r t t o v a c a t e i t s 

o r d e r d e n y i n g h e r m o t i o n f o r a p r o t e c t i v e o r d e r and, 

s p e c i f i c a l l y , t o e n t e r an o r d e r p r o h i b i t i n g a l l d i s c o v e r y o f 

C a r l i s l e ' s s e x u a l h i s t o r y " u n l e s s s u c h c o n d u c t e i t h e r i n v o l v e s 

[ M o o r e ] o r o c c u r r e d w h i l e [ C a r l i s l e ] was e m p l o y e d a t Atmore 

A n i m a l H o s p i t a l . " 

I I . A n a l y s i s 

R u l e 2 6 ( b ) ( 1 ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" P a r t i e s may o b t a i n d i s c o v e r y r e g a r d i n g any m a t t e r , 
n o t p r i v i l e g e d , w h i c h i s r e l e v a n t t o t h e s u b j e c t 
m a t t e r i n v o l v e d i n t h e p e n d i n g a c t i o n I t i s 
n o t g r o u n d f o r o b j e c t i o n t h a t t h e i n f o r m a t i o n s o u g h t 
w i l l be i n a d m i s s i b l e a t t h e t r i a l i f t h e i n f o r m a t i o n 
s o u g h t a p p e a r s r e a s o n a b l y c a l c u l a t e d t o l e a d t o t h e 
d i s c o v e r y o f a d m i s s i b l e e v i d e n c e . " 

R u l e 2 6 ( c ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 

"Upon m o t i o n by a p a r t y o r by t h e p e r s o n f r o m whom 
d i s c o v e r y i s s o u g h t , and f o r good c a u s e shown, t h e 
c o u r t i n w h i c h t h e a c t i o n i s p e n d i n g o r 
a l t e r n a t i v e l y , on m a t t e r s r e l a t i n g t o a d e p o s i t i o n 
o r p r o d u c t i o n o r i n s p e c t i o n , t h e c o u r t i n t h e 
c i r c u i t where t h e d e p o s i t i o n o r p r o d u c t i o n o r 
i n s p e c t i o n i s t o be t a k e n may make any o r d e r w h i c h 
j u s t i c e r e q u i r e s t o p r o t e c t a p a r t y o r p e r s o n f r o m 
a n n o y a n c e , e m b a r r a s s m e n t , o p p r e s s i o n , o r undue 
b u r d e n o r e x p e n s e " 
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R e g a r d i n g t h e i n t e r a c t i o n b e t ween t h e s e two s u b s e c t i o n s 

o f R u l e 26, A l a . R. C i v . P., t h i s C o u r t has o b s e r v e d : 

" ' I t i s w e l l s e t t l e d t h a t t h e R u l e s on 
d e p o s i t i o n and d i s c o v e r y a r e t o be b r o a d l y 
and l i b e r a l l y c o n s t r u e d . R u l e 2 6 ( c ) 
[ A l a b a m a R u l e s o f C i v i l P r o c e d u r e ] 
r e c o g n i z e s , h owever, t h a t t h e r i g h t t o 
d i s c o v e r y i s n o t u n l i m i t e d , and t h e t r i a l 
c o u r t has b r o a d powers t o c o n t r o l t h e use 
o f t h e p r o c e s s t o p r e v e n t i t s abuse by any 
p a r t y . ... The q u e s t i o n on r e v i e w , t h e n , 
becomes one o f w h e t h e r , u n d e r a l l t h e 
c i r c u m s t a n c e s , t h e c o u r t has a b u s e d t h i s 
d i s c r e t i o n . An a p p e l l a t e c o u r t may n o t 
d e c i d e w h e t h e r i t w o u l d , i n t h e f i r s t 
i n s t a n c e , have p e r m i t t e d t h e p r a y e d f o r 
d i s c o v e r y . ' " 

Ex p a r t e F i r s t N a t ' l Bank o f P u l a s k i , 730 So. 2d 1160, 1162 

( A l a . 1999) ( q u o t i n g Ex p a r t e N i s s e i Sangyo A m e r i c a , L t d . , 577 

So. 2d 912, 914 ( A l a . 1 9 9 1 ) ) . 

S i m i l a r l y , w i t h r e s p e c t t o t h e use o f a mandamus p e t i t i o n 

t o o b t a i n a p p e l l a t e r e v i e w o f a d i s c o v e r y m a t t e r , t h i s C o u r t 

has s t a t e d : 

"The u t i l i z a t i o n o f a w r i t o f mandamus t o compel o r 
p r o h i b i t d i s c o v e r y i s r e s t r i c t e d b e c a u s e o f t h e 
d i s c r e t i o n a r y n a t u r e o f a d i s c o v e r y o r d e r . The 
r i g h t s o u g h t t o be e n f o r c e d by mandamus must be 
c l e a r and c e r t a i n w i t h no r e a s o n a b l e b a s i s f o r 
c o n t r o v e r s y a b o u t t h e r i g h t t o r e l i e f . The w r i t 
w i l l n o t i s s u e where t h e r i g h t i n q u e s t i o n i s 
d o u b t f u l . " 
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Ex p a r t e D o r s e y T r a i l e r s , I n c . , 397 So. 2d 98 , 102 ( A l a . 

1 9 8 1 ) . 

I n Ex p a r t e Ocwen F e d e r a l Bank, FSB, 872 So. 2d 810 ( A l a . 

2 0 0 3 ) , t h i s C o u r t began i t s a n a l y s i s o f t h e d i s c o v e r y d i s p u t e 

a t i s s u e by e x p l a i n i n g as f o l l o w s : 

"Mandamus i s an e x t r a o r d i n a r y remedy and w i l l be 
g r a n t e d o n l y where t h e r e i s '(1) a c l e a r l e g a l r i g h t 
i n t h e p e t i t i o n e r t o t h e o r d e r s o u g h t ; (2) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d by a r e f u s a l t o do s o ; (3) t h e l a c k o f 
a n o t h e r a d e q u a t e r e m e d y ; and (4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n o f t h e c o u r t . ' Ex p a r t e A l f a b , I n c . , 
586 So. 2d 889, 891 ( A l a . 1 9 9 1 ) . T h i s C o u r t w i l l 
n o t i s s u e t h e w r i t o f mandamus where t h e p e t i t i o n e r 
has ' " f u l l and a d e q u a t e r e l i e f " ' by a p p e a l . S t a t e 
v. Cobb, 288 A l a . 675, 678, 2 64 So. 2d 523, 526 
(1972) ( q u o t i n g S t a t e v. W i l l i a m s , 69 A l a . 311, 316 
(18 8 1 ) ) . " 

872 So. 2d a t 813. The Ocwen C o u r t t h e n n o t e d t h e d i s c r e t i o n 

t h a t r e s i d e s i n a t r i a l c o u r t w i t h r e g a r d t o d i s c o v e r y m a t t e r s 

and, e c h o i n g t h e f i r s t t h r e e e l e m e n t s a r t i c u l a t e d i n Ex p a r t e 

A l f a b , I n c . , 586 So. 2d 889 ( A l a . 1 9 9 1 ) , s t a t e d t h e f o l l o w i n g 

t w o - p a r t s t a n d a r d f o r r e v e r s i n g a t r i a l c o u r t ' s d i s c o v e r y 

r u l i n g i n r e s p o n s e t o a mandamus p e t i t i o n : 

"(1) [ w h e t h e r ] t h e r e i s a s h o w i n g t h a t t h e t r i a l 
c o u r t c l e a r l y e x c e e d e d i t s d i s c r e t i o n , and 
(2) [ w h e t h e r ] t h e a g g r i e v e d p a r t y does n o t have an 
a d e q u a t e remedy by o r d i n a r y a p p e a l . The p e t i t i o n e r 
has an a f f i r m a t i v e b u r d e n t o p r o v e t h e e x i s t e n c e o f 
e a c h o f t h e s e c o n d i t i o n s . " 
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872 So. 2d a t 813. 

H a v i n g s t a t e d t h i s t w o - p a r t s t a n d a r d , t h e Ocwen C o u r t 

n e x t e x p l a i n e d t h a t , a s i d e f r o m " e x c e p t i o n a l c a s e s , " a p p e l l a t e 

r e v i e w o f a d i s c o v e r y o r d e r by mandamus g e n e r a l l y w i l l n o t be 

a v a i l a b l e : 

" I n c e r t a i n e x c e p t i o n a l c a s e s , h owever, r e v i e w by 
a p p e a l o f a d i s c o v e r y o r d e r may be i n a d e q u a t e , f o r 
e x a m p l e , (a) when a p r i v i l e g e i s d i s r e g a r d e d 
(b) when a d i s c o v e r y o r d e r c o m p e l s t h e p r o d u c t i o n o f 
p a t e n t l y i r r e l e v a n t o r d u p l i c a t i v e d o cuments, s u c h 
as t o c l e a r l y c o n s t i t u t e h a r a s s m e n t o r impose a 
b u r d e n on t h e p r o d u c i n g p a r t y f a r o u t o f p r o p o r t i o n 
t o any b e n e f i t t h a t may o b t a i n t o t h e r e q u e s t i n g 
p a r t y ... ; (c) when t h e t r i a l c o u r t e i t h e r i m p o s e s 
s a n c t i o n s e f f e c t i v e l y p r e c l u d i n g a d e c i s i o n on t h e 
m e r i t s o r d e n i e s d i s c o v e r y g o i n g t o a p a r t y ' s e n t i r e 
a c t i o n o r d e f e n s e so t h a t , i n e i t h e r e v e n t , t h e 
outcome has been a l l b u t d e t e r m i n e d , and t h e 
p e t i t i o n e r w o u l d be m e r e l y g o i n g t h r o u g h t h e m o t i o n s 
o f a t r i a l t o o b t a i n an a p p e a l ; o r (d) when t h e 
t r i a l c o u r t i m p e r m i s s i b l y p r e v e n t s t h e p e t i t i o n e r 
f r o m m a k i n g a r e c o r d on t h e d i s c o v e r y i s s u e so t h a t 
t h e a p p e l l a t e c o u r t c a n n o t r e v i e w t h e e f f e c t o f t h e 
t r i a l c o u r t ' s a l l e g e d e r r o r . " 

872 So. 2d a t 813-14 ( e m p h a s i s a d d e d ) . 

As i n d i c a t e d , Ocwen r e f e r r e d t o t h e s e f o u r " e x c e p t i o n a l 

c a s e s " as " e x a m p l e [ s ] " o f t h e t y p e s o f c a s e s i n w h i c h mandamus 

r e l i e f may be a v a i l a b l e t o r e v i e w a d i s c o v e r y o r d e r . I n 

Ex p a r t e C r a w f o r d B r o a d c a s t i n g Co., 904 So. 2d 221, 224 ( A l a . 

2 0 0 4 ) , t h i s C o u r t s p e c i f i c a l l y e x p l a i n e d t h a t t h e f o u r 
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e x c e p t i o n a l c a s e s i d e n t i f i e d i n Ocwen were " [ t ] h e f o u r most 

common e x a m p l e s " o f c a s e s i n w h i c h r e v i e w by a p p e a l o f a 

d i s c o v e r y o r d e r may n o t be a d e q u a t e and t h a t " t h e l i s t i s n o t 

e x h a u s t i v e . " See a l s o Ex p a r t e S t . V i n c e n t ' s Hosp., 991 

So. 2d 200, 207 ( A l a . 2008) ( t o t h e same e f f e c t ) . 

The n o n e x h a u s t i v e n a t u r e o f t h e l i s t o f " e x c e p t i o n a l 

c a s e s " i d e n t i f i e d i n Ocwen means t h a t t h e f a i l u r e o f a 

d i s c o v e r y r e q u e s t t o f a l l w i t h i n t h e p a r a m e t e r s o f an 

e s t a b l i s h e d p r i v i l e g e as c o n t e m p l a t e d by e x c e p t i o n a l c a s e (a) 

o r t o e n t a i l t h e p r o d u c t i o n o f documents o f t h e n a t u r e 

c o n t e m p l a t e d by e x c e p t i o n a l c a s e (b) does n o t n e c e s s a r i l y 

p l a c e t h a t r e q u e s t b e y o n d o u r c o n s i d e r a t i o n i n a mandamus 

p r o c e e d i n g , p r o v i d e d , o f c o u r s e , t h a t i t o t h e r w i s e meets t h e 

t w o - p a r t t e s t a r t i c u l a t e d i n Ocwen. I n d e e d , w i t h r e s p e c t t o 

e x c e p t i o n a l c a s e ( a ) , t h i s C o u r t has a l r e a d y r e c o g n i z e d t h a t 

"a d i s c o v e r y o r d e r [ t h a t ] c o m p e l s t h e p r o d u c t i o n o f 

i n f o r m a t i o n [may] i m p l i c a t e [ ] p r i v a c y c o n s i d e r a t i o n s a n a l o g o u s 

t o an e v i d e n t i a r y p r i v i l e g e . " Ex p a r t e S t . V i n c e n t ' s Hosp., 

991 So. 2d a t 207. 

C a r l i s l e does n o t a r g u e t h a t t h i s c a s e f a l l s w i t h i n one 

o f t h e Ocwen " e x c e p t i o n a l c a s e s " o r t h a t one o r more o f t h o s e 
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c a t e g o r i e s ( e . g . , e x c e p t i o n a l c a s e (a) o r (b)) s h o u l d be 

e x p a n d e d t o a d d r e s s d e p o s i t i o n t e s t i m o n y o f t h e n a t u r e a t 

i s s u e h e r e . What she does a r g u e , however -- c o n s i s t e n t w i t h 

t h e t w o - p a r t s t a n d a r d a r t i c u l a t e d i n Ocwen f o r r e v e r s a l o f a 

t r i a l c o u r t ' s r u l i n g on a d i s c o v e r y i s s u e -- i s 1) t h a t t h e 

t r i a l c o u r t c l e a r l y e x c e e d e d i t s d i s c r e t i o n and 2) t h a t she 

has no a d e q u a t e remedy by o r d i n a r y a p p e a l . The p r i n c i p l e o f 

s t a r e d e c i s i s and t h i s C o u r t ' s r e l u c t a n c e t o c o n s i d e r 

a b a n d o n i n g p r e c e d e n t i n t h e a b s e n c e o f an a d e q u a t e argument t o 

us t h a t we s h o u l d do s o 2 do n o t p r e v e n t us f r o m c o n s i d e r i n g 

C a r l i s l e ' s p o s i t i o n i n t h i s r e g a r d s i n c e , as n o t e d , t h e l i s t 

o f f o u r " e x c e p t i o n a l c a s e s " i n Ocwen i s n o t e x h a u s t i v e . 

N o n e t h e l e s s , C a r l i s l e has f a i l e d t o s a t i s f y t h e t w o - p a r t 

s t a n d a r d a r t i c u l a t e d i n Ocwen. S p e c i f i c a l l y , C a r l i s l e has n o t 

been a b l e t o d e m o n s t r a t e t h a t t h e t r i a l c o u r t " c l e a r l y 

e x c e e d e d i t s d i s c r e t i o n " i n a l l o w i n g Moore's c o u n s e l t o p u r s u e 

t h e l i n e o f q u e s t i o n i n g i n h e r d e p o s i t i o n r e g a r d i n g h e r s e x u a l 

h i s t o r y . Even i f we were i n c l i n e d , f o r e x a m p l e , t o a p p l y t h e 

2 " S t a r e d e c i s i s commands, a t a minimum, a d e g r e e o f 
r e s p e c t f r o m t h i s C o u r t t h a t makes i t d i s i n c l i n e d t o o v e r r u l e 
c o n t r o l l i n g p r e c e d e n t when i t i s n o t i n v i t e d t o do s o . " Moore 
v. P r u d e n t i a l R e s i d e n t i a l S e r v s . L t d . P ' s h i p , 849 So. 2d 914, 
926 ( A l a . 2 0 0 2 ) . 
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c r i t e r i a o f Ocwen's e x c e p t i o n a l c a s e (b) i n an a p p r o p r i a t e 

c i r c u m s t a n c e t o d e p o s i t i o n t e s t i m o n y , i t i s n o t as i f t h e l i n e 

o f q u e s t i o n i n g s o u g h t t o be p u r s u e d h e r e i s b e i n g p u r s u e d i n , 

f o r i n s t a n c e , an a u t o m o b i l e - a c c i d e n t c a s e . 3 T h i s i s a s e x u a l -

h a r a s s m e n t c a s e . Moore s t a t e s t h a t he i n t e n d s t o show t h a t 

h i s c o n d u c t v i s - ' a - v i s C a r l i s l e , a l t h o u g h i t o c c u r r e d i n t h e 

w o r k p l a c e , was c o n s e n s u a l . C a r l i s l e c o n t e n d s t h a t Moore 

c a u s e d h e r g r e a t e m o t i o n a l d i s t r e s s , m e n t a l a n g u i s h , shame, 

and e m b a r r a s s m e n t . Moore r e s p o n d s by a r g u i n g t h a t C a r l i s l e ' s 

s e x u a l h i s t o r y i s r e l e v a n t t o t h e l e v e l o f o f f e n s e she f e l t 

f r o m t h e a c t s she a l l e g e s Moore c o m m i t t e d and t o an e v a l u a t i o n 

o f t h e e x t e n t t o w h i c h C a r l i s l e m i g h t have been harmed by h i s 

a l l e g e d c o n d u c t . Under s u c h c i r c u m s t a n c e s , and g i v e n t h e 

j u n c t u r e a t w h i c h t h i s c a s e i s p r e s e n t e d t o u s , we c a n n o t s a y 

3Compare, e.g., Ex p a r t e C r a w f o r d B r o a d . Co., s u p r a , a 
c a s e i n w h i c h t h e p l a i n t i f f s s o u g h t t h e p r o d u c t i o n o f one 
y e a r ' s w o r t h o f p a y r o l l r e c o r d s f o r two r a d i o t a l k - s h o w h o s t s , 
t h e d e f e n d a n t s i n a d e f a m a t i o n c a s e . The d e f e n d a n t s ' m o t i o n 
f o r a p r o t e c t i v e o r d e r was d e n i e d , and t h e i r e m p l o y e r f i l e d a 
p e t i t i o n f o r a w r i t o f mandamus i n t h i s C o u r t , a r g u i n g t h a t 
mandamus was p r o p e r u n d e r e x c e p t i o n a l c a s e s (a) and ( b ) . 
P r e t e r m i t t i n g c o n s i d e r a t i o n o f e x c e p t i o n a l c a s e ( a ) , t h i s 
C o u r t c o n s i d e r e d t h e mandamus p e t i t i o n u n d e r e x c e p t i o n a l c a s e 
(b) and c o n c l u d e d t h a t t h e r e c o r d s s o u g h t were " p a t e n t l y 
i r r e l e v a n t " t o t h e d e f a m a t i o n a c t i o n and t h a t c o m p e l l i n g t h e 
s i n g l e y e a r ' s w o r t h o f p a y r o l l r e c o r d s w o u l d " c l e a r l y 
c o n s t i t u t e h a r a s s m e n t " o f t h e d e f e n d a n t s . 904 So. 2d a t 226. 
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t h a t t h e m a t t e r s i n t o w h i c h d e f e n s e c o u n s e l has s o u g h t t o 

i n q u i r e a r e " p a t e n t l y i r r e l e v a n t . " 

Nor can we s a y , a t t h e j u n c t u r e a t w h i c h we f i n d 

o u r s e l v e s i n t h e p r e s e n t c a s e , t h a t t h e p r i v a c y i m p l i c a t i o n s 

r e l a t i n g t o t h e d i s c o v e r y o f C a r l i s l e ' s p a s t s e x u a l h i s t o r y 

w o u l d s e r v e t o exempt a l l t h a t h i s t o r y ( o t h e r t h a n h e r 

e x p e r i e n c e w i t h Moore o r i n t h e c l i n i c ' s f a c i l i t y i t s e l f ) f r o m 

d i s c o v e r y i n a manner a n a l o g o u s t o e x c e p t i o n a l c a s e (a) 

i d e n t i f i e d i n Ocwen. See Ex p a r t e S t . V i n c e n t ' s Hosp., 991 

So. 2d a t 207. I t r e m a i n s t o be s e e n w h e t h e r and t o what 

e x t e n t t h a t h i s t o r y w i l l have a m a t e r i a l b e a r i n g on t h e m e r i t s 

o f t h e c l a i m s and i s s u e s C a r l i s l e h e r s e l f r a i s e s . 

I f t h i s were an a c t i o n i n w h i c h c l a i m s o f a d i f f e r e n t 

k i n d were a s s e r t e d , t h e r e m i g h t be l e s s o f a q u e s t i o n t h a t 

i n f o r m a t i o n a b o u t t h e p l a i n t i f f ' s p a s t i n t h e s u b j e c t a r e a o f 

t h e c l a i m s a s s e r t e d w o u l d be r e l e v a n t f o r d i s c o v e r y p u r p o s e s . 

F o r e x a m p l e , when a p a r t y f i l e s an a c t i o n t h a t p l a c e s h i s o r 

h e r p h y s i c a l c o n d i t i o n i n i s s u e , t h i s C o u r t has c o n s i s t e n t l y 

h e l d t h a t t h e p l a i n t i f f " w a i v e s h i s p r i v a c y r i g h t s i n f a v o r o f 

t h e p u b l i c ' s i n t e r e s t i n f u l l d i s c l o s u r e . " Ex p a r t e Dumas, 

778 So. 2d 798, 801 ( A l a . 2 0 0 0 ) . I n s u c h a c a s e , t h e r e f o r e , 
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a l t h o u g h a d e f e n d a n t s e e k s m e d i c a l i n f o r m a t i o n a b o u t t h e 

p l a i n t i f f t h a t i s s e e m i n g l y u n r e l a t e d t o t h e c l a i m e d i n j u r i e s , 

d i s c o v e r y o f t h a t i n f o r m a t i o n may be p e r m i t t e d . See i d . We 

f i n d a n o t e w o r t h y p a r a l l e l b e t ween t h o s e c a s e s i n v o l v i n g 

p h y s i c a l i n j u r i e s and t h e p r e s e n t c a s e . 

We a r e n o t u n m i n d f u l o f t h e v e r y p e r s o n a l n a t u r e o f t h e 

i n f o r m a t i o n s o u g h t f r o m C a r l i s l e r e g a r d i n g h e r p a s t c o n d u c t . 

Nor do we i n t e n d t o s u g g e s t t h a t a p l a i n t i f f w i t h a 

p r o m i s c u o u s p a s t c o u l d n o t f e e l t h e same shame and h u m i l i a t i o n 

as someone w i t h o u t s u c h a p a s t i f i n v o l u n t a r i l y s u b j e c t e d t o 

s e x u a l h a r a s s m e n t i n t h e w o r k p l a c e by someone i n a p o s i t i o n o f 

a u t h o r i t y . The f a c t r e m a i n s , however, t h a t , i n an a p p r o p r i a t e 

c a s e , t h e r e l a t i o n s h i p b e t ween a p l a i n t i f f ' s p a s t s e x u a l 

c o n d u c t and t h e q u e s t i o n w h e t h e r t h e d e f e n d a n t ' s c o n d u c t was 

c o n s e n s u a l and t h e e x t e n t t o w h i c h t h e p l a i n t i f f was i n j u r e d 

t h e r e b y w i l l be q u e s t i o n s f o r t h e j u r y . Moore s h o u l d n o t be 

p r e v e n t e d f r o m p r e s e n t i n g h i s t h e o r y o f t h e c a s e by a b l a n k e t 

a s s e r t i o n t h a t C a r l i s l e ' s p a s t c o n d u c t c o u l d n o t have any 

b e a r i n g on t h e i s s u e s r a i s e d i n t h i s c a s e . 4 

4 F o r e x a m p l e , C a r l i s l e ' s p a s t s e x u a l b e h a v i o r may i n c l u d e 
c o n s e n s u a l s e x u a l b e h a v i o r i n o t h e r w o r k p l a c e s where C a r l i s l e 
was e m p l o y e d o r some a n a l o g o u s c o n t e x t t h a t c r e a t e s an i s s u e 
as t o t h e c r e d i b i l i t y o f h e r c l a i m s . L i k e w i s e , i t i s 
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A g a i n , a l t h o u g h t h e i n f o r m a t i o n b e i n g r e q u e s t e d i n 

d i s c o v e r y u l t i m a t e l y may be d e t e r m i n e d t o be i r r e l e v a n t and 

i n a d m i s s i b l e , we c a n n o t c o n c l u d e a t t h i s j u n c t u r e , and f r o m 

t h e m a t e r i a l s b e f o r e u s , t h a t i t i s p a t e n t l y i r r e l e v a n t . 

W h i l e C a r l i s l e may have s t r e n u o u s o b j e c t i o n s t o t h e 

a d m i s s i b i l i t y a t t r i a l o f t h e i n f o r m a t i o n s o u g h t by Moore, f o r 

p u r p o s e s o f d i s c o v e r y i t c a n n o t be d e t e r m i n e d f r o m t h e 

m a t e r i a l s b e f o r e us i n t h i s c a s e t h a t t h e r e i s no r e a s o n a b l e 

l i k e l i h o o d any o f t h e i n f o r m a t i o n w i l l a i d Moore i n h i s 

d e f e n s e . 5 

c o n c e i v a b l e t h a t C a r l i s l e ' s p a s t s e x u a l b e h a v i o r m i g h t have 
made h e r u n l i k e l y t o be ashamed, e m b a r r a s s e d , o r d i s t r e s s e d as 
a r e s u l t o f some o f Moore's a l l e g e d b e h a v i o r . C f . , e.g., 
W i l l i a m s v. D i s t r i c t C o u r t , 866 P.2d 908, 911-12 ( C o l o . 1993) 
( " W i l l i a m s i s s e e k i n g c o m p e n s a t o r y damages i n e x c e s s o f 
$1,000,000 and has a l l e g e d l o s s o f r e p u t a t i o n as one o f h i s 
i n j u r i e s . W h i l e damages a r e p resumed, and need n o t be p r o v e n , 
i n c a s e s i n v o l v i n g d e f a m a t i o n p e r s e , t h e j u r y must s t i l l 
c o n s i d e r any a c t u a l i m p a i r m e n t t o t h e p l a i n t i f f ' s r e p u t a t i o n 
i n d e t e r m i n i n g t h e amount o f damages. M o r e o v e r , a d e f e n d a n t 
i n a d e f a m a t i o n a c t i o n may p r e s e n t any e v i d e n c e w h i c h t e n d s t o 
m i t i g a t e damages." ( c i t a t i o n s and f o o t n o t e o m i t t e d ) ) . 

5The t r i a l c o u r t ' s o r d e r makes i t c l e a r t h a t i t w i l l 
r e v i e w C a r l i s l e ' s a r g u m e n t s c o n c e r n i n g t h e a d m i s s i b i l i t y o f 
h e r p a s t s e x u a l h i s t o r y f o l l o w i n g d i s c o v e r y a t t h e a p p r o p r i a t e 
t i m e ; we a l s o have no r e a s o n t o d o u b t t h a t t h e t r i a l c o u r t 
w i l l e n t e r a p r o t e c t i v e o r d e r d u r i n g d i s c o v e r y i f t h e 
c i r c u m s t a n c e s w a r r a n t . 
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