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necessary to reach this issue in the case before it. Second,
what that Court clearly did zreach, and what it clearly

expressed, was that a showing merely of "best interests™ is

not _enough. Yet, if we uphold the Alabama statute before us,

that is exactly what this Court will be saying is enough. See
Ala. Code 1975, § 30-3-4.1 ("[Tlhe court shall determine if
visitation by the érandparent is in the best interests of the
child.").

Statements in Troxel that make it clear that the State
cannot override a fit parent's decision based merely on a
"best-interest" standard begin with the Court's recognition of
the absolutely critical nature of parents' rights in relation
to their children:

"The Fourteenth Amendment provides that no State
shall ‘'deprive any person of life, liberty, or
property, without due process of law.' We have long
recognized that the Amendment's Due Process Clause,
like its Fifth Amendment counterpart, 'guarantees
more than fair process.' Washington v. Glucksberg,
521 U.S. 702, 719 (1997). The Clause also includes
a substantive component that 'provides heightened
protection against government interference with
certain fundamental rights and liberty interests.'
Id., at 720; see also Reno v. Flores, 507 U.S. 292,
301-302 (1993).
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"The liberty interest at 1ssue in this case --
the interest of parents in the care, custodv, and
control of their children —-- is perhaps the oldest
of the fundamental llbertv interests recoqnlzed by
this Court. More than 75 years ago, in Meyer V.
Nebraska, 262 U.S. 390, 399, 401 (1923), we held
that the 'liberty' protected by the Due Process
Clause includes the right of parents to 'establish
a_home and bring up children' and 'to control the
education of their own.' Two years later, in Pierce
v. Society of Sisters, 268 U.S. 510, 534-535 (1925),
we again held that the 'liberty of parents and

guardians' includes the right 'to direct the
upbrinqing and education of children under their
control. We explained in Pierce that '[t]he child

is not the mere creature of the State; those who
nurture him and direct his destiny have the right,

coupled with the high duty, to recognize and prepare
him for additional obligations.' Id., at 535. We
returned to the subject in Prince v. Massachusetts,
321 U.s. 158 (1944), and again confirmed that there
is a constitutional dimension to the right of
parents to direct the upbringing of their children.
"It is cardinal with us that the custody, care and
nurture of the child reside first in the parents,
whose primary function and freedom include
preparation for obligations the state can neither
supply nor hinder.' Id., at 166.

"In subsequent cases alsd, we have recognized
the fundamental right of parents to make decisions
concerning the care, custody, and control of their
children. See, e.g., Stanley v. Illinois, 405 U.S.
645, 651 (1972) ('It is plain that the interest of
a parent in the companionship, care, custody, and
management of his or her children "comel[s] to this
Court with a momentum for respect lacking when
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appeal is made to liberties which derive merely from

shifting economic arrangements"' (citation
omitted)); Wisconsin v. Yoder, 406 U.S. 205, 232
(1972) ('The history and culture of Western

civilization reflect a strong tradition of parental
concern for the nurture and upbringing of their
children. This primary role of the parents in the
upbringing of their children is now established
bevond debate as an enduring American tradition');

Quilloin v. Walcott, 434 U.S. 246, 255 (1978) ('We
have recognized on numerous occasions that the
relationship between parent and child is
constitutionally protected'); Parham v. J.R., 442
U.s. 584, 602 (1879) {'Our jurisprudence

historically has reflected Western civilization
concepts of the family as a unit with broad parental
authority over minor <children. Our cases have
consistently followed that course'); Santosky v.
Kramer, 455 U.S. 745, 753 (1982) (discussing"[t]he
fundamental liberty interest of natural parents in
the care, custody, and management of their child');
Glucksberg, supra, at 720 ('In a long line of cases,
we have held that, in addition to the specific
freedoms protected by the Bill of Rights, the
"liberty" specially protected by the Due Process

Clause 1includes the righ[t] ... Tto direct the
education and upbringing of one's children' (citing
Meyer and Pierce}). In light of this extensive

precedent, it cannot now be doubted that the Due
Process Clause of the Fourteenth Amendment protects
the fundamental right of parents to make decisions
concerning the care, custody, and control of their
children."

530 U.5. at 65-66 (emphasis added). The Troxel Ccocurt then

makes clear that the government cannct override a fit parent's
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choices for his or her children merely because the government

thinks it can make a "better decision” than the parent as to

what is in the child's "best interests":

"Section 26.10.160(3), as applied to Granville
and her family in this case, unconstitutionally
infringes on that fundamental parental right. The
Washington nonparental visitation statute is
breathtakingly broad. According to the statute's
text, '[alny person may petition the court for
visitation rights at any time,' and the court may
grant such visitation rights whenever 'wvisitation
may serve the best interest of +the child.,’
§ 26.10.160(3) (emphases added [in Troxel]). That
lanquage effectively permits any third party seeking
visitation to subject any decision by a parent
concerning visitation of the parent's children to
state-court review. Once the visitation petition
has been filed in court and the matter is placed
before a judge, a parent's decision that visitation
would not be in the child's best interest 1is
accorded no deference. Section 26.10.160(3)
contains no requirement that a court accord the
parent's decision any presumption of validity or any
weight whatsoever. Instead, the Washington statute
places the best-interest determination solely in the
hands of the judge. Should the judge disagree with
the parent's estimation of the child's best
interests, the djudge's view necessarily prevails.
Thus, in practical effect, in the State of
Washington a court can disregard and overturn any
decision by a fit custodial parent concerning
visitation whenever a third party affected by the
decision files a visitation petition, based solely
on the judge's determination of the child’'s best
interests. The Washington Supreme Court had the
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opportunity to give § 26.10.160(3) a narrower
reading, but it declined to do so. See, e.g9., 137
Wash. 2d, at 5, 969 P.2d, at 23 ('[The statute]
allow[s] any person, at any time, to petition for
visitation without regard to relationship to the
child, without regard to changed circumstances, and
without regard to harm'); id., at 20, 969 P.2d, at
30 ('[The statute] allow[s] "any person” to petition
for forced visitation of a child at "any time" with
the only requirement being that the visitation serve
the best interest of the child').

" Accordingly, s0 long as a parent
adequately cares for his or her children ( i.e., is
fit}, there will‘normallv be no reascn for the State
to inject itself into the private realm of the
family to further question the ability of that
parent to make the best decisions concerning the
rearing of that parent's children. See, e.9., [Reno
v. [Flores, 507 U.S. [292], at 304 [(1993)1.

"L As we have explained, the Due Process
Clause does not permit a State to infringe on the
fundamental right of parents to make child rearing
decisions simply because a state judge believes a
'better' decision could be made. Neither the
Washington nonparental visitation statute generally
-— which places no limits on either the persons who
may petition for visitation or the circumstances in

which such a petition may be granted -- nor the
Superior Court in this specific case required
anything more. Accordingly, we hold that

§ 26.10.160(3), as__applied in this case, is
unconstitutional."”
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Troxel, 530 U.S. at 65-73 (some emphasis omitted; some
emphasis added).

As Justice Thomas explained in his concurring opinion in
Troxel:

"I agree with the plurality that this Court's
recognition of a fundamental right of parents to
direct the upbringing of their children resclves
this case. Our decision in Pierce v. Society of
Sisters, 268 U.S. 510 (1925), holds that parents
have a fundamental constitutional right to rear
their children, including the right to determine who
shall educate and socialize them. The opinions of
the plurality, Justice KENNEDY, and Justice SOUTER
recognize such a right, but curiocusly none of them
articulates the appropriate standard of review. I
would apply strict scrutiny to infringements of
fundamental rights. Here, the State of Washington
lacks even a legitimate governmental interest -- to
say nothing of a compelling one =-- in second-
guessing a fit parent's decision regarding
visitation with third parties. On this basis, I
would affirm the judgment below."

Troxel, 530 U.5. at 80 (Thomas, J., concurring in the

judgment) (emphasis added). |
It is clear from these passages that the government is

not free to override the choice of fit custodial parents as to

their children's associations merely because the government
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thinks it can reach a "better decision"™ than the children's
parents.

"'Among those interests lying at the core of
parents' rights to raise and care for their own
children is the right to control their children's
companions and associations.' R.S.C. v. J.B.C., 812
So. 2d 361, 368 (Ala. Civ. App. 2001). As noted in
J.S. v. D.W., 835 So. 2d 174, 182 (Ala. Civ. App.
2001), reversed on other grounds, 835 So. 2d 186
(Ala. 2002), '[t]lhe common law recognized the right
of parents to determine with whom their child would
associate.’ See alsg M.L.B. v. S.L.J., 519 U.s.
102, 116 (1996) ('[clhoices about marriage, family
life, and the upbringing of children are among
associational rights this Court has ranked as "of
basic importance in our society," “ e rights
sheltered by the Fourteenth Amendment against the
State's unwarranted usurpation, disregard, or
disrespect'); Hoff v. Berqg, 595 N.W.2d 285 (N.D.
1999) (holding North Dakota's grandparent-visitation
statute unconstitutional on the ground that it
burdened the parents' fundamental right to control
their children's associations).”

McQuinn v. McQuinn, 866 So. 2d 570, 579 (Ala. Civ. App. 2003)

(Murdock, J., concurring in part, concurring in the result in
part, and dissenting in part).

As Justice Thomas noted in Troxel, a "strict-scrutiny”
analysis applies when a fundamental right is at issue and only

a "compelling interest™ of the state Jjustifies governmental
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interference with such right. The notion that the state has
a "compelling interest" that empowers it to decide the "best
interests" of children is logically irreconcilable with the
notion of a God-given and unalienable liberty interest,
protected by the United States Constitution, in the right of
parents to control the associations of their children.

Only the parent-child relationship holds a specially
protected status wunder the Constitution. Once one moves
beyond the child's relationship with the parent, the
Constitution provides no principled distinction between a
child's relationship with his or her grandparents, great-
grandparents, c¢ousins, older siblings, aunts and uncles,
neighbors, etc. If we decide that the state can substitute
its decision for that of a fit parent with respect to a
child's visitation with a grandparent merely because the state
thinks it is in the best interests of the child for it to do
50, then there is nothing that prevents the state from using
the same "best interests" basis to substitute its judgment for

that of a fit parent as to the issue of the child's visitation
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with any other relative, or even a nonrelative. For that
matter, if the state has a "compelling interest" in locking
after the "best interests" of children, there would no longer
be a constitutional basis on which to restrain government from
substituting its judgment for that of a fit parent as to any
issue, whether it be choice of schools, decisions as to
medical care, whether to sign up the child for the soccer team
or to enroll him or her in violin lessons, whether to allow
the child to spend the night with friends, what 1is an
appropriate bedtime, diet, etc. If the government can cross
the line heretofore informed by the parents' fundamental right
to the care, custody, and control of their children, in what
new location and on what principled basis could any different
line ever be drawn?

As to the fact that the Troxel decision did not reach the
issue of harm, the dissent takes the position that, absent a
requirement from the United States Supreme Court that a
grandparent wvisitation act must include a harm standard in

order to be constitutional, "and in the face of existing
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precedent from this Court and from the Court of Civil Appeals
««+; I 3ee no need to declare the Act unconstitutional."” .
So. 3d at _ (Main, J., dissenting). Respectfully, I
disagree. There always 1s a need to declare a statute
unconsgitutional if this Court <concludes that it 1is
unconstitutional; if the issue is properly presented to us,
and if we must reach that issue in order to decide the case.
The United States Supreme Court in Troxel, as it does in many
cases, had the luxury under the circumstances in that
particular case of going only "so far" in order to dispose of
the immediate case before it. State courts such as ours, in
cases such as this, often do not have that luxury; real
decisions need to be made in real cases without the luxury of
walting on the United States Supreme Court to make its next
proncuncement. The United States Supreme Court acknowledged
as much when it stated that "much state-court adjudication in

this context occurs on a case-by-case basis,” 530 U.S. at 73,

citing as examples the Maryland case of Fairbanks v. McCarter,

330 Md. 39, 49-50, 622 A.2d 121, 126-27 (1993), and the
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Virginia case of Williams v. Williams, 256 Va. 19, 21, 501

S.E.2d 417, 418 (1998), and noting that the latter case
"interpret[ed] Virginial['s] nonparental visitation statute to
require a finding of harm as condition precedent to awarding
visitation."' 530 U.S. at 74.

Consistent with the need for state appellate courts to
make decisions on constitutional matters without prior
guidance from the United States Supreme Court, the Court of
Civil Appeals was regquired in a number of cases during my
tenure on that éourt to address the same fundamental issue
that is presented to us today. In the lead opinion in R.S.C.
v. J.B.C., 812 So. 2d 361, 364-65 (Ala. Civ. App. 2001), I
expressed the view that, as a prerequisite to court-ordered,
unsupervised grandparent visitation, there must be a showing

that there would be "harm or potential harm to the child if

'®As discussed in the opinion of the Court of Civil
Appeals in this case, Virginia's Supreme Court is only one of
a great majority of courts throughout the nation that have
rejected a mere "best interests" standard and explained that
the Constitution requires a showing of harm and/or other
"compelling” state interest. E.H.G. v. E.R.G., [Ms. 2071061,
March 12, 2010] = So. 3d __ ,  (Ala. Civ. App. 2010).
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such visitation is not allowed."!® 812 So. 2d at 372. The

following year I wrote specially in L.B.S. v. L.M.S., 826 So.

"“With respect to the constitutional requirement that any
intrusion into parental decision-making regarding children's
associations must be narrowly tailored +to the least
restrictive means necessary to address the state's interest,
I made the following observations in R.S.C.:

"Overnight and other unsupervised 'visitation'
removes children from the presence and control of
their ©parents and gives complete control and
authority over the child for a period of time to
another adult, essentially effecting a temporary or
'partial custody.’ Parents' interests in the
nurture, upbringing, companionship, care, and
custody of their children are thus implicated in
ways that they are not with occasional, supervised
visits. In TIroxel, itself, the plurality made
special note of the fact that there was ‘'no
allegation that [the parent] ever sought to cut off
visitation entirely,' but simply preferred to
restrict visitation to 'one short visit per month
and special holidays.' 530 U.S. at 71, 120 S.Ct.
2054. At trial, the parent asked the court to order
'only one day of wvisitation per month (with no
overnight stay) and participation in the Granville
family's holiday celebrations.' Id. at 71, 120 S.Ct.
2054. The Supreme Court criticized the trial court's
'failure to accord significant weight to [the
parent's] already having coffered meaningful
visitation' in this regard to the grandparents. Id.
at 72, 120 S.Ct. 2054."

R.S.C., 812 So. 2d at 369-70 (some emphasis omitted; footnotes
omitted) .
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2d 178 (Ala. Civ. App. 2002) (Murdock, J., concurring in the
judgment of reversal only; joined by Yates, P.J.)}, to express
my view that grandparent visitation may be ordered only upon
a threshold showing by "clear and convincing evidence" of
"substantial harm to the child if the requested visitation is
not granted." 826 So. 2d at 188. I further asserted that the
interference permitted in such circumstances must be that
which is "least restrictive of the fundamental right and most
closely tailored to serve [the] compelling state interest" in

preventing the harm in question.®® 826 So. 2d at 192. The

In L.B.S., I suggested that the "substantial harm"
necessary to justify state interference in the decisions of a
parent regarding visitation with others would be "serious
psychological or emotional harm.” 826 So. 2d at 191. I also
suggested that it is the "net effect” (i.e., weighing the
advantages and disadvantages of the wvisitation decision
against one another) of the court's substitution of its
decision for that of the parent that must be considered in
this regard. As to these two suggestions, I wrote as follows:

"I am acutely aware that, in many cases, where
a child has enjoyed a substantial relationship with
a grandparent, arbitrarily depriving the child of
the relationship could cause the child serious
psycholocgical or emotional harm.! In In re Custody
of Smith, [137 Wash. 2d 1, 969 P.2d 21 (1998),] the
Washington Supreme Court also recognized that
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arbitrarily depriving a child of a substantial
relationship with a third person could cause 'severe
psychological harm.' 137 wWash. 2d at 20, 969 P.2d
at 30. See also Troxel, 530 U.S. at 99, 120 Ss.Ct.
2054 (Kennedy, J., dissenting). No showing of harm
was required by the Washington statute at issue,
however, and the court cited Washington state law
for the proposition that 'a state can only intrude
upon a family's integrity pursuant to its parens
patriae right when "parental actions or decisions
seriously conflict with the physical or mental
health of the child."' 137 Wash. 2d at 18, 969 P.2d
at 29 (citation omitted; emphasis added). See also
Parham v. J.R., 442 U.S. 584, 603, 99 S.Ct. 2493,
61 L.Ed.2d 101 (1979); Wisconsin v. Yoder, 406 U.S.
205, 230, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972).

"Parents often are called upon to decide between
competing alternatives, each of which may entail
both benefits and detriments for their children. I
conclude that a court may not constitutionally
substitute its decision for that of a fit custodial
parent as to what, if any, grandparent visitation is
in a child's overall best interest, unless the net
effect of the court's substituting its decision for
that of the parent's will be to prevent substantial
harm to the child.

"I also note that Ala. Code 1975, § 30-3-4.1,
allows a court to override the decision of a parent
and order what the court may deem to be 'reasonable'
visitation. The statute does not expressly state
that the court may order only visitation narrowly
tailored to address an adjudged harm. Yet, as noted
previocusly, the interference with a fundamental
right for the purpose of serving a compelling state
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interest must be done in a manner that is least
restrictive of the fundamental =right and most
closely tailored to serve that compelling state
interest. See Washington wv. Glucksberqg, 521 U.S.
702, 117 s.Ct. 2258, 138 L.Ed.2d 772 (1997); Beagle
v. Beagle, 678 So. 2d [1271,] at 1275 [(Fla. 1896)]
(recognizing in the context of a challenge to
Florida's grandparent-visitation statute that the
statute must meet a compelling state interest
'"through the use of the least intrusive means').
Limiting a <court's interference with parental
authority to the extent necessary, or reasonably
necessary, to prevent or alleviate the adjudged harm
would result in less interference with parental
authority. Compliance with such a requirement
conceivably could entail adjustments to the number
or duration of visits, limitations on the nature of
the visitation (e.g., a restriction of visitation to
supervised visits only) and/or to other conditions
or restrictions.

"*In Borsdorf v. Mills, 49 Ala. App. 658, 275
So. 2d 338 (1973), this court affirmed a trial
court's judgment awarding custody of a c¢hild to
foster parents over the objection of his natural
mother. The child had been removed from the custody
of his mother at an age of less than two years and
was 'taken into a home [the foster parents'] and
given the same comfort, love and affection over a
period of two and a half years which was given to
the natural children in the home.' 49 Ala. App. at
661, 275 So.2d at 341. This court explained that to
remove the child '"from the only home and parents he
knows and send him to an uncertain future in a
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views I expressed in R.S.C. and L.B.S. were further refined in

Beck v. Beck, 865 So. 2d 446 (Ala. Civ. App. 2003) (Murdock,

J., concurring in the result), in which I suggested as

follows:

distant state with strangers, even though one be a
natural parent, could not avoid being [a] traumatic
experience which could be calculated to be extremely
damaging.' Id.

"'"[T]he importance of the familial
relationship, to the individuals involved
and to the society, stems from the
emotional attachments that derive from the
intimacy of daily association, and from the
role it plays "in promotl[ing] a way of
life"™ through the instruction of children
as well as from the fact of blood
relationship.'

"Lehr v. Robertson, 463 U.S. 248, 261, 103 S.Ct.
2985, 77 L.Ed.2d 614 (1983). See also Rideout wv.
Riendeau, 761 A.2d 291 (Me. 2000) (upholding finding
that grandparents had acted as children's parents
for significant periods of time, and holding that a
statute requiring a sufficient existing relationship
between grandparents and children in order for
grandparents to petition for visitation served a
compelling state interest and was narrowly tailored
to serve that interest)."”

L.B.S., 826 So. 2d at 191-92 (footnote omitted).
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"[Wlhile § 30-3-4.1 attempts to open the door for
courts to impose grandparent visitation against the
wishes of a fit parent, the United States
Constitution requires that that door be all but
closed -- remaining only slightly ajar for those
egregious cases where it is ‘clear’ that
'substantial harm' will come to the child absent
judicial intervention.?

1

"This ‘'opening' may, for example, be wide
enough to allow the application of § 30-3-4.1 to
cases 1n which a grandparent has served for a
significant period as a child's de facto parent, so
that depriving the child of a continuing
relationship with that grandparent would cause
serious psychological or emotional harm to the
child. See L.B.S.[ v. L.M.S.], 826 So. 2d [178] at
191-92 n. 8 and accompanying text (Ala. Civ. App.
2002) (Murdeck, J., concurring in the judgment of
reversal only)."

865 So. 2d at 451.

Based upon my consideration of this question since my
participation in the foregoing cases, including my
consideration of the various statutes adopted Dby the
legislature over the past 30 years in several unsuccessful
attempts to address this issue in a manner consistent with
constitutional dictates, I have come to the conclusion that

the wiser and more prudent course -- and, more importantly,
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the course dictated by the respect and proteétion required by
our Constitution to the unalienable right of fit custodial
parents to raise their children and control their associations
-—- would be an approach consistent with the approach suggested
by Judge Crawley in his concurring opinibn. in R.S.C. wv.
J.B.C., 812 So. 2d 361, 373 (Ala. Civ. App. 2001) (Crawley,
J., concurring in the result):

"I agree with the discussion of the applicable
legal principles. However, I conclude that Ala. Code
1975, 5 36-3-4.1, is per se, or facially,
unconstitutional. The opinion recognizes that a fit
parent has a fundamental right 'in the absence of
harm or potential harm to the child' to determine
when a grandparent may visit his or her child and
that § 30-3-4.1 is not narrowly tailored to protect
that fundamental right. 812 So. 2d at 372. I agree
with that reasoning except for the phrase I quoted
above -- 'in the absence of harm or potential harm
to the c¢child.' Qur state has a procedure for
protecting children from harm -- the invocation of
dependency Jurisdiction. See Ala. Code 1975,
§ 12-15-1 et seqg., and § 26-18-1 et seq. See also
my opinion concurring in the result in J.S. v. D.W.,
835 So. 2d 174 (Ala. Civ. App. 2001)[, rev'd,
Ex parte D.W., 835 So. 2d 186 (Ala. 2002)]."

I refer to an approach "consistent with" the approach
suggested in Judge Crawley's special writing in R.S5.C. because

I would add to Judge Crawley's explanation of the availability
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of "dependency jurisdiction" for the protection of children
from harm the fact that the State alsc provides for that
purpose the forfeiture and unfitness standards discussed in

Ex parte Terry, 494 So. 628, 632 (Ala. 1986), and its progeny.

As the Court explained in Terry:

"'The prima facie right of a natural parent to
the custody of his or her child, as against the
right of custody in a nonparent, is grounded in the
common law concept that the primary parental right
of custody is in the best interest and welfare of
the child as a matter of law. So strong is this
presumption, absent a showing of voluntary
forfeiture of that right, that it can be overcome
only by a finding, supported by competent evidence,
that the parent seeking custody is guilty of such
misconduct or neglect to a degree which renders that
parent an unfit and improper person to be entrusted
with the care and upbringing of the c¢child in

question.'"

Terry, 494 So. 2d at 632 (quoting Ex parte Mathews, 428 So. 2d

58, 59 (Ala. 1983)) (some emphasis omitted).*

“Even aside from the question of a "voluntary
forfeiture,” 1f a parent is willing to subject a child to the
type and severity of psychological harm that can result from
the abrupt and complete removal of the child from the custody
of the only parent figure he or she has known for some
extended period, one may reasonably gquestion the fitness of
that parent to have sole custody of that that child. See
generally Ex parte Terry, 494 So. at 32 (quoting Mathews, 428
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I also offer the following comments in relation to
various comments in the dissenting opinion:

First, at both its outset and near its conclusion,  the
dissenting opinion speaks of the necessity of the State's
acting when childrén are in need of "protection." The term
"protection" necessarily implies the existence of something
from which the child needs to be protected, i.e., "harm." I
do not believe that this Court ever has recognized the power
of the government to "protect" children from not being the
recipients of the "beSt" decisions that ceuld be made for
them. If that is the law, I respectfully observe that there
are not enough file folders, filing cabinets, courtrdoms,
judges, or hours in the day for the courts of this State to
address the virtually infinite number of decisions made by fit
parents every day that could be challenged as not being in

their children's "best interests."” See Parham v. J.R., 442

U.S. 584, 603 (1979) ("[W]le have recognized that a state 1is

So. 2d at 59). Compare D.C. v. C.0., 721 So. 2d 195 (Ala. Civ.
App. 1998); R.K. v. R.J., 843 So. 2d 774 (Ala. Civ. App.
2002) .
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not without constitutional control over parental discretion in
dealing with children when their physical or mental health is
Jjeopardized. . ‘[But] [s]imply because the decision of a
parent is not agreeable to a child or because it involves
risks does not automatically transfer the power to make that
decision from the parents to some agency or officer of the
state. ") .

Second, I respectfully submit that the dissent overlooks
the necessity of harm or potential harm to children as a

prerequisite to action by the State of Alabama in the

following matters that it references: (1) termination of
parental rights, (2) dependency proceedings, (3) custody
proceedings, (4) adoption proceedings, and (5) abortions

sought by minors.

In the first two of these -- dependency and termination
of parental rights -- the law is clear that the State may not
act unless the child is dependent upon the State for care and
supervision. As the dissent notes, & 12-15-314(a) (4), Ala.

Code 1875, expressly provides for a "best interests”
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determination by a court only "'after adjudicating a child
dependent.'" _ So. 3d at ___ (quoting Ex parte D.B., [Ms.
2090831, January 21, 2011] _ So. 3d ___ (Ala. Civ. App.
2011)). See Ala. Code 1975, § 12-15-102(8) (describing the
circumstances that warrant a finding of dependency). Oof

course, parental rights cannot be terminated absent a showing
that the parent is either unable or unwilling to fulfill his
or her parental obligations toward a child, i.e., that the
parent'has placed the child at risk of serious harm or is
unable to profect the child from such harm. See Ala. Code
1975, § 12-15-319.

As for the reference in the dissent to custody disputes,
to the extent that reference is made in relation to custody
disputes between two fit parents, the authority cited there is
inapposite. As to a custody dispute between a parent and a
third party, if the third party is to prevail there must be a
showing of either "'voluntary forfeiture of [parental rights

or] ... that the parent ... is guilty of ... misconduct or

neglect to a degree which renders that parent an unfit and
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improper person to be entrusted with the care and upbrinqinq

of the child in question.'™ Ex parte Terry, 484 So. 2d at 632

(quoting Ex parte Mathews, 428 So. 2d at 59). See also

Ex parte Berrvhill, 410 So. 2d 416, 417 (Ala. 1982)

(concluding that the Couft of Civil Appeals had applied the
wrong legal standard and, rather than respecting the prima
facie right of the natural parent by merely inquiring as to
whether the natural parent was fit, had gone a step further
and had erroneously inquired into who, as between the natural

parent and a nonparent, was "the fittest of the two for

custody of the child" (emphasis added)).

As to adoption proceedings, the State cannot and does not
reach the decision whether the adoption is in the best
interest of the child until after the child's natural parent
either has consented or the parental rights of that parent
have been terminated. See above regarding the standard for
termination of parental rights.

Finally, a court cannot decide that it is in a child’'s

best interest to obtain an abortion without the consent of her
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parent unless there 1is evidence supporting one of the
following allegations:

"a. That the petitioner is sufficiently mature
and well enough informed to intelligently decide
whether to have an abortion without the consent of
either of her parents or legal guardian.

"b. That one or both of her parents or her
guardian has engaged in a pattern of physical,
sexual, or emotional abuse against her, or that the
consent of her parents, parent or legal guardian
otherwise is not in her best interest.”

Ala. Code 1875, & 26-21-4(d) (4). The intrusion on parental
rights reflected by these statutory provisions is premised, by
mandate of precedent from the United States Supreme Court, on
the notion that the abortion decision is of a "unique nature"

so far as the child's constitutional rights are concerned,

Bellotti v. Baird, 443 U.S. 622, 642 (1979) ("[Tlhere are few

situations in which denying a minor the right to make an
important decisicon will have consequences so grave and

indelible.") .%®

By the same token, the issue of parental rights vis-a-
vis the authority of the State, if any, to mandate grandparent
visitation based upon the government's determination of what
is in the "best interests of the child" is a different matter
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In the penultimate paragraph of the dissent, there 1is

reference to the court's intervening "to protect the rights of

children" and of "protecting a <c¢hild if an adult has
disregarded his or her responsibility toward that child." _

So. 3dat . I am unfamiliar with any holding by any court

at any time to the effect that a child has a "right" to visit

entirely from each of that litany of things that are discussed
by the dissent and that include the following: (1} whether the
State may treat a c¢hild like an adult for purpcses of a
criminal proceeding arising out of the child's conduct or for
purposes of the child's interactions with police officers;
(2) whether the State may impose age limits concerning the
purchase or consumption of alcohol, the operation of a motor
vehicle, and the ability to enter into a marriage contract;
(3) whether the State may, over a parent's objection, provide
"medical care or treatment for a child when the care oz
treatment 1s necessary to prevent or remedy serious harm to
the c¢hild," Ala. Code 13975, § 26-14-7.2(b)}, or waive the
requirement of parental consent to an abortion procedure; and
(4) whether the State can require the payment of child support
for children who are not yet adults. See  So. 3d at
(Main, J., dissenting).

In each of the above-described instances (1) the child or
the child's interests either are being seriously harmed or are
at risk of sericus harm and (2) the need for the State's
intervention to address that harm or risk of harm is the
result of the child's immature decision-making skills or
concerns about the parents willingness or ability to protect
the child. Section 30-3-4.1, Ala. Code 1975, reflects no such
considerations.
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with his or her grandparent. Nor am I familiar with any
holding of any court at any time to the effect that a parent
has a legal "responsibility"™ to not make a decision that is
not in the best interests of his or her child. I have no
doubt that my parents did so on many occasions; I have no
doubt that, as a parent, I have done so on many occasions.
Mistakes are part of parenting, not a basis for intervention
by the government unless they rise to a level of causing the
parent toc be deemed unfit to continue in that role. "The
fundamental liberty interest of natural parents in the care,
custody, and management of their child does not evaporate
simply because they have not been model parents ...."’Santoskz
v. Kramer, 455 U.S. 745, 753 (1982).

Finally, the dissent c¢riticizes the main opinion for

purportedly "focus[ingl] on the rights of the parents rather

than on the best interests of the children."”  So. 3d at
_ In addition to the legal principles discussed above that

are fully responsive to this criﬁicism, I would add that this

criticism fails to take into consideration that a parent's
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legal rights in relation to a child are linked to and
correlative of the parent's fulfillment of legal duties toward
the child.

"As the duty of support and protection to the
infant, and responsibility to society for the
government of the family, and the right to the care
and custody of the child, and the ordering of the
family, are correlative and dependent the one upon
the other, if the law has taken away the rights, the
duties from which the rights result, and to the
performance of which the rights are essential, are
abrogated; and the child is then left without lawful
protectors, and society is without any security for
the proper performance of important social duties."

People ex rel. Brooks wv. Brooks, 35 Barb. 85, _ (N.Y. Sup.

1861). Unless a parent fails to satisfy, or 1s not in a
position to satisfy, his or her obligations to a chilq, the
State has no basis for intruding upon the parent's rights in
relation to the care, custody, and control of the child. See

Chandler v. Whatley, 238 Ala. 206, 209, 189 So. 751, 754

(1939) (describing "the natural and legal relations between
parent and child” as being "interwoven with 1life and
liberty"); Rhodes v. Lewis, 246 Ala. 231, 20 So. 2d 206 (1944)

(explaining that the law does not presume that "the best
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interests of the child" exist in a conceptual vacuum separate

from the natural rights of the parents).”’

‘Essentially, the dissent appears to equate the state's
right to intervene for proposes of protecting a child from
harm (an obligation that normally falls upon the parents) with
the state's right to intervene Dbased solely upon what it
perceives to be in a child's best interests. Although the
former is founded in the common-law doctrine of parens patriae
and reflects a normal function of the state's police power,
the latter finds no substantial basis in our law,. See 1
William Blackstone, Commentaries on the Laws of England *452
(footnotes omitted; citations omitted); William Macpherson, A
Treatise on the Law Relating to Infants 106-111 (1843); 2
Joseph Story, Commentaries on Equity Jurisprudence in England
and America § 1341 (1886). See also Wisconsin v. Yoder, 406
U.S. 205, 230 (1972) (rejecting the State's attempt to support
application of a compulsory high-school-attendance law to
Amish children, stating: "This case, of course, is not one in
which any harm to the physical or mental health of the child
or to the public safety, peace, order, or welfare has been

demonstrated or may be properly inferred. The record is to
the contrary, and any reliance on that theory would find no
support in the evidence."” (footnote omitted; emphasis

added)}; R.J.D. wv. Vaughan Clinie¢, P.C., 572 So. 2d 1225,
1227-28 (Ala. 1930) ("The common law deems parental care for
children not only an obligation, but also an inherent right:
'In such matters as deciding on the need for surgical or
hospital treatment, the wishes of vyoung children are not
consulted, nor their consent asked when they are old encugh to
give expression thereto. The will of the parents is
controlling, except in those extreme instances where the state
takes over to rescue the child from parental neglect or to
save its life. ...' 59 Am. Jur. 2d. Parent and Child & 48 at
194 (1987)." (some emphasis omitted; some emphasis added)).
See Ex parte Department of Mental Health, 511 So. 2d 181, 185
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ITI.

If parents have not voluntarily forfeited their parental
rights or been deemed unfit, the law assumes that they want
what is best for their children. The law assumes that, if a
fit custodial parent restricts his or her chiid's association
with some person, even a grandparent, the parent has a valid
reason for doing so and need not defend that reason to the
government, It would be naive and dangerous -- and

antithetical to many hundreds of years of Western thought --

(Ala. 1987) (The juvenile court system "'is rooted in the
concept of parens patriae, that the state will supplant the
natural parents when they fail in that role.' In re F.C., 484
S.W.2d 21, 25 (Mo. App. 1972)." (emphasis added)); Prince v.
State, 19 Ala. App. 495, 485, 98 So. 320, 320 (1917) ("'The
provision of the statute ([for Jjuvenile detention] 1is a
provision by the state, under necessity, as parens patriae,
for the custody of neglected children, incorrigible, or
criminally inclined children, and is intended to supply to
them that parental custody and care and restraint which theirzr
welfare, and the interests of the state in the welfare of the
children, require, which parental custody, or the parental
right to the custody, the parents have for any reason

surrendered or lost.'" (quoting 1 Wharton's Criminal Law 473
(11th ed.})); see also G.H. v. Cleburne County Dep't of Human
Res., [Ms. 2090431, Nov. 12, 2010] @ So. 3d __ , _ (Ala.

Civ. App. 2010) (Department of Human Resources acts as parens
patriae when it files a dependency petition); Ex parte State
ex rel. Echols, 245 Ala. 353, 17 So. 2d 449 (1944).
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to view the state as possessing some moral high ground or
inherently superior ability to decide a child's best interest.
As between fit parents and the state, we must let parents
parent their children.

Based on the foregoing, I join the majority of this Court
-— seven Justices, including those who concur only in the
result -- in concluding that § 30-3-4.1 is unconstitutional on

its face.
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BOLIN, Justice (concurring in the result).
I reluctantly concur in the result reached by the main
opinion. Although the opinion states that "[tlhe

constitutional issue presented in this case is not about the

holding of Troxel [v. Granville, 530 U.S. 57 (2000),1"™ _ So.
3d at ___, the decision here really does coﬁe down, as argued
by the grandparents, through precedent regarding the
recognition of the fundamental right of fit parents to make
decisions concerning their children, to the uncertain legacy
of the plurality opinion in Trdxel.

The Alabama Legislature has shown that this State's
policy 1s that grandparent wvisitation, under the proper
circumstances, 1s favored in this State, as evidenced by the
legislature's nmultiple attempts t¢ create a statute to so
provide. Unfortunately, the legislature's most recent 2003
amendment to §& 30-3-4.1, Ala. Code 1975, the Alabama
Grandparent Visitation Act, failed to accommodate Troxel,
which states:

"The problem here is not that the Washington
Superior Court intervened, but that when it did so,
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it gave no special weight at all to Granville's
determination of he: dauqhters' best interests. More
importantly, it appears that the Superior Court

applied exactly the opposite presumption. In
reciting its oral ruling after the conclusion of
closing arguments, the Superioxr Court judge
explained:

"'The burden is to show that it is in
the best interest of the children to have
some visitation and some quality time with
their grandparents. I think 1in most
situations a commonsensical apprcach [is
thatl] it is normally in the best interest
of the children to spend quality time with
the grandparent, unless the grandparent,
[sic] there are some issues or problems
involved wherein the grandparents, their
lifestyles are going to impact adversely
upon the children. That certainly isn't the
case here from what I can tell.'

"Verbatim Report of Proceedings in In re Troxel, No.
93-3-00650-7 (Wash. Super. Ct., Dec. 14, 19, 1994),
p.- 213 (hereinafter Verbatim Report).

"The judge's comments suggest that he presumed
the grandparents' regquest should be granted unless
the children would be 'impact([ed] adversely.' In
effect, the Jjudge placed on Granville, the fit
custodial parent, the burden of disproving that
visitation would be in the best interest of her
daughters. The judge reiterated moments later: 'I
think [visitation with the Troxels] would be in the
best interest of the children and I haven't been
shown it is not in [the] best interest of the
children.' Id., at 214. -
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"The decisional framework employed by the
Superior Court directly contravened the traditional
presumption that a fit parent will act in the best
interest of his or her child. See Parham [v. J.R.],
[442 U.S. 584] at 602 [(1979)]. In that respect, the
court's presumption failed to provide any protection
for Granville's fundamental constitutional right to
make decisions concerning the rearing of her own
daughters. Cf., e.g., Cal. Fam. Code Ann. § 3104 (e)
(West 1994) (rebuttable presumption that grandparent
visitation 1s neot in child's best interest 1f
parents agree that visitation rights should not be
granted); Me. Rev. Stat. Ann., Tit. 19A, § 1803(3)
(1898) (court may award grandparent visitation if in
best interest of child and ‘would not significantly
interfere with any parent-child relationship or with
the parent's rightful authority over the child');
Minn. Stat. § 257.022(2) (a) (2) (1998} (court may
award grandparent visitation 1f in best interest of
child and 'such visitation would not interfere with
the parent-child relationship'}); Neb. Rev. Stat. §
43-1802(2) (1998) (court must find 'by clear and

convincing evidence' that grandparent visitation
'will not adversely interfere with the parent-child
relationship'); R.I. Gen. Laws § 15-5-24.3(a) (2) (v)

(Supp. 1999%) (grandparent must rebut, by clear and
convincing evidence, ©presumption that parent's
decision to refuse grandparent visitation was
reasonable); Utah Code Ann. § 30-5-2(2) (e) (1998)
{same); Hoff v. Berqg, 595 N.W.2d 285, 291-292 (N.D.
1999) (holding North Dakota grandparent visitation
statute unconstitutional because State has no
'compelling interest in presuming visitation rights
of grandparents to an unmarried minor are in the
child's best interests and forcing parents to accede
to court-ordered grandparental visitation unless the
parents are first able to prove such visitation is
not in the best interests of their minor child'). In
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an ideal world, parents might always seek to
cultivate the bonds between grandparents and their
grandchildren. Needless to say, however, our world
is far from perfect, and in it the decision whether
such an intergenerational relationship would be
beneficial in any specific case is for the parent to
make in the first instance. And, if a fit parent's
decision of the kind at issue here becomes subject
to judicial review, the court must accord at least
some special weilght _ to the parent's own
determination.

"Considered together with the Superior Court's
reasons for awarding visitation to the Troxels, the
combination of these factors demonstrates that the
visitation order in this case was an
unconstitutional infringement on Granville's
fundamental right to make decisions concerning the
care, custody, and control of her two daughters. The
Washington Superior Court failed to accord the
determination of Granville, a fit custodial parent,
any material weight. In fact, the Superior Court
made only two formal findings in support of 1its
visitation order. First, the Troxels 'are part of a
large, central, loving family, all located in this
area, and the [Troxels] can provide opportunities
for the children in the areas of cousins and music.'
App. 70a. Second, 'ltlhe children would  be
benefitted from spending gquality time with the
[Troxels], provided that that time is balanced with
time with the childrens' [sic] nuclear family.'
Ibid. These slender findings, in combination with
the court's announced presumption in favor of
grandparent visitation and its failure to accozxd
significant weight to Granville's already having
offered meaningful wvisitation to the Troxels, show
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