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T h i s p r o c e e d i n g a r i s e s f r o m an i n t e r p l e a d e r a c t i o n , 

i n i t i a t e d by W i l s o n , D i l l o n , Pumroy, & James, L.L.C. ("the 

e s c r o w a g e n t " ) , i n t h e C a l h o u n C i r c u i t C o u r t . L a r r y G i n s b u r g 

and L e o n a r d G o l d s c h e i n e n t e r e d i n t o a p u r c h a s e and s a l e 

a greement ("the p u r c h a s e a g r e e m e n t " ) w i t h M o u n t a i n P o i n t e 

D evelopment G r o u p , L.L.C. ("Mountain P o i n t e " ) , r e g a r d i n g t h e 

p u r c h a s e o f c e r t a i n r e a l e s t a t e . P u r s u a n t t o t h e p u r c h a s e 

a g r e e m e n t , G i n s b u r g and G o l d s c h e i n d e p o s i t e d $25,000 o f 

e a r n e s t money w i t h t h e e s c r o w a g e n t . The p u r c h a s e o f t h e r e a l 

p r o p e r t y was n e v e r c o m p l e t e d , and a d i s p u t e a r o s e b e tween 

G i n s b u r g and G o l d s c h e i n , on t h e one hand, and M o u n t a i n P o i n t e , 

on t h e o t h e r hand, as t o who was e n t i t l e d t o t h e e a r n e s t 

money. As a r e s u l t , t h e e s c r o w a g e n t i n s t i t u t e d t h e 

u n d e r l y i n g i n t e r p l e a d e r a c t i o n and d e p o s i t e d t h e money w i t h 

t h e t r i a l c o u r t . 

On September 9, 2009, G i n s b u r g and G o l d s c h e i n moved t h e 

t r i a l c o u r t f o r a p a r t i a l summary j u d g m e n t a g a i n s t M o u n t a i n 

P o i n t e . G i n s b u r g and G o l d s c h e i n a l l e g e d t h a t M o u n t a i n P o i n t e 

had a d m i t t e d , by f a i l i n g t o r e s p o n d t o r e q u e s t s f o r a d m i s s i o n s 

made p u r s u a n t t o R u l e 36, A l a . R. C i v . P., 1 t h a t i t had been 

1 G e n e r a l l y , when a p a r t y f a i l s t o r e s p o n d t o r e q u e s t s f o r 
a d m i s s i o n s , a t r i a l c o u r t may deem t h e m a t t e r s a d d r e s s e d i n 
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g i v e n p r o p e r n o t i c e r e g a r d i n g a demand f o r t h e r e t u r n o f t h e 

e a r n e s t money u n d e r t h e p u r c h a s e a g r e e m e n t . G i n s b u r g and 

G o l d s c h e i n r e q u e s t e d t h a t t h e t r i a l c o u r t e n t e r a j u d g m e n t 

a w a r d i n g them t h e $25,000 i n e a r n e s t money t h a t M o u n t a i n 

P o i n t e had r e f u s e d t o r e f u n d . 

The t r i a l c o u r t , on June 16, 2010, e n t e r e d a p a r t i a l 

summary judgment i n f a v o r o f M o u n t a i n P o i n t e , a w a r d i n g i t t h e 

$25,000 i n e a r n e s t money. The p a r t i a l - s u m m a r y - j u d g m e n t o r d e r 

s t a t e d t h a t " [ t ] h i s o r d e r i s h e r e b y made f i n d [ s i c ] p u r s u a n t 

t o R u l e 5 4 ( b ) , A.R.C.P." On June 23, 2010, G i n s b u r g and 

G o l d s c h e i n f i l e d a p o s t j u d g m e n t m o t i o n , r e q u e s t i n g t h a t t h e 

t r i a l c o u r t s e t a s i d e t h e June 16, 2010, p a r t i a l summary 

judgment b e c a u s e , t h e y s t a t e d , M o u n t a i n P o i n t e had n o t o n l y 

n o t s o u g h t a judgment i n i t s f a v o r b u t had a g r e e d a t t h e 

summary-judgment h e a r i n g t h a t G i n s b u r g and G o l d s c h e i n were 

e n t i t l e d t o a summary judgment i n t h e i r f a v o r . 

On O c t o b e r 26, 2010, G i n s b u r g and G o l d s c h e i n f i l e d a 

m o t i o n s e e k i n g t o have t h e i r p o s t j u d g m e n t m o t i o n s e t f o r a 

t h o s e r e q u e s t s a d m i t t e d . See, e.g., B r y a n t v. R o b l e d o , 938 
So. 2d 413, 420 ( A l a . C i v . App. 2005) ( " P u r s u a n t t o R u l e 
3 6 ( b ) , A l a . R. C i v . P., a m a t t e r i s deemed a d m i t t e d u n l e s s a 
w r i t t e n answer o r o b j e c t i o n i s s e r v e d w i t h i n t h e a p p l i c a b l e 
t i m e frame " ) . 
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h e a r i n g . I n t h a t m o t i o n , t h e y r e f e r e n c e d an A u g u s t 17, 2010, 

s t a t u s h e a r i n g , a t w h i c h , t h e y a l l e g e d , t h e t r i a l c o u r t had 

a g r e e d t o s e t t h e m o t i o n f o r a h e a r i n g . N o t a b l y , t h e 

p o s t j u d g m e n t m o t i o n had been d e n i e d by o p e r a t i o n o f l a w on 

September 21, 2010. See R u l e 59.1, A l a . R. C i v . P. 2 The 

t r i a l c o u r t d i d n o t s e t a h e a r i n g as r e q u e s t e d by t h e O c t o b e r 

26, 2010, m o t i o n o r o t h e r w i s e a c t on t h e m o t i o n . 

On May 4, 2011, G i n s b u r g and G o l d s c h e i n f i l e d a R u l e 

6 0 ( b ) ( 6 ) , A l a . R. C i v . P., m o t i o n t o s e t a s i d e t h e June 16, 

2010, p a r t i a l summary judgment i n f a v o r o f M o u n t a i n P o i n t e . 

I n t h a t m o t i o n , t h e y a r g u e d (1) t h a t t h e p a r t i a l summary 

judgment had n o t been p r o p e r l y c e r t i f i e d as f i n a l p u r s u a n t t o 

R u l e 5 4 ( b ) , A l a . R. C i v . P.; (2) t h a t t h e p a r t i a l - s u m m a r y -

2 R u l e 59.1 r e a d s : 

"No p o s t j u d g m e n t m o t i o n f i l e d p u r s u a n t t o 
R u l e s 50, 52, 55, o r 59 s h a l l r e m a i n p e n d i n g i n 
t h e t r i a l c o u r t f o r more t h a n n i n e t y (90) d a y s , 
u n l e s s w i t h t h e e x p r e s s c o n s e n t o f a l l t h e 
p a r t i e s , w h i c h c o n s e n t s h a l l a p p e a r o f r e c o r d , 
o r u n l e s s e x t e n d e d by t h e a p p e l l a t e c o u r t t o 
w h i c h an a p p e a l o f t h e judgment w o u l d l i e , and 
s u c h t i m e may be f u r t h e r e x t e n d e d f o r good 
c a u s e shown. A f a i l u r e by t h e t r i a l c o u r t t o 
r e n d e r an o r d e r d i s p o s i n g o f any p e n d i n g 
p o s t j u d g m e n t m o t i o n w i t h i n t h e t i m e p e r m i t t e d 
h e r e u n d e r , o r any e x t e n s i o n t h e r e o f , s h a l l 
c o n s t i t u t e a d e n i a l o f s u c h m o t i o n as o f t h e 
d a t e o f t h e e x p i r a t i o n o f t h e p e r i o d . " 
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judgment m o t i o n had been f i l e d by G i n s b u r g and G o l d s c h e i n and 

no t by M o u n t a i n P o i n t e , w h i c h had n o t f i l e d a m o t i o n s e e k i n g 

a p a r t i a l summary j u d g m e n t ; and (3) t h a t t h e p r e v i o u s t r i a l 

j u d g e , who had s i n c e l e f t t h e b e n c h , had r e p r e s e n t e d t h a t he 

had i n t e n d e d t o s e t t h e June 23, 2010, p o s t j u d g m e n t m o t i o n f o r 

a h e a r i n g . On May 10, 2011, t h e t r i a l c o u r t g r a n t e d G i n s b u r g 

and G o l d s c h e i n ' s m o t i o n and s e t a s i d e t h e June 16, 2010, 

p a r t i a l summary j u d g m e n t . 

On May 19, 2011, M o u n t a i n P o i n t e f i l e d t h i s p e t i t i o n f o r 

a w r i t o f mandamus, a r g u i n g t h a t t h e t r i a l c o u r t c o u l d n o t s e t 

a s i d e t h e June 16, 2010, p a r t i a l summary judgment b e c a u s e i t 

l a c k e d j u r i s d i c t i o n t o do s o . M o u n t a i n P o i n t e a r g u e s t h a t t h e 

June 16, 2010, p a r t i a l summary judgment was a f i n a l j u d g m e n t , 

h a v i n g been c e r t i f i e d as a f i n a l judgment by r e f e r e n c e t o R u l e 

5 4 ( b ) ; t h a t G i n s b u r g and G o l d s c h e i n ' s June 23, 2010, m o t i o n 

was a p o s t j u d g m e n t m o t i o n f i l e d p u r s u a n t t o R u l e 59, A l a . R. 

C i v . P., w h i c h was d e n i e d by o p e r a t i o n o f l a w p u r s u a n t t o R u l e 

5 9 . 1 ; and t h a t t h e o n l y remedy a v a i l a b l e t o G i n s b u r g and 

G o l d s c h e i n was t o a p p e a l t h e p a r t i a l summary judgment w i t h i n 

42 days o f t h e d e n i a l o f t h e i r June 23, 2010, p o s t j u d g m e n t 

m o t i o n by o p e r a t i o n o f l a w . See R u l e 4 ( a ) ( 1 ) and ( 3 ) , A l a . R. 
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App. P. ( r e q u i r i n g t h a t a n o t i c e o f a p p e a l be f i l e d w i t h i n 42 

days o f t h e d e n i a l o f a p o s t j u d g m e n t m o t i o n ) . 

I n r e s p o n s e , G i n s b u r g and G o l d s c h e i n a r g u e t h a t t h e June 

16, 2010, p a r t i a l summary judgment was n o t p r o p e r l y c e r t i f i e d 

as a f i n a l j u d g m e n t . A c c o r d i n g t o G i n s b u r g and G o l d s c h e i n , 

t h e c e r t i f i c a t i o n was n o t p r o p e r b e c a u s e s u c h c e r t i f i c a t i o n s 

s h o u l d be g r a n t e d o n l y i n e x c e p t i o n a l c a s e s and n o t r o u t i n e l y . 

As a companion argument, G i n s b u r g and G o l d s c h e i n a s s e r t t h a t 

t h e c l a i m s a d d r e s s e d i n t h e p a r t i a l summary judgment and 

u n a d j u d i c a t e d c l a i m s a r e so i n t e r r e l a t e d as t o p r e c l u d e 

c e r t i f i c a t i o n u n d e r R u l e 5 4 ( b ) . G i n s b u r g and G o l d s c h e i n 

f u r t h e r a r g u e t h a t t h e l a n g u a g e u s e d i n t h e c e r t i f i c a t i o n was 

n o t s u f f i c i e n t t o c e r t i f y t h e judgment as f i n a l u n d e r R u l e 

54(b) and t h e c a s e s c o n s t r u i n g t h a t r u l e . 

A l t e r n a t i v e l y , G i n s b u r g and G o l d s c h e i n a r g u e t h a t , i f t h e 

p a r t i a l summary judgment was p r o p e r l y c e r t i f i e d as a f i n a l 

j u d g m e n t , t h e y s o u g h t r e l i e f f r o m t h a t judgment p u r s u a n t t o 

R u l e 6 0 ( b ) ( 6 ) , A l a . R. C i v . P., i n t h e i r May 4, 2011, m o t i o n 

t o s e t a s i d e t h e j u d g m e n t . 3 R u l e 6 0 ( b ) ( 6 ) , G i n s b u r g and 

3 R u l e 60(b) r e a d s , i n p e r t i n e n t p a r t : 

"On m o t i o n and upon s u c h t e r m s as a r e j u s t , t h e 
c o u r t may r e l i e v e a p a r t y o r a p a r t y ' s l e g a l 
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G o l d s c h e i n s t a t e i n t h e i r r e s p o n s e t o M o u n t a i n P o i n t e ' s 

p e t i t i o n , " g r a n t [ s ] t h e t r i a l c o u r t b r o a d d i s c r e t i o n and 

a u t h o r i t y t o a l t e r [] amend [] o r v a c a t e i t s j u d g m e n t s , where 

e q u i t y and j u d i c i a l i n t e g r i t y r e q u i r e s u c h r e l i e f . " T h u s , 

G i n s b u r g and G o l d s c h e i n c o n t e n d , t h e t r i a l c o u r t p r o p e r l y 

e x e r c i s e d i t s j u r i s d i c t i o n t o s e t a s i d e t h e June 16, 2010, 

p a r t i a l summary judgment u n d e r R u l e 6 0 ( b ) ( 6 ) . 

M o u n t a i n P o i n t e , as t h e p e t i t i o n e r , must d e m o n s t r a t e t h a t 

i t has a c l e a r l e g a l r i g h t t o have t h e t r i a l c o u r t ' s May 10, 

2011, o r d e r s e t t i n g a s i d e t h e June 16, 2010, p a r t i a l summary 

judgment s e t a s i d e by t h i s c o u r t . As we have e x p l a i n e d : 

"'"[M]andamus i s a d r a s t i c 
and e x t r a o r d i n a r y w r i t t h a t w i l l 
be i s s u e d o n l y when t h e r e i s : (1) 
a c l e a r l e g a l r i g h t i n t h e 
p e t i t i o n e r t o t h e o r d e r s o u g h t ; 
(2) an i m p e r a t i v e d u t y upon t h e 
r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d by a r e f u s a l t o do 
s o ; (3) t h e l a c k o f a n o t h e r 
a d e q u a t e r e m e d y ; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e 
c o u r t . " Ex p a r t e H o r t o n , 711 So. 
2d 979, 983 ( A l a . 1 9 9 8 ) . ' " 

r e p r e s e n t a t i v e f r o m a f i n a l j u d g m e n t , o r d e r , o r 
p r o c e e d i n g f o r t h e f o l l o w i n g r e a s o n s : ... (6) any 
o t h e r r e a s o n j u s t i f y i n g r e l i e f f r o m t h e o p e r a t i o n o f 
t h e j u d g m e n t . " 
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Ex p a r t e B u i l d e r s & C o n t r a c t o r s A s s ' n o f M i s s i s s i p p i S e l f - 

I n s u r e r ' s Fund, 980 So. 2d 1003, 1006 ( A l a . C i v . App. 2007) 

( q u o t i n g Ex p a r t e A l l o y Wheels I n t ' l , L t d . , 882 So. 2d 819, 

821 ( A l a . 2 0 0 3 ) , o v e r r u l e d on o t h e r g r o u n d s by Ex p a r t e DBI,  

I n c . , 23 So. 3d 635, 657 ( A l a . 2 0 0 9 ) ) . We a g r e e w i t h M o u n t a i n 

P o i n t e t h a t i t i s e n t i t l e d t o t h e r e l i e f i t s e e k s b e c a u s e t h e 

t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o s e t a s i d e i t s J u n e 16, 

2010, p a r t i a l summary j u d g m e n t . I n o r d e r t o e x p l a i n t h e b a s i s 

f o r o u r c o n c l u s i o n , we w i l l d i s c u s s e a c h o f G i n s b u r g and 

G o l d s c h e i n ' s a r g u m e n t s i n o p p o s i t i o n t o M o u n t a i n P o i n t e ' s 

p e t i t i o n f o r t h e w r i t o f mandamus. 

G i n s b u r g and G o l d s c h e i n , r e l y i n g on F u l l i l o v e v. Home  

F i n a n c e Co., 678 So. 2d 151, 153 ( A l a . C i v . App. 1 9 9 6 ) , and 

M a r t i n v. P h i l l i p s , 7 So. 3d 1012, 1017 ( A l a . C i v . App. 2 0 0 8 ) , 

f i r s t c h a l l e n g e t h e e f f e c t i v e n e s s o f t h e t r i a l c o u r t ' s R u l e 

54(b) c e r t i f i c a t i o n . They s a y t h a t t h e t r i a l c o u r t ' s 

c e r t i f i c a t i o n was i n s u f f i c i e n t t o c e r t i f y t h e p a r t i a l summary 

judgment as f i n a l b e c a u s e , t h e y s a y , i t f a i l e d t o e x p r e s s l y 

d e c l a r e t h a t " t h e r e i s no j u s t r e a s o n f o r d e l a y . " I n d e e d , 

" [ t ] h e r e a r e t h r e e p r e r e q u i s i t e s f o r i n v o k i n g R u l e 
5 4 ( b ) , [ A l a . ] R . C i v . P . , t o c e r t i f y a judgment as a 
f i n a l , and t h e r e f o r e a p p e a l a b l e , j u d g m e n t : 1) t h e r e 
must be e i t h e r m u l t i p l e c l a i m s f o r r e l i e f o r 
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m u l t i p l e p a r t i e s i n v o l v e d , 2) t h e r e must be a f i n a l 
d e c i s i o n as t o one o f t h e c l a i m s o r as t o t h e r i g h t s 
and l i a b i l i t i e s o f one o f t h e p a r t i e s , and 3) t h e 
c o u r t must d e t e r m i n e t h a t t h e r e i s no j u s t r e a s o n 
f o r d e l a y . " 

F u l l i l o v e , 678 So. 2d a t 153. 

However, t h e t r i a l c o u r t ' s f a i l u r e t o make an e x p r e s s 

f i n d i n g t h a t " t h e r e i s no j u s t r e a s o n f o r d e l a y " does n o t , i n 

and o f i t s e l f , p r e v e n t t h e c e r t i f i c a t i o n f r o m b e i n g e f f e c t i v e . 

S c h n e i d e r N a t ' l C a r r i e r s , I n c . v. T i n n e y , 776 So. 2d 753, 755 

( A l a . 2 0 0 0 ) . I n T i n n e y , o u r supreme c o u r t d e t e r m i n e d t h a t a 

t r i a l c o u r t ' s c e r t i f i c a t i o n o f a summary judgment p u r s u a n t t o 

R u l e 54(b) was e f f e c t i v e even where t h a t c e r t i f i c a t i o n f a i l e d 

t o e x p r e s s l y s t a t e t h a t " t h e r e [was] no j u s t r e a s o n f o r 

d e l a y . " T i n n e y , 776 So. 2d a t 755. The T i n n e y c o u r t , w h i l e 

i n d i c a t i n g t h a t i t was n o t a p p r o v i n g o f t h e f a i l u r e t o i n c l u d e 

t h e s p e c i f i e d l a n g u a g e , s t a t e d t h a t , " [ b ] y c i t i n g R u l e 5 4 ( b ) , 

t h e t r i a l c o u r t i m p l i c i t l y i n c o r p o r a t e d t h e l a n g u a g e o f R u l e 

54(b) i n t o i t s o r d e r , " t h u s m a k i n g t h e c e r t i f i c a t i o n 

e f f e c t i v e . I d . We c o n c l u d e , t h e r e f o r e , c o n s i s t e n t w i t h 

T i n n e y , t h a t t h e t r i a l c o u r t ' s s p e c i f i c r e f e r e n c e t o R u l e 

54(b) was s u f f i c i e n t t o e f f e c t a c e r t i f i c a t i o n o f t h e p a r t i a l 

summary judgment u n d e r t h a t r u l e . 
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G i n s b u r g and G o l d s c h e i n n e x t c h a l l e n g e t h e p r o p r i e t y o f 

t h e R u l e 54(b) c e r t i f i c a t i o n on t h e g r o u n d t h a t t h e i s s u e 

d e c i d e d by t h e p a r t i a l summary judgment and t h e r e m a i n i n g 

i s s u e s a r e so i n t e r t w i n e d as t o make c e r t i f i c a t i o n i m p r o p e r . 

See, e.g., B r a n c h v. S o u t h T r u s t Bank o f D o t h a n , N.A., 514 So. 

2d 1373, 1374 ( A l a . 1987) ( h o l d i n g t h a t R u l e 54(b) 

c e r t i f i c a t i o n i s i n a p p r o p r i a t e i n c a s e s i n w h i c h an 

a d j u d i c a t e d c l a i m and a u n a d j u d i c a t e d c o u n t e r c l a i m a r e "so 

c l o s e l y i n t e r t w i n e d t h a t s e p a r a t e a d j u d i c a t i o n w o u l d pose an 

u n r e a s o n a b l e r i s k o f i n c o n s i s t e n t r e s u l t s " ) ; H u r s t v. Cook, 

981 So. 2d 1143, 1148-51 ( A l a . C i v . App. 2007) ( a p p l y i n g 

B r a n c h ) . We need n o t c o n s i d e r t h e m e r i t s o f t h i s a r gument, 

however, b e c a u s e when a p a r t y a g g r i e v e d by a j u d g m e n t 

c e r t i f i e d as f i n a l p u r s u a n t t o R u l e 54(b) b e l i e v e s t h a t t h e 

c e r t i f i c a t i o n i s i m p r o p e r , i t must p u r s u e an a p p e a l o f t h e 

j udgment i n o r d e r t o c h a l l e n g e t h a t c e r t i f i c a t i o n . A l l e n v.  

B r i g g s , 60 So. 3d 899, 904-05 ( A l a . C i v . App. 2 0 1 0 ) . A p a r t y 

a c t s a t i t s own p e r i l i f i t does n o t p u r s u e a t i m e l y a p p e a l 

f r o m t h e c e r t i f i e d j u d g m e n t , and a l a t e r a t t e m p t t o a p p e a l 

f r o m t h e c e r t i f i e d j udgment w i l l r e s u l t i n a d i s m i s s a l o f t h a t 

p o r t i o n o f t h e a p p e a l . A l l e n , 60 So. 3d a t 905. Thus, we 
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c o n c l u d e t h a t t h e R u l e 54(b) c e r t i f i c a t i o n o f t h e p a r t i a l 

summary judgment was e f f e c t i v e and c a n n o t now be c h a l l e n g e d . 

F i n a l l y , G i n s b u r g and G o l d s c h e i n r e l y on t h e " ' g r a n d 

r e s e r v o i r o f e q u i t a b l e power t o do j u s t i c e ' " p r o v i d e d by R u l e 

6 0 ( b ) . Ex p a r t e R o b i n s o n R o o f i n g & R e m o d e l i n g , I n c . , 709 So. 

2d 444, 446 ( A l a . 1 9 9 7 ) ( q u o t i n g H a l l v. H a l l , 587 So. 2d 1198, 

1201 ( A l a . 1991)(Adams, J . , d i s s e n t i n g ) ) . A l t h o u g h s u c h a 

" g r a n d r e s e r v o i r " may w e l l e x i s t u n d e r R u l e 6 0 ( b ) , t h e c a s e s 

c o n s t r u i n g R u l e 6 0 ( b ) ( 6 ) a r e c l e a r t h a t a m o t i o n made p u r s u a n t 

t o t h a t r u l e may n o t be u s e d as a s u b s t i t u t e f o r an a p p e a l . 

N o w l i n v. D r u i d C i t y Hosp. Bd., 475 So. 2d 4 69, 471 ( A l a . 

1 9 8 5 ) . 

" R u l e 6 0 ( b ) ( 6 ) i s a r e s i d u a l c l a u s e t o c o v e r 
u n f o r e s e e n c o n t i n g e n c i e s . 7 J . Moore F e d e r a l  
P r a c t i c e § 60.27[2] ( 1 9 8 5 ) . C o n s i d e r e d an 
e x t r a o r d i n a r y remedy, R u l e 6 0 ( b ) ( 6 ) may n o t be u s e d 
t o r e l i e v e a p a r t y f r o m h i s own f a i l u r e t o t a k e an 
a p p e a l , C i t y o f Daphne v. C a f f e y , 410 So. 2d 8 ( A l a . 
1 9 8 1 ) , and t h e p r o v i s i o n may n o t be u s e d t o e x t e n d 
t h e t i m e f o r a p p e a l . R e l i e f u n d e r R u l e 6 0 ( b ) ( 6 ) w i l l 
be a l l o w e d o n l y i n u n i q u e s i t u a t i o n s where a p a r t y 
can show e x c e p t i o n a l c i r c u m s t a n c e s s u f f i c i e n t t o 
e n t i t l e h im t o r e l i e f . Ex p a r t e H a r t f o r d I n s u r a n c e  
Co., 394 So. 2d 933 ( A l a . 1 9 8 1 ) . " 

N o w l i n , 475 So. 2d a t 471; see a l s o P a t t e r s o n v. Hays, 62 3 So. 

2d 1142, 1145 ( A l a . 1993) ("Rule 60 i s no s u b s t i t u t e f o r an 

a p p e a l and i s n o t a v a i l a b l e t o r e l i e v e a p a r t y f r o m h i s 
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f a i l u r e t o e x e r c i s e t h e r i g h t o f a p p e a l . " ) ; R . J . R e y n o l d s  

Tobacco Co. v. C a n t l e y , 717 So. 2d 751 , 759 ( A l a . 1998 ) 

( " N e i t h e r R u l e 60(a) n o r R u l e 6 0 ( b ) ( 6 ) may be u s e d as a 

s u b s t i t u t e f o r a t i m e l y a p p e a l . " ) ; and Bowen v. Bowen, 28 So. 

3d 9, 16 ( A l a . C i v . App. 2009) ( q u o t i n g W i l l i a m s v. W i l l i a m s , 

581 So. 2d 1116, 1118 ( A l a . C i v . App. 1 9 9 1 ) , i m p l i e d l y 

o v e r r u l e d on o t h e r g r o u n d s by Ex p a r t e B i l l e c k , 777 So. 2d 

105, 109 ( A l a . 2000)) ("To p u t i t s i m p l y , ' R u l e 6 0 ( b ) ( 6 ) i s 

n o t a v a i l a b l e as a s u b s t i t u t e f o r an a p p e a l and may n o t be 

u s e d t o r e l i e v e a p a r t y f r o m f a i l u r e t o e x e r c i s e t h e r i g h t o f 

a p p e a l . ' " ) . 

Even f r o m t h e s c a n t i n f o r m a t i o n a v a i l a b l e t o t h i s c o u r t 

on mandamus r e v i e w , i t i s a p p a r e n t t h a t G i n s b u r g and 

G o l d s c h e i n f a i l e d t o t a k e t h e a p p r o p r i a t e s t e p s t o s a f e g u a r d 

t h e i r own i n t e r e s t s . I n s t e a d o f a p p e a l i n g t h e June 16, 2010, 

p a r t i a l summary judgment a f t e r t h e t r i a l c o u r t f a i l e d t o r u l e 

on t h e i r p o s t j u d g m e n t m o t i o n w i t h i n t h e 90-day p e r i o d 

p r e s c r i b e d by R u l e 59.1, G i n s b u r g and G o l d s c h e i n , i n O c t o b e r 

2010, r e q u e s t e d a h e a r i n g on t h e p r e v i o u s l y d e n i e d m o t i o n . 

When t h a t r e q u e s t f a i l e d t o p r o v i d e them r e l i e f f r o m t h e 

p a r t i a l summary j u d g m e n t , t h e y w a i t e d u n t i l May 2011 t o s e e k 
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r e l i e f u n d e r R u l e 6 0 ( b ) ( 6 ) . T h i s c a s e s i m p l y does n o t p r e s e n t 

e x c e p t i o n a l c i r c u m s t a n c e s w a r r a n t i n g t h e e x e r c i s e o f t h e t r i a l 

c o u r t ' s d i s c r e t i o n u n d e r R u l e 6 0 ( b ) ( 6 ) . 

B e c a u s e t h e t r i a l c o u r t l o s t j u r i s d i c t i o n o v e r t h e June 

16, 2010, p a r t i a l summary j u d g m e n t a f t e r G i n s b u r g and 

G o l d s c h e i n ' s p o s t j u d g m e n t m o t i o n was d e n i e d by o p e r a t i o n o f 

law on September 21, 2010, and b e c a u s e t h e f a i l u r e by G i n s b u r g 

and G o l d s c h e i n t o t i m e l y a p p e a l t h e p a r t i a l summary j u d g m e n t 

and t h e d e n i a l o f t h e i r p o s t j u d g m e n t m o t i o n does n o t f o r m a 

s u f f i c i e n t b a s i s f o r t h e t r i a l c o u r t ' s e x e r c i s e o f d i s c r e t i o n 

u n d e r R u l e 6 0 ( b ) ( 6 ) , we c o n c l u d e t h a t t h e t r i a l c o u r t 

i m p r o p e r l y s e t a s i d e t h e June 16, 2010, p a r t i a l summary 

j u d g m e n t . A c c o r d i n g l y , M o u n t a i n P o i n t e i s e n t i t l e d t o t h e 

r e l i e f i t s e e k s , and we g r a n t t h e p e t i t i o n f o r t h e w r i t o f 

mandamus and i s s u e t h e w r i t . The t r i a l c o u r t i s d i r e c t e d t o 

v a c a t e i t s May 10, 2011, o r d e r s e t t i n g a s i d e t h e June 16, 

2010, p a r t i a l summary j u d g m e n t . 
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