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THOMAS, Judge. 

In 2008, Brenda Montgomery, the c o u s i n of B e t t y Jane 

Kerby, sought s e r v i c e s f o r Kerby under the Alabama M e n t a l 

R e t a r d a t i o n Home and Community Based Waiver program ("waiver 
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s e r v i c e s " ) from the Alabama M e d i c a i d Agency ("the Agency"). 

The w a i v e r s e r v i c e s are a d m i n i s t e r e d by the Alabama Department 

of M e n t a l H e a l t h ("the Department") and are p r o v i d e d t o 

persons s u f f e r i n g from an i n t e l l e c t u a l d i s a b i l i t y . 1 The 

Department d e n i e d Montgomery's r e q u e s t f o r w a i v e r s e r v i c e s f o r 

Kerby, and Montgomery sought r e v i e w from the A s s o c i a t e 

Commissioner f o r the D i v i s i o n of M e n t a l R e t a r d a t i o n S e r v i c e s 

of the Department, who, a t t h a t t i m e , was P a t r i c i a M a r t i n . 

M a r t i n u p h e l d the d e n i a l of w a i v e r s e r v i c e s . 

Montgomery then sought a f a i r h e a r i n g from the Agency, 

which was h e l d b e f o r e an a d m i n i s t r a t i v e law judge ("ALJ"). 

A l t h o u g h the A L J d e t e r m i n e d t h a t Kerby q u a l i f i e d f o r w a i v e r 

s e r v i c e s and recommended t h a t the d e n i a l of w a i v e r s e r v i c e s be 

o v e r t u r n e d , the Agency's Commissioner, C a r o l S t e c k e l , 

d i s a g r e e d and u p h e l d the d e n i a l of Montgomery's r e q u e s t f o r 

w a i v e r s e r v i c e s f o r Kerby. Montgomery sought j u d i c i a l r e v i e w 

1 A l t h o u g h most of the s t a t u t e s and a d m i n i s t r a t i v e r u l e s 
g o v e r n i n g the Alabama Department of Mental H e a l t h use the 
terms " m e n t a l l y r e t a r d e d " or "mental r e t a r d a t i o n , " the 
Department i s i n the p r o c e s s of changing the t e r m i n o l o g y i n 
the s t a t u t e s and the r u l e s t o " p e o p l e w i t h an i n t e l l e c t u a l 
d i s a b i l i t y " or " i n t e l l e c t u a l d i s a b i l i t y . " See A l a . Code 1975, 
§ 22-50-2.1(d). Thus, we w i l l use the term " i n t e l l e c t u a l 
d i s a b i l i t y " or a p p r o p r i a t e phrases t o r e f e r t o the c o n d i t i o n 
f o r m e r l y r e f e r r e d t o as "mental r e t a r d a t i o n . " 
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of Commissioner S t e c k e l ' s d e n i a l of w a i v e r s e r v i c e s , and the 

c i r c u i t c o u r t o v e r t u r n e d the Commissioner's d e c i s i o n , 

c o n c l u d i n g t h a t i t was not s u p p o r t e d by the e v i d e n c e p r o v i d e d 

t o the Agency and the A L J and t h a t Commissioner S t e c k e l ' s 

d e c i s i o n t o deny w a i v e r s e r v i c e s was a r b i t r a r y and c a p r i c i o u s . 

The Agency a p p e a l s . 

Under the Alabama A d m i n i s t r a t i v e P r o c e d u r e A c t ("AAPA") 

A l a . Code 1975, § 40-22-1 e t seq., r e v i e w of the Agency's 

a d m i n i s t r a t i v e d e c i s i o n t o deny w a i v e r s e r v i c e s t o Kerby i s 

l i m i t e d . See A l a . Code 1975, § 41-22-20(k). 

" S e c t i o n 41-22-20(k) p r o v i d e s t h a t i n the c i r c u i t 
c o u r t ' [ t ] h e agency o r d e r s h a l l be t aken as prima 
f a c i e j u s t and r e a s o n a b l e and the c o u r t s h a l l not 
s u b s t i t u t e i t s judgment f o r t h a t of the agency as t o 
the weight of the e v i d e n c e on q u e s t i o n s of f a c t , 
e x c e p t where o t h e r w i s e a u t h o r i z e d by s t a t u t e . ' Under 
t h i s l i m i t e d s t a n d a r d of r e v i e w , the c i r c u i t c o u r t 
must g i v e the Agency's d e t e r m i n a t i o n of 
n o n e l i g i b i l i t y a p resumption of c o r r e c t n e s s . See  
Benton v. Alabama Board of M e d i c a l Examiners, 4 67 
So. 2d 234 ( A l a . 1985). 

"In f a c t , under § 41-22-20(k) the c i r c u i t c o u r t 
may r e v e r s e or modify an agency's d e c i s i o n o n l y i f 
i t d e t e r m i n e s t h a t the agency a c t i o n i s due t o be 
s e t a s i d e or m o d i f i e d under s t a n d a r d s s e t f o r t h i n 
a p p e a l or r e v i e w s t a t u t e s a p p l i c a b l e t o the agency 
(not a p p l i c a b l e i n t h i s case) or ' i f s u b s t a n t i a l 
r i g h t s of the p e t i t i o n e r have been p r e j u d i c e d 
because the agency a c t i o n i s : 
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"'(1) In v i o l a t i o n of c o n s t i t u t i o n a l 
or s t a t u t o r y p r o v i s i o n s ; 

"'(2) In excess of the s t a t u t o r y 
a u t h o r i t y of the agency; 

"'(3) In v i o l a t i o n of any p e r t i n e n t 
agency r u l e ; 

"'(4) Made upon u n l a w f u l p r o c e d u r e ; 

"'(5) A f f e c t e d by o t h e r e r r o r of l a w ; 

"'(6) C l e a r l y erroneous i n view of the 
r e l i a b l e , p r o b a t i v e , and s u b s t a n t i a l 
e v i d e n c e on the whole r e c o r d ; or 

"'(7) U n reasonable, a r b i t r a r y or 
c a p r i c i o u s or c h a r a c t e r i z e d by an abuse of 
d i s c r e t i o n or a c l e a r l y unwarranted 
e x e r c i s e of d i s c r e t i o n . ' 

" T h i s c o u r t has h e l d t h a t § 41-22-20(k) 
' r e c o g n i z e s the g e n e r a l r u l e t h a t j u d i c i a l r e v i e w of 
a d m i n i s t r a t i v e d e c i s i o n s i s l i m i t e d i n scope t o 
whether the o r d e r i s s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e , whether the agency's d e c i s i o n i s 
r e a s o n a b l e and not a r b i t r a r y , and whether the agency 
a c t e d w i t h i n i t s power c o n f e r r e d upon i t by law and 
the c o n s t i t u t i o n . ' F e r l i s i v. Alabama M e d i c a i d  
Agency, 481 So. 2d 400 ( A l a . C i v . App. 1985)." 

Alabama M e d i c a i d Agency v. N o r r e d, 497 So. 2d 176, 176-77 

( A l a . C i v . App. 1986). In a d d i t i o n , "an agency's 

i n t e r p r e t a t i o n of i t s own r e g u l a t i o n must s t a n d i f i t i s 

r e a s o n a b l e , even though i t may not appear as r e a s o n a b l e as 
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some o t h e r i n t e r p r e t a t i o n . " F e r l i s i v. Alabama M e d i c a i d 

Agency, 481 So. 2d 400, 403 ( A l a . C i v . App. 1985). 

A t i s s u e i n t h i s case i s the e l i g i b i l i t y of Kerby f o r 

w a i v e r s e r v i c e s t o be p r o v i d e d t o i n t e l l e c t u a l l y d i s a b l e d 

persons under the w a i v e r - s e r v i c e s program, as d e s c r i b e d i n 

A l a . Admin. Code (Alabama M e d i c a i d Agency), Rule 560-X-35-.01 

e t seq. The q u a l i f i c a t i o n s f o r w a i v e r s e r v i c e s are found i n 

A l a . Admin. Code (Dep't of M e n t a l H e a l t h ) , Rule 580-5-30-

.02(3) ( a ) . That a d m i n i s t r a t i v e r u l e reads: 

"(3) S t a t e - O p e r a t e d Developmental C e n t e r . 
I n d i v i d u a l s w i t h mental r e t a r d a t i o n who r e s i d e i n 
the S t a t e of Alabama, and who meet the c r i t e r i a f o r 
a d m i s s i o n t o a developmental c e n t e r , w i l l be 
a d m i t t e d f o r e v a l u a t i o n f o r s e r v i c e s (or as r e q u i r e d 
by a Court O r d e r ) , or may be a d m i t t e d f o r s h o r t - t e r m 
r e s p i t e s e r v i c e s or c r i s i s s t a b i l i z a t i o n s e r v i c e s . 

"(a) A d m i s s i o n C r i t e r i a : I n d i v i d u a l s 
who meet the f o l l o w i n g s p e c i f i c c r i t e r i a 
may be e l i g i b l e f o r r e s i d e n c e i n the 
developmental c e n t e r / I n t e r m e d i a t e Care 
F a c i l i t y f o r Persons w i t h M e n t a l 
R e t a r d a t i o n (ICF/MR) f o r the p r o v i s i o n of 
i d e n t i f i e d s e r v i c e s and s u p p o r t s : 

"1. The i n d i v i d u a l has 
s i g n i f i c a n t l y sub-average g e n e r a l 
i n t e l l e c t u a l f u n c t i o n i n g (IQ 
lower than 70 on a s t a n d a r d i z e d 
i n t e l l i g e n c e t e s t ) , e x i s t i n g 
c o n c u r r e n t l y w i t h d e f i c i t s i n 
a d a p t i v e b e h a v i o r t h a t m a n i f e s t e d 
i n the developmental p e r i o d 
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(before the age of 18 y e a r s , f o r 
mental r e t a r d a t i o n ) . 

" 2 . C o m m u n i t y - b a s e d 
s e r v i c e s , b o t h g e n e r i c and 
s p e c i a l i z e d , can not a f f o r d the 
p e r s o n adequate and a p p r o p r i a t e 
s e r v i c e s f o r h a b i l i t a t i o n . 

"3. Residence i n a 
s t a t e - o p e r a t e d d e v e l o p m e n t a l 
c e n t e r i s the l e a s t r e s t r i c t i v e 
environment adequate f o r the 
person's h a b i l i t a t i o n a t the 
t i m e . 

"4. In o r d e r f o r an 
i n d i v i d u a l t o be a d m i t t e d t o 
ICF/MR A c t i v e Treatment S e r v i c e s 
the i n d i v i d u a l must meet the 
c r i t e r i a s t a t e d i n #1 through 3 
a b o v e . A d d i t i o n a l l y , t h e 
i n d i v i d u a l w i l l b e n e f i t from 
s p e c i a l i z e d or g e n e r i c t r a i n i n g , 
t r e a t m e n t , h e a l t h and r e l a t e d 
s e r v i c e s i n t h r e e or more of the 
f o l l o w i n g areas of l i f e a c t i v i t y : 
S e l f - c a r e , R e c e p t i v e and 
E x p r e s s i v e Language, L e a r n i n g , 
S e l f D i r e c t i o n , M o b i l i t y , and 
C a p a c i t y f o r Independent L i v i n g . 
These s e r v i c e s are d i r e c t e d 
towards: 

" ( i ) t h e 
a c q u i s i t i o n o f 
b e h a v i o r s n e c e s s a r y f o r 
the i n d i v i d u a l t o 
f u n c t i o n w i t h as much 
s e l f - d e t e r m i n a t i o n and 
i n d e p e n d e n c e a s 
c a p a b l e ; and/or 
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" ( i i ) t h e 
p r e v e n t i o n o f 
r e g r e s s i o n or l o s s of 
c u r r e n t o p t i m a l 
f u n c t i o n a l s t a t u s . " 

Commissioner S t e c k e l d e t e r m i n e d t h a t , d e s p i t e the ALJ's 

recommendation o t h e r w i s e , Kerby d i d not q u a l i f y f o r w a i v e r 

s e r v i c e s under the r e q u i r e m e n t s s t a t e d i n Rule 580-5-30-

. 0 2 ( 3 ) ( a ) ( 1 ) . 

The r e c o r d c o n t a i n s b o t h documentary and t e s t i m o n i a l 

e v i d e n c e e s t a b l i s h i n g the f o l l o w i n g f a c t s . Kerby was born 

p r e m a t u r e l y i n Arkansas i n November 1946. Kerby moved t o 

Alabama w i t h her mother when Kerby was a p p r o x i m a t e l y 14 years 

o l d (around 1960). A c c o r d i n g t o the t e s t i m o n y of Montgomery 

and another r e l a t i v e , C a r o l y n Turner, a t the f a i r h e a r i n g 

b e f o r e the A L J , Kerby had never been "normal." Kerby d i d not 

complete h i g h s c h o o l , she does not have a d r i v e r ' s l i c e n s e , 

and she has never l i v e d i n d e p e n d e n t l y . Kerby's p a r e n t s are 

deceased, and she had been l i v i n g f o r the l a s t s e v e r a l y e a rs 

e i t h e r w i t h r e l a t i v e s , who had a s s i s t e d her and had p r o v i d e d 

f o r h e r , or i n a group home f o r the i n t e l l e c t u a l l y d i s a b l e d . 

In 1973, when Kerby was 26 years o l d , the Morgan Probate Court 
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det e r m i n e d t h a t Kerby was "of unsound mind." A c o u s i n , Hadley 

Key, was a p p o i n t e d as Kerby's g u a r d i a n . 

M e d i c a l r e c o r d s i n d i c a t e t h a t Kerby's p h y s i c i a n , Dr. S. 

Nixon G i l l e s p i e , b e l i e v e s t h a t Kerby s u f f e r s from an 

i n t e l l e c t u a l d i s a b i l i t y . In a l e t t e r w r i t t e n on Kerby's 

b e h a l f , Dr. G i l l e s p i e s u r mises t h a t Kerby "[m]ost l i k e l y ... 

d i d have a b r a i n i n j u r y from the premature b i r t h and p r o b a b l y 

c o m p l i c a t i o n s of h e a l t h care and mother's p r e n a t a l care a t the 

t i m e " and then c o n c l u d e s t h a t " [ i ] t i s obvious t h a t [Kerby] 

d i d s u f f e r b r a i n i n j u r y from b i r t h , r e s u l t i n g i n [an 

i n t e l l e c t u a l d i s a b i l i t y ] " In a m e d i c a l note, Dr. 

G i l l e s p i e i n d i c a t e s t h a t Kerby's h i s t o r y , i n c l u d i n g her 

premature b i r t h and her e d u c a t i o n a l h i s t o r y of f a i l i n g grades, 

" i n d i c a t e s a b s o l u t e l y t h a t [Kerby] was [ i n t e l l e c t u a l l y 

d i s a b l e d ] and not demented...." Other m e d i c a l notes f u r t h e r 

i n d i c a t e t h a t Dr. G i l l e s p i e has determined t h a t Kerby s u f f e r s 

from an i n t e l l e c t u a l d i s a b i l i t y . 

A n e c d o t a l e v i d e n c e i n d i c a t i n g t h a t Kerby's a l l e g e d 

i n t e l l e c t u a l d i s a b i l i t y e x i s t e d b e f o r e Kerby's 18th b i r t h d a y 

was p r o v i d e d by the t e s t i m o n y of Montgomery and Turner. T h e i r 

t e s t i m o n y r e v e a l e d t h a t Kerby d i d not have f r i e n d s or have 
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s o c i a l i n t e r a c t i o n s w i t h peers throughout her teenage y e a r s . 

Montgomery noted t h a t Kerby, as f a r as Montgomery knew, had 

never g i v e n h e r s e l f m e d i c a t i o n and c o u l d not handle money 

w i t h o u t s u p e r v i s i o n . Montgomery s a i d t h a t she had never 

r e c e i v e d a t e l e p h o n e c a l l from Kerby and t h a t she doubted 

Kerby c o u l d remember a t e l e p h o n e number; Montgomery d i d admit 

t h a t she d i d not know i f Kerby had ever used a t e l e p h o n e 

i n d e p e n d e n t l y or i f Kerby c o u l d do so. A c c o r d i n g t o 

Montgomery, Kerby can p e r f o r m b a s i c h ygiene t a s k s l i k e 

b a t h i n g ; however, Montgomery mentioned t h a t Kerby c o u l d not 

cook. P a r t s of Montgomery's t e s t i m o n y c o n c e r n i n g Kerby's 

a b i l i t i e s are d i f f i c u l t t o f o l l o w because of apparent i s s u e s 

w i t h the a u d i o r e c o r d i n g of the f a i r h e a r i n g . 

Turner t e s t i f i e d t h a t , when Kerby was younger and had 

v i s i t e d i n Alabama, Kerby had a c t e d " l i k e a s p o i l e d b r a t . " 

Turner a l s o r e c a l l e d t h a t Kerby had made poor grades w h i l e i n 

s c h o o l ; Turner s a i d t h a t when Kerby's mother had attempted t o 

a s s i s t Kerby w i t h homework, Kerby " d i d not seem t o have a 

c l u e . " A c c o r d i n g t o Turner, Kerby's mother p i c k e d out Kerby's 

c l o t h e s f o r her. A l e t t e r from Turner a l s o appears i n the 

r e c o r d . In t h a t l e t t e r , Turner e x p l a i n e d t h a t her memories of 
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Kerby d u r i n g her teenage years were t h a t Kerby d i d not develop 

c l o s e f r i e n d s h i p s or e x h i b i t i n t e r e s t i n t y p i c a l teenage 

p u r s u i t s , l i k e " s o c i a l a c t i v i t i e s , c a r e e r i n t e r e s t s , 

f a s h i o n a b l e c l o t h e s , make up, h a i r s t y l e s and boys." Turner 

f u r t h e r noted t h a t Kerby's g a i t was s i m i l a r t o t h a t of a young 

c h i l d and t h a t her h a n d w r i t i n g had not dev e l o p e d beyond t h a t 

of a f i v e - y e a r - o l d c h i l d . 

The e v i d e n c e i n the r e c o r d r e g a r d i n g Kerby's s c h o o l i n g 

i n d i c a t e s t h a t Kerby was p r o v i d e d " s p e c i a l c l a s s e s " a t A u s t i n 

High S c h o o l i n the 1963-64 and 1964-65 s c h o o l y e a r s , when she 

was a p p r o x i m a t e l y 17 and 18 years o l d . T h i s s c h o o l r e c o r d 

a l s o i n d i c a t e s t h a t she was a d m i n i s t e r e d an IQ t e s t i n J u l y 

1962 on which she s c o r e d 67. W r i t t e n on the s c h o o l r e c o r d 

b e s i d e her c l a s s e s f o r the 1963-64 s c h o o l year i s the phrase 

"High Elementary L e v e l . " The s c h o o l r e c o r d r e f l e c t s t h a t 

Kerby earned a mix of "A," "B," and "C" grades f o r her c l a s s e s 

both i n the 1963-64 s c h o o l year and the 1964-65 s c h o o l y e a r . 

N o t a t i o n s on the same s c h o o l r e c o r d appear t o i n d i c a t e t h a t 

Kerby s c o r e d w e l l below her grade l e v e l on achievement t e s t s 

g i v e n i n September 1963 and i n May 1964. The second page of 

t h a t s c h o o l r e c o r d c o n t a i n s a statement t h a t Kerby "needs h e l p 
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f o r mental i l l n e s s ! " A second s c h o o l r e c o r d t h a t does not 

c o n t a i n any f e a t u r e s i d e n t i f y i n g the s c h o o l but which 

i n d i c a t e s t h a t i t r e f l e c t s Kerby's 1961-62 s c h o o l year shows 

t h a t Kerby f a i l e d most of her c l a s s e s t h a t y e a r , e a r n i n g o n l y 

5 "D" grades and 1 "C" grade out of the 16 grades r e c e i v e d . 

The n o t a t i o n "2nd y e a r " appears on t h a t r e c o r d ; whether t h a t 

denotes t h a t Kerby was r e p e a t i n g course work or not i s 

u n c l e a r , because the same s c h o o l r e c o r d c o n t a i n s a column 

l a b e l e d "Repeat Work" t h a t c o n t a i n s no r e c o r d e d i n f o r m a t i o n . 

In 1995, when Kerby was 48 years o l d , she took another IQ 

t e s t when she sought placement i n the B i l l S tewart Center i n 

Moulton. A c c o r d i n g t o a r e p o r t a u t h o r e d by J o e l E. L o f t i n , 

who a d m i n i s t e r e d the IQ t e s t and e v a l u a t e d Kerby, Kerby's 

f u l l - s c a l e IQ was 70. L o f t i n a l s o n oted i n h i s r e p o r t t h a t 

Kerby had " s i g n i f i c a n t weaknesses i n a d a p t i v e f u n c t i o n i n g 

r e l a t i v e t o her age peers i n the community." L o f t i n c o n c l u d e d 

t h a t Kerby "would be c l a s s i f i e d as f u n c t i o n i n g i n the 

B o r d e r l i n e t o M i l d [ i n t e l l e c t u a l d i s a b i l i t y ] range of 

i n t e l l e c t u a l f u n c t i o n i n g . " L o f t i n recommended v o c a t i o n a l -

r e h a b i l i t a t i o n s e r v i c e s f o r Kerby and noted t h a t " a t t e n t i o n 

s h o u l d be g i v e n t o development of independent l i v i n g s k i l l s 
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and work a c t i v i t y s k i l l s a l o n g w i t h development of b e t t e r 

s o c i a l i z a t i o n and i n t e r p e r s o n a l s k i l l s . " 

L a G r e t t a R a t l i f f , the D i r e c t o r of Community S e r v i c e s a t 

the Department, t e s t i f i e d a t the f a i r h e a r i n g b e f o r e the A L J . 

R a t l i f f t e s t i f i e d t h a t she had d e n i e d w a i v e r s e r v i c e s t o Kerby 

based on the f a c t t h a t Kerby had s c o r e d 70 on an IQ t e s t and 

was t h e r e f o r e not q u a l i f i e d t o r e c e i v e w a i v e r s e r v i c e s . 

A c c o r d i n g t o R a t l i f f , had Kerby never s c o r e d 70 on an IQ t e s t , 

R a t l i f f would have approved Kerby f o r w a i v e r s e r v i c e s . When 

asked whether the f a c t t h a t Kerby s c o r e d a 62 on an IQ t e s t 

a d m i n i s t e r e d i n 2009 would change R a t l i f f ' s d e c i s i o n , R a t l i f f 

answered i n the n e g a t i v e , e x p l a i n i n g t h a t the s c o r e of 70 

i n d i c a t e d t h a t , a t some p o i n t , Kerby had f u n c t i o n e d o u t s i d e of 

the i n t e l l e c t u a l - d i s a b i l i t y range. 

Dr. Susan Ford, the D i r e c t o r of P s y c h o l o g i c a l and 

B e h a v i o r a l S e r v i c e s f o r the D i v i s i o n of I n t e l l e c t u a l 

D i s a b i l i t y a t the Department, a l s o t e s t i f i e d b e f o r e the A L J . 

Dr. Ford's d u t i e s i n c l u d e r e v i e w i n g a p peals from the d e n i a l of 

w a i v e r s e r v i c e s . Dr. F o r d e x p l a i n e d t h a t she had c o n c l u d e d 

t h a t Kerby was p r o p e r l y d e n i e d w a i v e r s e r v i c e s . A c c o r d i n g t o 

Dr. Ford, she had r e v i e w e d a l l the documentation o r i g i n a l l y 
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p r o v i d e d t o the Agency and had r e v i e w e d l a t e r s u b m i s s i o n s by 

Kerby's c o u n s e l t o determine whether those s u b m i s s i o n s might 

impact the d e c i s i o n t o deny Kerby w a i v e r s e r v i c e s ; Dr. F o r d 

r e v i e w e d and a s s e s s e d Kerby's e l i g i b i l i t y t h r e e times d u r i n g 

the a p p e a l p r o c e s s . 

Dr. F o r d s a i d t h a t she based her c o n c l u s i o n , i n p a r t , on 

the f a c t t h a t Kerby had once s c o r e d 70 on an IQ t e s t . Dr. 

F o r d e x p l a i n e d t h a t a s c o r e on an IQ t e s t may, a t t i m e s , be 

lower than a t e s t s u b j e c t ' s t r u e a b i l i t y because of o t h e r 

f a c t o r s a f f e c t i n g the t e s t s u b j e c t a t the time of the t e s t ; 

however, she s a i d , an IQ t e s t cannot r e f l e c t t h a t a t e s t 

s u b j e c t has more a b i l i t y than the t e s t s u b j e c t a c t u a l l y has. 

Dr. F o r d a d m i t t e d t h a t Kerby's s c o r e of 70 on an IQ t e s t may 

have been a f f e c t e d by s e r v i c e s she may have r e c e i v e d 

throughout her l i f e and t h a t the lower s c o r e Kerby had 

r e c e i v e d e a r l i e r i n l i f e might b e t t e r r e f l e c t her t r u e 

i n t e l l i g e n c e l e v e l ; however, Dr. F o r d d i d not agree t h a t the 

f a c t t h a t o t h e r , lower s c o r e s e x i s t e d q u a l i f i e d Kerby f o r 

w a i v e r s e r v i c e s . A c c o r d i n g t o Dr. Ford, a person r e c e i v i n g 

w a i v e r s e r v i c e s would be r e e v a l u a t e d and c o u l d be d i s q u a l i f i e d 

f o r s e r v i c e s i f he or she s c o r e d 70 on an IQ t e s t . A l t h o u g h 
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she a d m i t t e d t h a t s c o r e s on an IQ t e s t had a +/- 3 s t a n d a r d 

e r r o r of measurement, Dr. F o r d s t a t e d t h a t she was bound by 

the Department's a d m i n i s t r a t i v e r u l e s t o c o n s i d e r Kerby's 

s c o r e of 70 on the 1995 IQ t e s t t o determine her e l i g i b i l i t y 

f o r w a i v e r s e r v i c e s . 

Dr. F o r d f u r t h e r e x p l a i n e d t h a t o t h e r i n f o r m a t i o n 

r e g a r d i n g Kerby's c l a i m e d i n t e l l e c t u a l d i s a b i l i t y was l a c k i n g 

i n the documentation t h a t she had reviewed. A c c o r d i n g t o Dr. 

Ford, the 1962 IQ t e s t s c o r e of 67 noted on Kerby's s c h o o l 

r e c o r d s d i d meet the requirement of " s i g n i f i c a n t l y sub-average 

g e n e r a l i n t e l l e c t u a l f u n c t i o n i n g . " However, Dr. F o r d noted, 

a l t h o u g h Kerby had s c o r e d a 67 on the IQ t e s t , she had never, 

as f a r as the documentation r e f l e c t e d , been d i a g n o s e d as 

i n t e l l e c t u a l l y d i s a b l e d . T h i s , Dr. F o r d s t a t e d , "was p a r t of 

the problem" l e a d i n g t o the d e n i a l of w a i v e r s e r v i c e s . 

A l t h o u g h the r e c o r d r e f l e c t e d t h a t Kerby had never been 

"normal," t h a t she had poor grades and had been p l a c e d i n 

s p e c i a l c l a s s e s i n s c h o o l , and t h a t she had never l i v e d 

i n d e p e n d e n t l y , Dr. F o r d t e s t i f i e d t h a t the i n f o r m a t i o n 

a v a i l a b l e was not s u f f i c i e n t f o r her t o determine the a c t u a l 

l e v e l of a d a p t i v e f u n c t i o n i n g t h a t Kerby had had b e f o r e she 
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t u r n e d 18 years o l d . A c c o r d i n g t o Dr. Ford, the i n f o r m a t i o n 

l i s t e d d e f i c i t s i n Kerby's a b i l i t i e s but d i d not e s t a b l i s h the 

s k i l l s t h a t Kerby d i d have. Without i n f o r m a t i o n t h a t c o u l d 

p r o v i d e a s o l i d b a s i s f o r d e t e r m i n i n g Kerby's a d a p t i v e -

f u n c t i o n i n g l e v e l b e f o r e age 18, Dr. F o r d e x p l a i n e d , she was 

unable t o determine whether s e r v i c e s t h a t had been p r o v i d e d t o 

Kerby had i n c r e a s e d her IQ s c o r e over ti m e . Thus, she 

t e s t i f i e d , she had c o n c l u d e d t h a t Kerby d i d not q u a l i f y f o r 

w a i v e r s e r v i c e s under Rule 580-5-30-.02(3)(a). 

The r e c o r d c o n t a i n s o t h e r documents, i n c l u d i n g l e t t e r s t o 

Montgomery co n v e y i n g and e x p l a i n i n g the Department's d e n i a l 

and memoranda from Dr. F o r d t o Department and/or Agency 

p e r s o n n e l o u t l i n i n g her recommendations a f t e r her r e v i e w of 

documentation r e l a t i n g t o Kerby p r o v i d e d t o the Department. 

In a November 2008 l e t t e r , P a t r i c i a M a r t i n , who was then 

A s s o c i a t e Commissioner f o r the D i v i s i o n of M e n t a l R e t a r d a t i o n 

S e r v i c e s of the Department, e x p l a i n e d the v a r i o u s reasons why 

the Department had d e t e r m i n e d t h a t Kerby was not e l i g i b l e f o r 

w a i v e r s e r v i c e s . F i r s t , M a r t i n s e t out the c r i t e r i a f o r 

w a i v e r s e r v i c e s : "(1) an IQ s c o r e below 70; (2) s i g n i f i c a n t 

d e f i c i t s i n a d a p t i v e f u n c t i o n i n g s k i l l s measured by a 
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s t a n d a r d i z e d t o o l ; AND (3) e v i d e n c e t h a t b o t h 1 & 2 were 

p r e s e n t p r i o r t o the person's 18th b i r t h d a y . " M a r t i n s t a t e d 

t h a t the p r i m a r y reason f o r the d e n i a l of w a i v e r s e r v i c e s t o 

Kerby was the f a c t t h a t Kerby had s c o r e d 70 on an IQ t e s t , 

which, M a r t i n s t a t e d , " e l i m i n a t e s her f o r c o n s i d e r a t i o n f o r 

s e r v i c e s under the w a i v e r . " M a r t i n a l s o mentioned t h a t the 

documentation p r o v i d e d t o the Department c o n t a i n e d a l e t t e r 

r e q u e s t i n g an assessment t h a t s t a t e d t h a t Kerby "possesses a l l 

her s e l f - c a r e s k i l l s , " w h ich, a c c o r d i n g t o M a r t i n , "might 

suggest t h a t [the presence of] s i g n i f i c a n t d e f i c i t s i n 

m u l t i p l e areas of a d a p t i v e f u n c t i o n i n g were q u e s t i o n a b l e as 

w e l l . " F i n a l l y , M a r t i n s t a t e d , the documentation p r o v i d e d 

" i n s u f f i c i e n t e v i d e n c e ... t o v e r i f y t h a t [Kerby] would have 

met c r i t e r i a f o r a d i a g n o s i s of [ i n t e l l e c t u a l d i s a b i l i t y ] 

p r i o r t o the age of 18 y e a r s . " In the c o n c l u s i o n of her 

l e t t e r , M a r t i n f u r t h e r e x p l a i n e d : 

" Although [Kerby] may have been g i v e n a d i a g n o s i s of 
[ i n t e l l e c t u a l d i s a b i l i t y ] e a r l y i n l i f e , t h a t does 
not guarantee t h a t she meets the s t r i c t e l i g i b i l i t y 
c r i t e r i a r e q u i r e d . Not everyone w i t h [an 
i n t e l l e c t u a l d i s a b i l i t y ] q u a l i f i e s f o r s e r v i c e s 
under the Waiver i n Alabama because t h e r e must a l s o 
be e v i d e n c e t h a t , e x c e p t f o r those s e r v i c e s , the 
p e r s o n would have t o be i n s t i t u t i o n a l i z e d i n the 
near f u t u r e . The r e p o r t i s s u e d i n 1995 i n d i c a t e d 
t h a t [Kerby] was e s t i m a t e d t o be f u n c t i o n i n g w i t h i n 
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the B o r d e r l i n e t o M i l d [ i n t e l l e c t u a l d i s a b i l i t y ] 
range of i n t e l l i g e n c e . Persons f u n c t i o n i n g i n the 
B o r d e r l i n e range of i n t e l l i g e n c e are not c o n s i d e r e d 
t o have a d i a g n o s i s of [ i n t e l l e c t u a l d i s a b i l i t y ] and 
those w i t h m i l d [ i n t e l l e c t u a l d i s a b i l i t i e s ] do not 
t y p i c a l l y r e q u i r e an i n s t i t u t i o n a l l e v e l of c a r e . 
T h e r e f o r e , they would most l i k e l y not q u a l i f y f o r 
[ i n t e l l e c t u a l d i s a b i l i t y ] w a i v e r s e r v i c e s . " 

A f t e r the c o n c l u s i o n of the f a i r h e a r i n g b e f o r e the A L J , 

the A L J made a recommendation t h a t the Agency o v e r t u r n the 

Department's d e n i a l of w a i v e r s e r v i c e s t o Kerby. In h i s 

w r i t t e n recommendation, the A L J o p i n e d t h a t the r e c o r d 

e v i d e n c e " s u b s t a n t i a t [ e s ] [Kerby's] r i g h t t o the w a i v e r 

sought." The A L J s t a t e d t h a t he r e l i e d on the s c h o o l r e c o r d 

i n d i c a t i n g t h a t Kerby had s c o r e d 67 on an IQ t e s t a d m i n i s t e r e d 

b e f o r e the age of 18 and on the t e s t i m o n y from Montgomery and 

Turner r e g a r d i n g Kerby's l a c k of a d a p t i v e s k i l l s i n o r d e r t o 

r e a c h h i s c o n c l u s i o n t h a t Kerby met the e l i g i b i l i t y 

r e q u i r e m e n t s f o r w a i v e r s e r v i c e s . 

In her l e t t e r r e j e c t i n g the ALJ's recommendation, 

Commissioner S t e c k e l n oted t h a t Kerby had s c o r e d 70 on an IQ 

t e s t , which, Commissioner S t e c k e l s t a t e d , d i s q u a l i f i e d her f o r 

w a i v e r s e r v i c e s . Commissioner S t e c k e l a l s o n oted t h a t she had 

found Dr. Ford's t e s t i m o n y and o p i n i o n s p e r s u a s i v e on the 

m a t t e r of Kerby's e l i g i b i l i t y f o r w a i v e r s e r v i c e s . F i n a l l y , 

17 



2100874 

Commissioner S t e c k e l p o i n t e d out t h a t Dr. F o r d had e x p l a i n e d 

t h a t the w a i v e r - s e r v i c e s r e q u i r e m e n t s were more s t r i n g e n t than 

d i a g n o s t i c c r i t e r i a , i n d i c a t i n g t h a t , even though a person 

might be d i a g n o s e d w i t h an i n t e l l e c t u a l d i s a b i l i t y , t h a t 

p e r s o n might not q u a l i f y f o r w a i v e r s e r v i c e s i f t h a t person 

were t o s c o r e 70 or above on an IQ t e s t . Based on her r e v i e w 

of the t e s t i m o n y and e v i d e n c e b e f o r e the A L J , Commissioner 

S t e c k e l u p h e l d the Department's o r i g i n a l d e c i s i o n d e n y ing 

w a i v e r s e r v i c e s t o Kerby. 

As n o t e d above, Montgomery, on Kerby's b e h a l f , sought 

j u d i c i a l r e v i e w of the Agency's d e n i a l of w a i v e r s e r v i c e s t o 

Kerby i n the Morgan C i r c u i t C o u r t . The c i r c u i t c o u r t , a f t e r 

c o n s i d e r i n g the a d m i n i s t r a t i v e r e c o r d and s u b m i s s i o n s by b o t h 

p a r t i e s , e n t e r e d a judgment o r d e r i n g t h a t the Agency p r o v i d e 

w a i v e r s e r v i c e s t o Kerby. In s u p p o r t of i t s judgment, the 

c i r c u i t c o u r t found f a u l t w i t h the Commissioner S t e c k e l ' s 

r e l i a n c e on the t e s t i m o n y and o p i n i o n of Dr. F o r d and her 

r e j e c t i o n of the ALJ's f i n d i n g s and c r e d i b i l i t y 

d e t e r m i n a t i o n s . The c o n c l u d i n g paragraph of the c i r c u i t 

c o u r t ' s judgment reads: 

"The Court c o n c l u d e s t h a t the Agency 
Commissioner r e j e c t e d the f i n d i n g s and 
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recommendations of the A d m i n i s t r a t i v e Law Judge i n 
f a v o r of the w r i t t e n o p i n i o n s of one w i t n e s s , Dr. 
Susan Ford. The Commissioner i n essence i g n o r e d a l l 
o t h e r e v i d e n c e , i n c l u d i n g c e r t a i n t e s t i m o n y t h a t was 
e l i c i t e d from Dr. F o r d d u r i n g the a d m i n i s t r a t i v e 
h e a r i n g , and o v e r r u l e d the c r e d i b i l i t y 
d e t e r m i n a t i o n s t h a t were made by the A d m i n i s t r a t i v e 
Law Judge. The Court i s s a t i s f i e d t h a t the 
Commissioner's r e j e c t i o n of the f i n d i n g s of the 
A d m i n i s t r a t i v e Law Judge was done w i t h o u t 
s u b s t a n t i a l j u s t i f i c a t i o n , t h a t the s u b s t a n t i a l 
r i g h t s of Ms. Kerby were p r e j u d i c e d , t h a t the 
Commissioner adopted l e g a l o p i n i o n s or c o n c l u s i o n s 
t h a t are not p a r t of the r e g u l a t i o n s g o v e r n i n g 
e l i g i b i l i t y f o r [waiver] s e r v i c e s and t h a t her 
d e c i s i o n d e n y ing e l i g i b i l i t y f o r Ms. Kerby under the 
[ w a i v e r - s e r v i c e s ] program was not s u b s t a n t i a l l y 
j u s t i f i e d and was u n r e a s o n a b l e , a r b i t r a r y or 
c a p r i c i o u s . " 

From t h a t judgment, the Agency a p p e a l s . 

F i r s t , the Agency argues t h a t the c i r c u i t c o u r t e r r e d 

when i t o v e r r u l e d Commissioner S t e c k e l ' s d e n i a l of w a i v e r 

s e r v i c e s t o Kerby i n l i g h t of the d e f e r e n c e t o be a f f o r d e d the 

Agency's d e t e r m i n a t i o n . The Agency contends t h a t i t p r o p e r l y 

i n t e r p r e t e d and a p p l i e d the c r i t e r i a f o r w a i v e r s e r v i c e s t o 

Kerby and t h a t , based on a r e v i e w of a l l the e v i d e n c e as 

examined by the e x p e r t employed by the Department, Dr. Ford, 

Kerby was not e l i g i b l e f o r w a v i e r s e r v i c e s . Montgomery, on 

the o t h e r hand, argues t h a t the e v i d e n c e b e f o r e the A L J 

e s t a b l i s h e d " u n e q u i v o c a l l y " t h a t Kerby was e l i g i b l e f o r w a i v e r 
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s e r v i c e s and t h a t Commissioner S t e c k e l ' s d e n i a l of those 

s e r v i c e s was unsupported by the e v i d e n c e and was a r b i t r a r y and 

c a p r i c i o u s . 

T h i s c o u r t , l i k e the c i r c u i t c o u r t , i s r e q u i r e d t o b e g i n 

w i t h the presumption t h a t the Agency d e c i s i o n i s j u s t and 

r e a s o n a b l e . Norred, 497 So. 2d a t 176-77. Our r e v i e w of the 

c i r c u i t c o u r t ' s judgment r a i s e s q u e s t i o n s r e g a r d i n g the 

c i r c u i t c o u r t ' s a p p l i c a t i o n of t h i s s t a n d a r d of r e v i e w . The 

c i r c u i t c o u r t appears t o g i v e more d e f e r e n c e t o the ALJ's 

d e t e r m i n a t i o n and t o f a u l t Commissioner S t e c k e l f o r r e w e i g h i n g 

the e v i d e n c e a t the f a i r h e a r i n g t o s u p p o r t her d e c i s i o n t o 

deny w a i v e r s e r v i c e s t o Kerby. However, i t i s the d e c i s i o n of 

the Agency, a c t i n g through Commissioner S t e c k e l , t h a t i s due 

d e f e r e n c e , not the recommendation of the A L J . " I t i s the 

Agency's commissioner who has the a u t h o r i t y t o make the f i n a l 

d e t e r m i n a t i o n f o r the Agency, and the h e a r i n g o f f i c e r ' s 

recommendations are i n no way b i n d i n g upon the commissioner." 

Alabama M e d i c a i d Agency v. B e v e r l y E n t e r s . , 521 So. 2d 1329, 

1333 ( A l a . C i v . App. 1987). As t h i s c o u r t e x p l a i n e d i n 

N o r r e d : 

"For aught t h a t appears, the c i r c u i t c o u r t d i d 
not a p p l y the AAPA's l i m i t e d s t a n d a r d of r e v i e w i n 
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t h i s case, b u t, r a t h e r , s u b s t i t u t e d i t s judgment f o r 
t h a t of the Agency as t o the weight t o be g i v e n the 
ev i d e n c e p r e s e n t e d a t the a d m i n i s t r a t i v e h e a r i n g . In 
t h i s r e g a r d , we note t h a t the f i n d i n g s and 
recommendations of the a d m i n i s t r a t i v e h e a r i n g 
o f f i c e r , w i t h which the c i r c u i t c o u r t c o n c u r r e d , 
were not b i n d i n g upon the Agency. R a t h e r , i t i s the 
Agency's commissioner who makes the f i n a l 
d e t e r m i n a t i o n of M e d i c a i d e l i g i b i l i t y based upon the 
ev i d e n c e p r e s e n t e d a t the a d m i n i s t r a t i v e h e a r i n g . 
Rule 560-X-3-.01(2), Alabama M e d i c a i d Agency 
A d m i n i s t r a t i v e Code." 

Norred, 497 So. 2d a t 177. By f a v o r i n g the ALJ's f i n d i n g s and 

i n d i c a t i n g t h a t the weight g i v e n t o the e v i d e n c e by the A L J 

was i m p r o p e r l y i g n o r e d by Commissioner S t e c k e l , the c i r c u i t 

c o u r t f a i l e d t o a p p l y the a p p r o p r i a t e s t a n d a r d of r e v i e w t o 

the Agency's d e c i s i o n . 

However, the c i r c u i t c o u r t a l s o d e termined t h a t "the 

Commissioner adopted l e g a l o p i n i o n s or c o n c l u s i o n s t h a t are 

not p a r t of the r e g u l a t i o n s g o v e r n i n g e l i g i b i l i t y f o r [waiver] 

s e r v i c e s . " In another p o r t i o n of i t s judgment, the c i r c u i t 

c o u r t e x p l a i n e d t h a t i t had c o n c l u d e d t h a t Dr. Fo r d gave l e g a l 

o p i n i o n s t h a t the " [ w ] a i v e r e l i g i b i l i t y r e quirement i s more 

s t r i n g e n t than d i a g n o s t i c c r i t e r i a " and t h a t " i f a pe r s o n 

o b t a i n s an IQ s c o r e of 70 or h i g h e r a t any p o i n t , the per s o n 

i s d e t e rmined t o be ... i n e l i g i b l e f o r [ w ] a i v e r s e r v i c e s even 

i f t h e r e have been o t h e r IQ s c o r e s t h a t were below 70." The 
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c i r c u i t c o u r t went on t o s t a t e t h a t , based on i t s r e v i e w of 

the Agency's b r i e f and the a p p l i c a b l e a d m i n i s t r a t i v e r u l e s , no 

law s u p p o r t e d Dr. Ford's " l e g a l " o p i n i o n s . The c i r c u i t c o u r t 

e x p l a i n e d t h a t i t appeared t o the c o u r t t h a t the d i a g n o s t i c 

c r i t e r i a f o r i n t e l l e c t u a l d i s a b i l i t y and the e l i g i b i l i t y 

c r i t e r i a f o r w a i v e r s e r v i c e s were " p a r a l l e l . " In c o n c l u s i o n , 

the c i r c u i t c o u r t s t a t e d t h a t "Dr. Ford's o p i n i o n t h a t an IQ 

s c o r e of 70 or h i g h e r a t any p o i n t d i s q u a l i f i e s a p e r s o n f o r 

[waiver s e r v i c e s ] may be a p r o f e s s i o n a l r u l e of thumb, but i t 

does not have the f o r c e of law." 

The c i r c u i t c o u r t f u r t h e r d e t e r m i n e d t h a t the Agency was 

m i s i n t e r p r e t i n g the f i r s t c r i t e r i o n f o r w a i v e r - s e r v i c e s 

e l i g i b i l i t y by f a i l i n g t o f o cus on the p r e s e n t l y e x i s t i n g 

s t a t e of i n t e l l e c t u a l f u n c t i o n i n g . The c i r c u i t c o u r t , u s i n g 

the p r i n c i p l e t h a t words i n a r e g u l a t i o n s h o u l d be g i v e n t h e i r 

p l a i n , o r d i n a r y , and commonly u n d e r s t o o d meaning, see B e v e r l y  

E n t e r s . , 521 So. 2d a t 1332 ("The language used i n an 

a d m i n i s t r a t i v e r e g u l a t i o n s h o u l d be g i v e n i t s n a t u r a l , p l a i n , 

o r d i n a r y , and commonly u n d e r s t o o d meaning, j u s t as language i n 

a s t a t u t e . " ) , c o n c l u d e d t h a t the use of the word "has" i n the 

a p p l i c a b l e a d m i n i s t r a t i v e r u l e r e q u i r e d the Agency t o c o n s i d e r 
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o n l y the most r e c e n t e v i d e n c e r e g a r d i n g Kerby's IQ and not the 

ev i d e n c e from 1995 e s t a b l i s h i n g t h a t Kerby had s c o r e d 70 on an 

IQ t e s t . See Rule 5 8 0 - 5 - 3 0 - . 2 ( 3 ) ( a ) ( 1 ) ( s t a t i n g , i n p a r t , t h a t 

t o q u a l i f y f o r w a i v e r s e r v i c e s p r o o f must be p r e s e n t e d t h a t 

" [ t ] h e i n d i v i d u a l has s i g n i f i c a n t l y sub-average g e n e r a l 

i n t e l l e c t u a l f u n c t i o n i n g (IQ lower than 70 on a s t a n d a r d i z e d 

i n t e l l i g e n c e t e s t ) " ) . Because Kerby had s c o r e d 62 on the most 

r e c e n t IQ t e s t a d m i n i s t e r e d t o her i n 2009, the c i r c u i t c o u r t 

reasoned, Kerby met the f i r s t p a r t of the f i r s t c r i t e r i o n f o r 

w a i v e r s e r v i c e s . A l t h o u g h the c i r c u i t c o u r t ' s attempt t o 

a p p l y the p r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n t o the language 

of Rule 5 8 0 - 5 - 3 0 - . 2 ( 3 ) ( a ) ( 1 ) , i s u n d e r s t a n d a b l e , we cannot 

agree t h a t the c i r c u i t c o u r t was p e r m i t t e d t o r e j e c t the 

Agency's r e a s o n a b l e i n t e r p r e t a t i o n of the c r i t e r i a f o r w a i v e r 

s e r v i c e s s e t out i n the a d m i n i s t r a t i v e r u l e g o v e r n i n g 

e l i g i b i l i t y f o r those s e r v i c e s . 

A g a i n , i t appears t h a t the c i r c u i t c o u r t misunderstands 

both the a p p r o p r i a t e s t a n d a r d of r e v i e w and the w e l l s e t t l e d 

p r i n c i p l e t h a t "an agency's i n t e r p r e t a t i o n of i t s own 

r e g u l a t i o n must s t a n d i f i t i s r e a s o n a b l e , even though i t may 

not appear as r e a s o n a b l e as some o t h e r i n t e r p r e t a t i o n . " 
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F e r l i s i , 481 So. 2d a t 403. The i n t e r p r e t a t i o n of the 

Department's and the Agency's g o v e r n i n g c r i t e r i a was e x p l a i n e d 

by M a r t i n i n her l e t t e r t o Montgomery r e g a r d i n g the d e n i a l of 

w a i v e r s e r v i c e s , i n Dr. Ford's memorandum, and i n bot h 

R a t l i f f ' s t e s t i m o n y and Dr. Ford's t e s t i m o n y a t the f a i r 

h e a r i n g b e f o r e the A L J . The c o n s i s t e n t i n t e r p r e t a t i o n of the 

w a i v e r - s e r v i c e s c r i t e r i a advanced by the Department and the 

Agency i s t h a t a person must have "(1) an IQ s c o r e below 70; 

(2) s i g n i f i c a n t d e f i c i t s i n a d a p t i v e f u n c t i o n i n g s k i l l s 

measured by a s t a n d a r d i z e d t o o l ; AND (3) ev i d e n c e t h a t both 1 

& 2 were p r e s e n t p r i o r t o the person's 18th b i r t h d a y . " Both 

R a t l i f f and Dr. Fo r d e x p l a i n e d t h a t a person r e c e i v i n g w a i v e r 

s e r v i c e s would be r e e v a l u a t e d and c o u l d be d i s q u a l i f i e d f o r 

s e r v i c e s i f t h a t person s c o r e d 70 or h i g h e r on an IQ t e s t . 

The Department's and the Agency's i n t e r p r e t a t i o n of the 

c r i t e r i a i s s u p p o r t e d by the f a c t t h a t t h e r e i s no mandated 

f e d e r a l c r i t e r i a f o r p r o v i s i o n of s e r v i c e s t o the 

i n t e l l e c t u a l l y d i s a b l e d . Alabama i s p e r m i t t e d t o d e c l i n e t o 

o f f e r s e r v i c e s f o r the i n t e l l e c t u a l l y d i s a b l e d . K i n g v.  

S u l l i v a n , 776 F. Supp. 645, 651 (D.R.I. 1991) ( c i t i n g 42 

U.S.C. §§ 1 3 9 6 a ( a ) ( 1 0 ) ( C ) ( i v ) & 1396a(a)(31) (1988)) ("A 
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p a r t i c i p a t i n g s t a t e has the o p t i o n not t o o f f e r ICF-MR 

[ i n t e r m e d i a t e c a r e f o r persons w i t h mental r e t a r d a t i o n ] 

s e r v i c e s a t a l l . " ) . Alabama i s a l s o p e r m i t t e d " t o choose the 

p r o p e r mix of amount, scope, and d u r a t i o n l i m i t a t i o n s on 

coverage, as l o n g as c a r e and s e r v i c e s are p r o v i d e d i n 'the 

b e s t i n t e r e s t s of the r e c i p i e n t s . ' " A l e x a n d e r v. Choate, 469 

U.S. 287, 303 (1985) ( q u o t i n g 42 U.S.C. § 13 9 6 a ( a ) ( 1 9 ) ) ; see  

a l s o S u l l i v a n , 776 F. Supp. a t 651 ("If a s t a t e i n c l u d e s 

ICF-MR [ i n t e r m e d i a t e c a r e f o r persons w i t h mental r e t a r d a t i o n ] 

s e r v i c e s i n i t s S t a t e P l a n , as Rhode I s l a n d has done, then the 

s t a t e i s f r e e t o s e t which l e v e l of ICF-MR care i t w i l l o f f e r 

above the m i n i m a l r e q u i r e m e n t s of 42 U.S.C. §§ 

1 3 9 6 a ( a ) ( 1 0 ) ( C ) ( i v ) . " ) . 

No e v i d e n c e was p r e s e n t e d i n d i c a t i n g t h a t the 

Department's and the Agency's i n t e r p r e t a t i o n of the 

e l i g i b i l i t y c r i t e r i a was u nreasonable or t h a t i t c o n t r a d i c t e d 

any o t h e r i n t e r p r e t a t i o n of the same or s i m i l a r c r i t e r i a . The 

Department's and the Agency's a d m i n i s t r a t i v e r u l e s have the 

f o r c e of law, and the r e a s o n a b l e i n t e r p r e t a t i o n of those 

r e g u l a t i o n s by those o f f i c i a l s e n t r u s t e d w i t h a p p l y i n g them 

are not mere " p r o f e s s i o n a l r u l e [ s ] of thumb" and a r e , i n f a c t , 
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the law. Ex p a r t e Wilbanks H e a l t h Care S e r v s . , I n c . , 986 So. 

2d 422, 424 ( A l a . 2 0 0 7 ) ( " ' R u l e s , r e g u l a t i o n s , and g e n e r a l 

o r d e r s of a d m i n i s t r a t i v e a u t h o r i t i e s p u r s u a n t t o powers 

d e l e g a t e d t o them have the f o r c e and e f f e c t of laws when the y 

are of s t a t e w i d e a p p l i c a t i o n ( q u o t i n g Hand v. S t a t e 

Dep't of Human Res., 548 So. 2d 171, 173 ( A l a . C i v . App. 

1 9 8 8 ) ) ) . T h e r e f o r e , the c i r c u i t c o u r t was not p e r m i t t e d t o 

s u p p l a n t the Department's and the Agency's i n t e r p r e t a t i o n of 

the c r i t e r i a f o r w a i v e r s e r v i c e s w i t h i t s own i n t e r p r e t a t i o n . 

The Agency i s the agency t o which d e c i s i o n s r e g a r d i n g 

e l i g i b i l i t y f o r w a i v e r s e r v i c e s are u l t i m a t e l y e n t r u s t e d . See 

A l a . Code 1975, § 22-6-7 ("The M e d i c a i d Agency of the S t a t e of 

Alabama [ i s ] the s i n g l e s t a t e agency charged w i t h 

r e s p o n s i b i l i t y f o r a d m i n i s t e r i n g the Alabama M e d i c a i d Program 

" ) . The r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t the 

Department's and the Agency's i n t e r p r e t a t i o n of Rule 580-5-30-

.02(3)(a) i s u n r e a s o n a b l e , and the c i r c u i t c o u r t was not f r e e 

t o i n t e r p r e t t h a t r u l e d i f f e r e n t l y . However, we must s t i l l 

c o n s i d e r whether Commissioner S t e c k e l ' s d e c i s i o n t o u p h o l d the 

d e n i a l of w a i v e r s e r v i c e s t o Kerby was w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n , a r b i t r a r y , or c a p r i c i o u s . We have e x p l a i n e d 
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t h a t , even i n l i g h t of the f a c t t h a t the f i n d i n g s of the A L J 

are not b i n d i n g on the commissioner, " [ i ] n making [a] f i n a l 

d e t e r m i n a t i o n , however, the commissioner's d i s c r e t i o n i s not 

u n b r i d l e d . She must have some r e a s o n a b l e j u s t i f i c a t i o n f o r 

her d e t e r m i n a t i o n or base i t upon adequate p r i n c i p l e s or f i x e d 

s t a n d a r d s so t h a t i t w i l l not be a r b i t r a r y or c a p r i c i o u s . " 

B e v e r l y E n t e r s . , 521 So. 2d a t 1333. 

Based on the e v i d e n c e of r e c o r d , Commissioner S t e c k e l ' s 

d e c i s i o n t o u p h o l d the d e n i a l of w a i v e r s e r v i c e s t o Kerby i s 

s u p p o r t e d by the Department's and the Agency's i n t e r p r e t a t i o n 

of Rule 580-5-30-.02(3)(a) and the a p p l i c a t i o n of the c r i t e r i a 

s e t out i n t h a t r u l e t o Kerby. T h e r e f o r e , Commissioner 

S t e c k e l ' s d e c i s i o n i s not w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n , 

a r b i t r a r y , or c a p r i c i o u s . The d e t e r m i n a t i o n s of Dr. Ford, 

R a t l i f f , M a r t i n , and Commissioner S t e c k e l were c o n s i s t e n t w i t h 

the Department's and the Agency's i n t e r p r e t a t i o n of the 

c r i t e r i a s e t out i n the a p p l i c a b l e a d m i n i s t r a t i v e r u l e . Dr. 

F o r d t e s t i f i e d t h a t , based on a l l the documentation she was 

p r o v i d e d , she had d e t e r m i n e d t h a t Kerby had s c o r e d 70 on an IQ 

t e s t , i n d i c a t i n g t h a t Kerby had, i n f a c t , t h a t l e v e l of 

i n t e l l i g e n c e . Dr. F o r d a l s o n oted t h a t the e v i d e n c e r e g a r d i n g 
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Kerby's a d a p t i v e - f u n c t i o n i n g s k i l l s b e f o r e the age of 18 was 

not d e v e l o p e d enough f o r her t o conclude t h a t Kerby s u f f e r e d 

from an i n t e l l e c t u a l d i s a b i l i t y b e f o r e she t u r n e d 18. Because 

of t h e s e f a c t s , Dr. F o r d c o n c l u d e d , Kerby was not e n t i t l e d t o 

w a i v e r s e r v i c e s . Dr. Ford's d e t a i l e d e x p l a n a t i o n of the 

i s s u e s she enco u n t e r e d when a s s e s s i n g Kerby's e l i g i b i l i t y and 

her t e s t i m o n y t h a t she rev i e w e d i n f o r m a t i o n p e r t a i n i n g t o 

Kerby on t h r e e o c c a s i o n s i n d i c a t e s t h a t s u f f i c i e n t 

c o n s i d e r a t i o n was g i v e n t o Kerby's e l i g i b i l i t y . Commissioner 

S t e c k e l was e n t i t l e d t o r e l y on Dr. Ford's a n a l y s i s of the 

e l i g i b i l i t y c r i t e r i a and Dr. Ford's d e c i s i o n r e g a r d i n g whether 

Kerby met those c r i t e r i a ; the commissioner's d e c i s i o n t o do so 

i s i n no way a r b i t r a r y or c a p r i c i o u s . A c c o r d i n g l y , we r e v e r s e 

the judgment of the c i r c u i t c o u r t and remand the cause f o r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Bryan, J . , concurs s p e c i a l l y , w i t h w r i t i n g , which Moore, 

J . , j o i n s . 
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BRYAN, Judge, c o n c u r r i n g s p e c i a l l y . 

Given the d e f e r e n t i a l s t a n d a r d of r e v i e w i n t h i s case, I 

must conclude t h a t the c i r c u i t c o u r t e r r e d i n r e v e r s i n g the 

d e c i s i o n by the Alabama M e d i c a i d Agency ("the Agency") t o deny 

B e t t y Jane Kerby w a i v e r s e r v i c e s . However, t h i s i s an 

u n f o r t u n a t e r e s u l t . E v idence i n d i c a t e s t h a t c u r r e n t l y Kerby 

cannot i n d e p e n d e n t l y f u n c t i o n and t h a t she c o u l d g r e a t l y 

b e n e f i t from the Agency's w a i v e r s e r v i c e s . I b e l i e v e t h a t the 

Agency c o u l d have i n t e r p r e t e d i t s r u l e s and e x e r c i s e d i t s 

d i s c r e t i o n t o g r a n t Kerby and any s i m i l a r l y s i t u a t e d 

a p p l i c a n t s w a i v e r s e r v i c e s ; u n f o r t u n a t e l y i t has not. 

C o nsequently, t h i s i s a sad day f o r Kerby and o t h e r s l i k e her. 

However, because of the d e f e r e n c e due the Agency's 

i n t e r p r e t a t i o n , I am bound t o concur. 

Moore, J . , c o n c u r s . 
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