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THOMAS, Judge.

Eric DeWayne Tavlor appeals from the Mcbile Probate
Court's denial of his motion to set aside previously entered

orders of the probate court. We affirm.
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Jimmy Patrick Newman died intestate on March 11, 2005, as
the result of an automobile accident. On March 17, 2005,
Jerry Wayne Newman, Jimmy's brother, petitioned the probate
court for letters of administration for Jimmy's estate ("the
estate”) . The probate court granted Jerry's petition and
issued letters of administraticn for the estate appolinting
Jerry as administrator on March 23, 2005. The probate court
included 1in the letters of administration a provision
restricting Jerry from settling any litigation on behalf of
the estate without the approval of the probate court; the
estate had filed a wrongful-death action against the other
party invelved in the automckille accident in which Jimmy had
been killed. Notice of the 1issuance of letters of
administration was published in the Mobkile Press Reglster
newspaper for three consecutive weeks, as required by § 43-2-
61(2), Ala. Code 1975. Jerry filed an inventory of the estate
with the probate court on April 4, 2005; the inventory did not
include the wrongful-death action, which had not yet reached
a conclusion.

On May 15, 2005, Jerrv moved the probate court to approve

the settlement of the wrongful-death action; Jerry attached
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to his motion a listing of Jimmy's "next of kin and helrs at
law," which listed Wendy Marie Newman, who was Jimmy's
daughter, along with Jimmy's three brothers and four sisters.
The probate court conducted a hearing on Jerrv's motion, at
which 1t heard testimony from Jerry and Wendy. Jerry
testified that he had retained an attorney to represent the
estate in the wrongful-death action and that, through that
atteorney’'s negotiations, the estate had reached a propesed
settlement with the liakble party for the policy limits of its
insurance -- $1,000,000. Jerrv testified that he desired for
the probate court to approve the settlement. The court
gquestioned the estate's counsel regarding his fees and
expenses relating to the settlement of the wrongful-death
action, which amounted to $405,448.88, leaving $594,551.12 to
be distributed to the estate. Wendy testified that she
desired for the prokate court to approve the settlement of the
wrongful-death action. Wendy alsc testified that she had no
knowledge of any other heirs. The probate court further
gquestioned Wendy regarding the existence of other heirs:

"THE CQURT: [Wendy], let me Jjust confirm on the

reccrd here, Your father did not die with a
surviving spouse, did he?
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"[WENDY]: Not that I'm awarec of.

"THE COURT: Okay, and you were his only child?

"[WENDY]: That I know of, vyes."

At the conclusion of the hearing, the prokate court approved
the settlement of the wrongful-death action.

On May 4, 2006, Jerry petitioned the probate court for a
final settlement of the estate and to discharge Jerry as the
administrator of the estate. In his petition, Jerry asserted
that more than 6 months had passed since the prchate court
issued letters of administration, that it had been more than
5 months since the publication of notice of the issuance of
letters of administration, and that more than 20 days had
passed since actual notice had been given to all known
creditors. Jerry further asserted that no claims had been
filed against the estate and that all CLhe assets of the estate
had been delivered to Wendy, who, Jerry alleged, was the only
heir of Jimmy. Jerry attached to his petiticn an affidavit of
Wendy, 1n which she stated that she consented tce the final
settlement of the estate and that she had received all the

assets of the estate. The prockate court granted Jerry's
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petition on May 8, 2006, closing the estate and discharging
Jerry as the administrator of the estate.

On February 21, 2011, Taylor filed a moticn to set aside
the probate court's order discharging Jerry as the
administrator of the estate and to set aside its order
approving the settlement of the wrongful-death action;
Tayler's motion indicated that 1t was brought under Rule
t0(b), Ala. R. Civ. P. Taylor claimed in his moticn that he
was an heir of Jimmy because Jimmy was Taylor's father.-
Taylor further claimed:

"Jerry Wayne Newman and Wendy Marie Newman withheld

or suppressed from Eric DeWayne Taylor the fact that

Letters of Administration were issued on [Jimmy's]

Estate, that a claim for [Jimmy's] wrongful death

was pursued, that there was a motion and hearing on

a proposed $1,000,000.00 settlement, that settlement

funds were received, that this Ccurt approved said

settlement, that all the net funds were distributed
only tC¢o Wendy Marie Newman, and that Jerry Wayne

Newman filed a petition on Final Settlement which

was granted by this Court.”

Taylor alleged that Jerry and Wendy had falsely represented to
the probate court that Wendy was Jimmy's only helir and that

Jerry and Wendy knew or should have known that Taylor was also

'Taylor attached to his motion a January 27, 2011,
judgment cof the Mobile Juvenile Court determining that Jimmy
was Taylor's father,
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Jimmy's heir. Taylor alleged that the probate ccourt's
settlement of the estate was based on the allegedly false
representations of Jerry and Wendy. Tavlor requested that the
probate court set aside its order dismissing Jerry as the
administrator of the estate and 1its order approving the
wrongful-death settlement, reguire Wendy to return half of the
wrongful-death settlement proceeds to the probate court, and
distribute those vroceeds to Tavlor. Taylor also reguested an
award against Jerry, Wendy, and Fidelity and Deposit Company
of Maryland® for an unstated amount of compensatory damages,
punitive damages, and attorney fees.

The prcbate court held a hearing on Tavlor's motion on
March 30, 2011, at which it heard testimony from Jerry, Wendy,
Taylor, and Mary Newman, who 1s Tayler's mother. Mary
testified that she became pregnant by Jimmy when she was 16
vears old and that Jimmy had moved away not knowing that she
was pregnant. According to Mary, Jimmy returned when Taylor
was approximately 10 months old; Jimmy and Mary married in

August 1984, when Taylor was approximately 1 year cld. Mary

‘Fidelity and Deposit Company of Maryland served as
Jerry's surety while he was the administrator of the estate,

&
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testified that Jimmy referred to Taylor as his son and held
himself out to the community as Taylor's father. Mary also
testified that Jerry knew that Jimmy and Mary had married and
that she had a child. Mary further testified that she had
told Jerry that Tavylor was Jimmy's son; however, Mary stated
that she did nct know whether Jimmy had represented to Jerry
or other members of Jimmy's family that Tavylor was his son.
According to Mary, she also had told other members of Jimmy's
family that Taylor was Jimmy's son. Mary and Jimmy divorced
in April 1987. Mary testified that she had infreguent
encounters with Jimmy after the divorce. According to Mary,
Jimmy approached her and Taylor at a gas station when Tavylor
was 15 vyears old and intrcduced himself tce Taylor as his
father. Mary did not recall any conversations she had had
with Jerry from the time that she and Jimmy divorced in 1987
until after Jimmy's death in 2005.

According to Mary, Wendy, who is older than Tavlor, zlso
knew of Taylor's existence bkecause, Mary stated, Jimmy had
exercised weekend visitation with Wendy during the time that
Jimmy and Mary were married. Mary stated that after she and

Jimmy had divorced she had once enccuntered Wendy at a
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supermarket where Wendy was then working and that, at that
time, she had asked Wendy whether she remembered Tavylor.
According to Mary, Wendy asked whether Tavlor was Mary's son,
to which Mary responded that Tayvlor was Wendy's brother. Mary
alsc stated that she had had conversations with Jimmy's
brothers and sisters in which Mary had represented that Taylor
was Jimmy's son.

Mary testified that she heard about Jimmy's death in
2005, shortly after Jimmy's funeral. Mary stated that she was
unaware at that time of the probate proceedings or the
wrongful-death action. According to Mary, she first learned
of the settlement 1in the wrongful-death action in January
2010, when she was informed of the settlement by one of
Jimmy's sisters. Mary testified that she telephoned Jerrvy a
few months later and that Jerry stated tCo Mary that he did not
know that Taylor was Jimmy's scn or that Jimmy and Mary had
actually been married.

Taylor testified that he was 26 years c¢ld at the time of
the hearing on his motion. According to Taylor, Mary informed
him of Jimmy's death in 2005. Taylor testified that he had

not had a close relaticonship with Jimmy. Taylor stated that,
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like Mary, he also recalled the conversation with Jimmy at the
gas station; Taylor stated that he did not know Jimmy's
identity until Jimmy told him that Jimmy was his father.
Taylor testified that he had not met Jerry until 2010, when
they underwent testing to determine 1f Jimmy was Taylcr's
father. According to Taylor, he did not find out about the
probate-court action or the wrongful-death settlement until
2010, when he was informed by Mary. After finding out about
the wrongful-death settlement in 2010, Taylor stated that he
and Mary retalined counsel and initiated a paternity action in
the juvenile court to legally establish Jimmy's paternity of
Taylor. Tavylor stated that the paternity test had precven that
Jimmy was his father.

Jerry testified that he did not know Mary well.
According to Jerry, he knew that Jimmy and Mary had been
invelved 1n & relationship and that the two had lived
together; however, he stated that he did nct kncocw that they
had been married. Jerry also testiflied that Jimmy never told
him that Jimmy had a son; according to Jerry, Wendy was the
only c¢child that he Xknew that Jimmy had fathered. Jerry

testified that he did not recall any conversatlions with Mary



2100781

in which she told him that Taylor was Jimmy's child until Mary
telephoned him in 2010. Jerry also testified that none of his
sisters had told Jerry that he should have known that Taylor
was Jimmy's child. When pressed by Taylor's counsel regarding
whether he knew that Jimmy had any children other than Wendy,
Jerry responded:

"No, or may have more. I don't know. Nobody has

ever Lold me this young man is my brother's son. T

accept that fact. I did not know he existed. His

name was nolb Newman, His moLher never associated
with us, even though she said she did way back when,

T assume she had seen my brothers and sisters all

along in the store, vyou know. I don't know that T

never met her. But, no, T did not know he had any

other children other than Wendy or anymcre for that
matter."
Jerry testified that he did not investigate all of Jimmy's
former relaticnships to determine whether Jimmy had any
additional children; Jerry stated that Wendy was the only
child of Jimmy's of which he had any knowledge.

Wendy testified that she was boern In April 1978 and that
Jimmy was her father. Wendy testified that she did not recall
spending time with Mary and that she had not had much
invelvement with the Newmans., Wendy stated that she did not

knew whether Jimmy was at one time married to Mary. Wendy

further stated that she did not recall seeing Mary before and

10
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that she had never met Taylor; according to Wendy, she did not
recall the conversation in the supermarket of which Mary had
testified. Wendy testified that she had not had a close
relationship with Jimmy and that Jimmy had never told her that
he had any other children. Wendy also testified that nelither
her mother nor Jimmy's sisters had mentioned the existence of
any other children.

On April 5, 2011, the probate court entered a judgment
denying Taylor's motion. Taylor appealed tc the Alabama
Supreme Court. Our supreme court transferred the appeal to
this court, pursuant to & 12-2-7(6), 2la. Code 1975,

"It 1is well established that the decisicn to

grant or to deny relief pursuant to a Rule 60 (b}

motion is discretionary with the trial court. In

reviewing the trial court's ruling on such a motion,

we cannot disturb the trial court's decision unless

the trial ccurt abused that discretion in denying

the moticon."

Dal.ee v. Crosby Lumber Co., 561 So. 2d 1086, 1089 (Ala. 1950)

(citations omitted). However,

"'[tlhe standard of review on appeal
from the denial [or granting] of relief
under Rule 60(k) (4) is not whether there
has been an abuse cof discretion. When the
grant or denial o¢f relief turns on the
validity of the Jjudgment, as under Rule
60{(b) (4), discretion has no place. If the
Judgment is valid, it must stand; if it Is

11
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void, it must be set aside. A judgment is
void only 1if the court rendering 1t lacked
Jjurisdiction of the subject matter or of
the parties, or if it acted in a manner
inconsistent with due process. Satterfield
v, Winston Tndustries, Tnc., 553 So. 2d 61
(Ala. 1989).'"

OQrix Fin. Servs., Inc. v. Murphy, 9 So. 3d 1241, 1244 (Ala.

2008) (quoting Insurance Mgmt. & Admin., Inc. v. Palcmar Ins.

Corp., 590 So. 2d 209, 212 (Ala. 1991)).

Taylor krought his action in the probate court by filing
a motion under Rule 60 (b). On appeal, he characterizes his
motion as falling under Rule 60(b) (4), Rule 60 (b} (6), and the
provision allowing an independent action under Rule 60(b) (3).°
"Rules 58, 5%.1, and 60 of the Alabama Rules of Ciwvil

Procedure apply in probate court proceedings pursuant to §

12-13-12, Ala. Code 1975." McGallagher v. Estate of DeGeer,

934 S5o0. 2d 391, 399 n. 2 (Ala. Civ. App. 2005). Section 12-

13-12 provides that the "provisicns of this code in reference

‘We note that Taylor's allegations that the challenged
probate-court orders are either void or were procured by fraud
fall squarely under Rule 60 (b} (4) or Rule 60(b) (3); therefore,
the allegations cannot also be brought under Rule 60 (b) (6).
See R.E. Grills, Tnc. v. Davison, 641 So. 2d 225, 229 (Ala.
1994) ("Clause (6), however, 1s mutually exclusive of the
specific grounds of clauses (1) through (5), and a party may
not cbtain relief under clause (6) if it wculd have been
available under clauses (1) through (5).").

12
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to ... pleading and practice, judgments and orders in the
circuit court ... and of enforcing orders and Jjudgments"
apply to the probate court only "in the absence of express
provision to the contrary.”

Taylor brought this action asserting, among other claims,
a c¢laim under Rule 60 (k) (3), which allows a court to entertain
an independent action seeking to have a Jjudgment or order set
aside on the basis of fraud if that independent action is
brought within three years of the date of the entry of the
Jjudgment or order.’ Rule 60 (b) also allows for the tolling of

the time in which to file an independent action based on fraud

‘A party may bring a Rule 60 (b) (3) moticn in an existing
action, seeking to set aside a Jjudgment or order on the ground
of fraud, if that motion is filed within four months of the
entry of the judgment cr order. Taylor filed his moticn well
outside that four-month time limitation. However, Tavylor's
motion can be considered as initiating an Iindependent action,
subject to the time limitations discussed above. See Warren v.
Riggins, 484 So. 2d 412, 414 (Ala. 198%) (holding that & motion
filed pursuant to Rule 60 (b) (3) may be treated as initiating
an independent action when that motion was filed after the
four—-month time limitation in Rule &60(b) (3)). See also
Committee Comments on 1973 Adopticn of Rule 60 ("There 1is
little procedural difference bketween the two methods of
attack, and since nomenclature 1s unimportant, courts have
consistently treated a proceeding 1in form an independent
action ag if it were a motion, and vice versa, where cone but
not the other was technically appropriate, and any procedural
difference between them was immaterial in the case.™).

13
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pursuant to & 6-2-3, Ala. Code 1975.°® However, the Probate
Code, in & 43-8-5, Ala. Code 1975, provides:

"Whenever fraud has bkeen perpetrated in
connection with any proceeding or In any statement
filed under this chapter or 1f fraud 1is used to
aveid or circumvent the provisions or purpoeses of
this chapter, any person injured thereby may obtain
appropriate relief against the perpetrator of the
fraud or restitution from any person (other than a
bona fide purchaser) benefitting from the fraud,
whether innocent or not. Any proceeding must be
commenced within one year after the discovery of the
fraud or from the time when the fraud should have
been discovered, bub no proceeding may be brought
against one not a perpetrator of the fraud later
than five years after the tCime of the commission of
the fraud. This section has no bearing on remedies
relating to fraud practiced on a decedent during his
lifetime which affects the succession of his
estate."”

The Commentary to § 43-8-5 notes that "[t]his is an cverriding
provision that prevides an exception to the procedures and
limitations previded in this act or otherwise In the Code of
Alabama.™ Thus, the express provision in & 43-8-5 displaces

the provisicns of Rule %0(k) (3}, which would otherwise be

“Secticn 6-2-3 provides:

"In actions seeking relief on the ground of
fraud where the statute has created a bkar, the claim
must not be considered as having accrued until the
discovery by Lhe aggrieved party of the fact
constituting the fraud, after which he must have two
vears within which to prosecute his action."”

14
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applicable pursuant to & 12-13-12, with regard to the time
limitations for the filing of an independent action
challenging a judgment or order of the prokate court kased on
an allegation of fraud.

Although Jerry and Wendy ralse the issue of the statute
of limitations on appeal, albeit with regard to the tolling
provisions 1n § 6-2-3 rather than the limitations period in %
43-8-5, they did not raise the 1ssue of the statute of
limitations at any time in the procbate court.

"The statute of limitations is specifically listed
as an affirmative defense in A[lal]. R, Civ. P. 8{c};
and the rule requires that it be specially pleaded.
Once an answer ig filed, 1if an affirmative de=fense
is not pleaded, 1t 1s walved. Robinscn v. Morris,
352 S0. 24 1355, 1357 (Ala. 1977). The defense may
be revived if the adverse party offers no cobjection
(Bechtel v. Creown Petroleum Corp., 451 Sco. 2d 793,
796 (Ala. 1984)); or if the party who should have
pleaded it is allowed to amend his pleading (Piersol
v, ITT Drill Divigion, Inc¢., 445 So. 2d 559, 561
(Ala. 1984)),; or if the defense appears on the face
of the complaint (cf., Sims v. TLewis, 374 So. 2d
298, 302 (Ala. 1979); and Williams v, McMillan, 352
So. 2d 1347, 1349 (Ala. 1977))."

Wallace v. Alabama Ass'n ¢f Classified Ech. Emps., 463 So0. 2d

135, 1236-37 {(Ala. 1984). Because Jerry and Wendy never raised
the issue of the statute of limitations in the probate court,

they have walved the issue; therefore, we cannot consider

15
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whether Taylor's action was barred by the time limitations
provided in & 43-8-5.

On appeal, Tavlor presents arguments pertaining to the
two types of fraud defined in & 6-5-101, Ala. Code 1975, which
provides: "Misrepresentations of a material fact made
willfully to deceive, or recklessly without knowledge, and
acted on by the opposite party, or if made by mistake and
innccently and acted on by the opposite party, constitute

legal fraud." In Christian v. Murray, 915 So. 2d 23, 28 (Ala.

2005), our supreme court held that the species of fraud that
the legislature intended to be considered in an action brought
under & 43-8-5 "must be that kind of fraud that would allow
relief for 'fraud on a court.'" The Christian court noted:

"'This Court has defined "fraud upon the court"”
as that species of fraud that defiles or attempts to
defile the court itself or that is a fraud
perpetrated by an officer of the court, and it dces
not include fraud amcng the parties, without more.’
Waters v. Jolly, 582 Sco. 24 1048, 1055 (Ala. 1991)
(citing Brown v. Kingsberrvy Mcrtgage Co., 249 So. 2d
5¢4 (Ala, 1977), and 8pindlow v. Spindlow, 512 So.

2d 818 (Ala. Civ. App. 1587)). Black's TLaw
Dictionary 686 (8th ed. 2004) defines 'fraud on the
court' as follows: 'In a 7Judicial proceeding, a

lawyer's or party's miscenduct so sericus that 1t
undermines or is intended tc undermine the integrity
of the proceeding.' See Ex parte Free, 910 Sc. 2d
753 (Ala. 2005). The cases 1in which fraud on the
court has been found, for the mest part, have been

16
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cases in which there was 'the most egregious conduct
invelving a corruption of the Jjudicial process
itself, ' such as the Dbribery of a 7judge or the
employment of counsel to improperly influence Lhe
court. 11 Charles A. Wright et al., Federal Practice
& Procedure Civ., 2d & 2870 (1965 ."

915 So. 2d at 28. Therefore, we will consider only whether
the probate court abused its discretion in determining that
Jerry and Wendy had not committed fraud on the court and,
therefore, erred in denying Taylor's motion.

The prebate court heard conflicting evidence regarding
whether Jerry knew that Taylor was Jimmy's child., Faced with
conflicting evidence, the probkate court had to determine the
credibility o¢f the witnesses and what welcght to give each
witness's testimony. This ccurt is not allowed to reweigh the
evidence or to determine the credibkility of witnesses,

"The Alabama Supreme Ccourt has stated that 'the
law is settled that weighing evidence is not the

usual Tfunction of an appellate court. This is
especially true where ... the assessment of the
credibility of witnesses 1s I1nvolved.' KXnight v.

Beverly Health Care Bay Manor Health Care Ctr., 820
So. 2d 92, 102 (Ala. 2001) (citation omitted}.
Accordingly, appellate courts in this state
generally do not review evidence in order to make
factual conclusions; instead, they review Jjudgments
in order to determine whether the trial court
committed reversible error."

17
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J.C. v. State Dep't of Human Res., 986 So. 2d 1172, 1184 (Ala.

2007y . Jerry and Wendy testified that they had no knowledge
that Taylor was Jimmy's child. It was within the discretion
of the probate court to assign greater weight and credibility
to thelr testimony than to the testimony of Mary and Taylor.
Because the probate court had sufficient evidence before it to
suppcert a determination that neither Jerry nor Wendy had
committed fraud on the court with respect to the probate
proceedings, we cannot conclude that the probate court abused
its discretion when it denied Taylor's motion.

Tavlor next argues that the probate court erred in
denying his motion because, he says, the orders c¢f the probate
court are wvoid.® Taylor argues that the probate court's
orders are volid because, Tavlor says, Jerry's failure to give
Taylor notice of the probate proceedings deprived the probate

court of personal Jurisdiction over him.

‘Motions under Rule 60 (b} (1) alleging that a judgment or
order 1is wvoid are not subject to the reasonable-time
requirement of Rule 60 (k) and can be brcught at any time. See
EX parte Full Circle Distrib., L.L.C., 883 So. 2Zd 638, 643
(Ala. 2003).

18
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Section 43-2-61, Ala. Code 1975, prescribes the type of
notice that the administrator of an estate must give to those
who have claims against the decedent. That section provides:

"Notice, as prescribed in section 43-2-60, must
be given:

"(1) By first-class mail addressed to
their last known address, or Dby other
mechanism reasonably calculated to provide
actual notice, to all persons, firms, and
corporaticns having claims against the
decedent, who are known or who are
reasonably ascertainable by the persocnal
representative within six months from the
grant of letters; and

"(Z2) By publishing a notice once a

week for three successive weeks 1n a

newspaper of general circulation published

in the county in which the letters were

granted or, if none is published in the

county, in the one published nearest to the

courthouse thereof or 1in an adjoining

county."
Taylor argues that Jerry was required to notify Taylor of
Jerry's receipt of letters of administration for the estate by
first-class mail, as required by & 43-2-60(1), because, Tavylor
says, his identity as an heir was reascnably ascertainable.

The guesticon whether Taylor was known o¢r reasonably

ascertainable to Jerry or Wendy as an heir is a question of

19
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fact. The probate court heard ore tenus evidence concerning
whether Jerry or Wendy knew that Jimmy was Taylor's father.

"t ' Wlhen a trial court hears o©ore tenus
testimony, 1ts findings on disputed facts are
presumed correct and its Jjudgment based on those
findings will not be reversed unless the judgment is
palpably erroneous or manifestly unjust.'™' Water
Works & Sanitary Sewer Bd. v. Parks, 977 So. 2d 440,
443 (Ala. 2007) (quoting Fadalla v. Fadalla, 929 So.
2a 429, 433 (Ala. 2005), quoting in turn Philpot v,
State, 842 So. 2d 122, 125 (Ala. 2002)). '"The
presumpticn ¢f correctness, however, 1s rebuttable
and may be overcome where there is insufficient
evidence presented to the trial court te sustain its
Judgment.™' Waltman v. Rowell, 913 So. 2d 1083, 1086
(Ala. 2005) (guoting Dennis v. Dobbs, 474 So. 2d 77,
7% (Ala. 1885)). 'Additionally, the ore tenus rule
does not extend to c¢loak with a presumption of
correctness a trial judge's conclusions of law or
the incerrect application of law tce the facts,'
Waltman v. Rowell, 913 S50.2d at 1086."

Retaill Developers of Alabama, LLC v. East Gadsden Golf Club,

Inec., 9385 So. 24 924, 929 (Ala. 2007). The probate court
heard testimony from Jerry that Jimmy had never mentioned to
Jerry that he had any children other than Wendy. Jerry zlso
testified that he had had little ccentact with Mary and that
none of his sisters had ever menticned to him that Taylor was
Jimmy's child. The probate court also heard testimony from
Wendy that she had no knowledge of Taylor's existence or that

he was Jimmy's c¢hild. Wendy and Jerry's testimony was

20
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sufficient to support a determination by the probate court
that Tavlor was not known or reasonably ascertainable to Jerry
as Jimmy's heir. Because Taylor was not known or reasonably
ascertainable as an heir, Jerry had no duty to notify Tavylor
of Jerry's appointment as administratcocr of the estate by
first-class mail; notification by publication, as allowed in
% 43-2-61(2), was sufficient. Accordingly, the probate court
did not err when it denied Taylor's motion insofar as he
alleged that the probate court's earlier orders were void.

Because we find no reversible error, we affirm the
probate court's judgment denying Taylor's Rule 60 (b) motion.

AFFIRMED.

Thompson, P.J., and Pittman, Brvan, and Moore, JJ.,

concur.
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