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F a c t s and P r o c e d u r a l H i s t o r y 

On November 30, 2009, H a r r i s f i l e d i n t h e t r i a l c o u r t a 

c o m p l a i n t a g a i n s t t h e C i t y and s e v e r a l f i c t i t i o u s l y named 

d e f e n d a n t s , a l l e g i n g , among o t h e r t h i n g s , t h a t t h e C i t y had 

been n e g l i g e n t i n c o n n e c t i o n w i t h i t s d e m o l i t i o n o f a house 

owned by H a r r i s ( " t h e h o u s e " ) t h a t was l o c a t e d w i t h i n t h e 

j u r i s d i c t i o n o f t h e C i t y . He r e q u e s t e d t h a t t h e t r i a l c o u r t 

i s s u e a j u d g m e n t d e c l a r i n g t h a t t h e C i t y had v i o l a t e d h i s d u e -

p r o c e s s r i g h t s i n c o n n e c t i o n w i t h t h e d e m o l i t i o n o f t h e h o u s e . 

On December 22, 2009, t h e C i t y f i l e d i t s answer t o H a r r i s ' s 

c o m p l a i n t , as w e l l as a c o u n t e r c l a i m a l l e g i n g abuse o f p r o c e s s 

i n c o n n e c t i o n w i t h H a r r i s ' s f i l i n g o f h i s c o m p l a i n t . The C i t y 

f i l e d an amended answer and an amended c o u n t e r c l a i m on J a n u a r y 

5, 2010. On J a n u a r y 29, 2010, H a r r i s a n s w e r e d t h e C i t y ' s 

c o u n t e r c l a i m , as amended. 

On November 16, 2010, t h e C i t y f i l e d a m o t i o n f o r a 

summary j u d g m e n t . I n s u p p o r t o f i t s m o t i o n , t h e C i t y f i l e d , 

among o t h e r t h i n g s , an a f f i d a v i t o f C u r t i s F a g g a r d , t h e c h i e f 

o f c o n d e m n a t i o n f o r t h e C i t y ' s D e p a r t m e n t o f P l a n n i n g , 

E n g i n e e r i n g , and P e r m i t s . F a g g a r d s t a t e d i n h i s a f f i d a v i t : 

" I am t h e C h i e f o f C o n d e m n a t i o n f o r t h e C i t y o f 
B i r m i n g h a m D e p a r t m e n t o f P l a n n i n g , E n g i n e e r i n g , and 
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P e r m i t s . I have been t h e C h i e f o f C o n d e m n a t i o n f o r 
2^ y e a r s . P r i o r t o t h a t , I was an I n s p e c t o r f o r 12^ 
y e a r s f o r t h e C i t y o f B i r m i n g h a m D e p a r t m e n t o f 
P l a n n i n g , E n g i n e e r i n g , and P e r m i t s . My 
r e s p o n s i b i l i t i e s a r e t o c o o r d i n a t e , d e t e r m i n e and 
a d v i s e on t h e d e m o l i t i o n o f p r o p e r t i e s l o c a t e d 
w i t h i n t h e C i t y o f B i r m i n g h a m . I have r e v i e w e d t h e 
c o n d e m n a t i o n f i l e s and am f a m i l i a r w i t h t h e p r o p e r t y 

"The C i t y has been d e a l i n g w i t h Mr. H a r r i s 
c o n c e r n i n g t h e s t a t e o f h i s p r o p e r t y f o r a b o u t 
e l e v e n ( 1 1 ) y e a r s . Mr. H a r r i s p u r c h a s e d t h e p r o p e r t y 
on F e b r u a r y 19, 1999. On A p r i l 16, 1999, Mr. H a r r i s 
a p p l i e d f o r a c o n d e m n a t i o n r e p a i r p e r m i t . He was 
g r a n t e d a c o n d e m n a t i o n r e p a i r p e r m i t . 

"On J u l y 3, 2001, a f t e r an i n s p e c t i o n by t h e 
C i t y ' s i n s p e c t o r s , t h e C i t y ' s D e p a r t m e n t o f 
P l a n n i n g , E n g i n e e r i n g and P e r m i t s f o r w a r d e d Mr. 
H a r r i s a c e r t i f i e d l e t t e r t o h i s a d d r e s s [ i n ] 
E n s l e y . L i n d a H a r r i s s i g n e d f o r t h e l e t t e r . The 
l e t t e r i n f o r m e d Mr. H a r r i s t h a t t h e p r o p e r t y ... was 
i n a d a n g e r o u s s t a t e o f d i s r e p a i r and a p u b l i c 
n u i s a n c e . The l e t t e r f u r t h e r i n f o r m e d Mr. H a r r i s 
t h a t t h e c o n d e m n a t i o n r e p a i r p e r m i t was v o i d e d on 
June 29, 2001 due t o t h e f a c t t h a t r e p a i r s had n o t 
been made t o t h e p r o p e r t y and t h a t t h e c o n d e m n a t i o n 
p r o c e s s [was] b e i n g r e i n s t a t e d . The p r o p e r t y was 
p l a c e d b a c k on t h e c o n d e m n a t i o n p r o c e s s l i s t . 

"On September 4, 2002, t h e C i t y f o r w a r d e d ... a 
c e r t i f i e d l e t t e r t o Mr. H a r r i s The l e t t e r was 
s i g n e d [ f o r ] by Mr. L a r r y J o h n s o n . The l e t t e r 
i n f o r m e d Mr. H a r r i s t h a t t h e p r o p e r t y ... was i n a 
d a n g e r o u s s t a t e o f d i s r e p a i r , u n s a f e and a p u b l i c 
n u i s a n c e . The l e t t e r f u r t h e r ... i n f o r m e d Mr. H a r r i s 
t h a t t h e p r o p e r t y w o u l d be d e m o l i s h e d i n t h i r t y ( 3 0 ) 
d a y s . 

"On O c t o b e r 2, 2002, Mr. H a r r i s came t o t h e 
C i t y ' s c o n d e m n a t i o n o f f i c e and r e q u e s t e d a n o t h e r 
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c o n d e m n a t i o n r e p a i r p e r m i t . The c o n d e m n a t i o n r e p a i r 
p e r m i t was i s s u e d . The C i t y c o n t i n u e d t o m o n i t o r t h e 
... p r o p e r t y . However, a g a i n , o v e r t i m e , Mr. H a r r i s 
d i d n o t make any r e p a i r s t o t h e p r o p e r t y . 

"On June 18, 2009, t h e C i t y w r o t e and f o r w a r d e d 
[ H a r r i s ] a c e r t i f i e d l e t t e r I t was s i g n e d [ f o r ] 
by L e n o r n G i l c h r i s t . The l e t t e r i n f o r m e d Mr. H a r r i s 
t h a t t h e p r o p e r t y was i n a d a n g e r o u s c o n d i t i o n , 
u n s a f e and c o n s t i t u t e d a p u b l i c n u i s a n c e . The l e t t e r 
f u r t h e r i n f o r m e d Mr. H a r r i s t o g e t a p e r m i t by J u l y 
21, 2 0 0 9 [ , ] o r h i s p r o p e r t y w o u l d be s u b j e c t t o 
c o n d e m n a t i o n and d e m o l i t i o n c o n s i d e r a t i o n by t h e 
B i r m i n g h a m C i t y C o u n c i l . A l l d e m o l i t i o n s a r e 
a p p r o v e d by a v o t e by t h e B i r m i n g h a m C i t y C o u n c i l . 
Mr. H a r r i s d i d n o t a c k n o w l e d g e t h e c e r t i f i e d l e t t e r 
o r come t o C i t y H a l l . 

"On J u l y 21, 2009, t h e B i r m i n g h a m C i t y C o u n c i l 
c o n s i d e r e d t h e c o n d e m n a t i o n and d e m o l i t i o n o f t h e 
... p r o p e r t y . The m a t t e r was agenda i t e m #50. The 
agenda i t e m was c a l l e d up f o r c o n s i d e r a t i o n and 
d e b a t e d . Mr. H a r r i s was n o t p r e s e n t . S e e i n g no 
o b j e c t i o n s , t h e C i t y C o u n c i l v o t e d and o r d e r e d t h a t 
[ t h e ] p r o p e r t y be condemned and d e m o l i s h e d . 

"On J u l y 21, 2009, I f o r w a r d e d [ H a r r i s ] a 
c e r t i f i e d l e t t e r t o h i s r e s i d e n c e [ i n ] E n s l e y . I t 
was s i g n e d [ f o r ] by Mr. H a r r i s . The l e t t e r i n f o r m e d 
Mr. H a r r i s t h a t t h e B i r m i n g h a m C i t y C o u n c i l on J u l y 
21, 2009 had v o t e d on t h e c o n d e m n a t i o n o [ f ] h i s 
p r o p e r t y and o r d e r e d t h e D i r e c t o r o f P l a n n i n g , 
E n g i n e e r i n g and P e r m i t s t o t a k e b i d s t o d e m o l i s h 
[ t h e ] p r o p e r t y . The l e t t e r a l s o i n f o r m e d h im t h a t 
a l l p r o p e r t y w o u l d be removed by t h e c o n t r a c t o r 
d e m o l i s h i n g t h e p r o p e r t y i f n o t removed w i t h i n 
f i f t e e n (15) d a y s . Mr. H a r r i s d i d n o t a c k n o w l e d g e 
t h e c e r t i f i e d l e t t e r o r come t o C i t y H a l l . 

"On o r a f t e r O c t o b e r 4, 2009, f o l l o w i n g t h e 
mandate by t h e B i r m i n g h a m C i t y C o u n c i l , t h e C i t y ' s 
P u b l i c Works D e p a r t m e n t went t o t h e ... p r o p e r t y ... 
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c a p p e d t h e sewer and t h e n d e m o l i s h e d t h e p r o p e r t y . 
The p r o p e r t y was v a c a n t and u n i n h a b i t a b l e . The 
p r o p e r t y was d e m o l i s h e d p u r s u a n t t o t h e C i t y ' s 
c o n d e m n a t i o n p r o c e s s . " 

On December 15, 2010, H a r r i s r e s p o n d e d t o t h e C i t y ' s 

summary-judgment m o t i o n . He a t t a c h e d t o h i s r e s p o n s e h i s 

a f f i d a v i t i n w h i c h he d e t a i l e d t h e r e p a i r s t h a t he had made t o 

t h e house and s t a t e d t h a t a l l n e c e s s a r y r e p a i r s had been made 

by e a r l y 2006. H a r r i s f u r t h e r s t a t e d : 

"A few weeks b e f o r e t h e house was d e m o l i s h e d , I 
c a l l e d Mr. C u r t i s F a g g a r d on t h e t e l e p h o n e ; i t i s my 
u n d e r s t a n d i n g t h a t Mr. F a g g a r d i s a) an employee o f 
t h e C i t y o f B i r m i n g h a m ; b) i s ' i n c h a r g e ' o f t h e 
d e m o l i t i o n e f f o r t by t h e C i t y o f B i r m i n g h a m , and; c) 
was so a c t i n g d u r i n g my c o n v e r s a t i o n w i t h h i m. The 
r e a s o n f o r t h e n o t e d c o n v e r s a t i o n was t h a t I had 
r e c e i v e d an e a r l i e r c a l l f r o m my s i s t e r L i n d a 
H a r r i s , who t o l d me t h a t she had seen a d e m o l i t i o n 
n o t i c e on t h e p r o p e r t y f r o m t h e C i t y o f B i r m i n g h a m 
and t h a t I needed t o c a l l Mr. F a g g a r d . I w i s h t o 
p o i n t o u t t h a t I n e v e r r e c e i v e d t h e n o t i c e o f J u l y 
21, 2009 w h i c h c o n t a i n s my name on t h e r e c e i p t c a r d , 
b u t w h i c h I n e v e r s i g n e d f o r . A c u r s o r y e x a m i n a t i o n 
o f t h e r e c e i p t c a r d f o r t h e J u l y 2 1 s t n o t i c e shows: 
a) t h a t t h e name ' J i m H a r r i s ' t h e r e o n c o u l d n o t 
r e a s o n a b l y be c a l l e d a s i g n a t u r e , and; b) i t b e a r s 
a b s o l u t e l y no r e s e m b l a n c e t o any o f t h e numerous 
e x a m p l e s o f my s i g n a t u r e a p p e a r i n g on documents t h a t 
t h e C i t y o f B i r m i n g h a m u s e s i n s u p p o r t o f t h e M o t i o n 
f o r Summary Judgment. I t does however b e a r a 
s t r i k i n g r e s e m b l a n c e t o t h e ' s i g n a t u r e ' o f L a r r y 
J o h n s o n on t h e r e c e i p t c a r d f o r t h e n o t i c e d a t e d 
September 4, 2002; I am n o t L a r r y J o h n s o n . 

" A g a i n , as a r e s u l t o f my s i s t e r p h o n i n g me I 
c a l l e d Mr. F a g g a r d and i n f o r m e d h im o f t h e c o m p l e t e d 
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r e n o v a t i o n s / r e p a i r s made on, and t o t h e h o u s e . 
D u r i n g o u r c o n v e r s a t i o n F a g g a r d seemed s a t i s f i e d 
w i t h my e f f o r t s r e l a t i v e t o t h e h o u s e , and he t o l d 
me t o p a i n t t h e e x t e r i o r (so t h a t t h e house w o u l d 
n o t l o o k l i k e i t was abandoned) and i t w o u l d n o t be 
d e m o l i s h e d . A g a i n , i t was my u n d e r s t a n d i n g t h a t Mr. 
F a g g a r d was t h e C i t y employee ' i n c h a r g e ' o f t h e 
d e m o l i t i o n e f f o r t by t h e C i t y o f B i r m i n g h a m , and was 
so a c t i n g d u r i n g my c o n v e r s a t i o n w i t h him. A l s o , i t 
was my u n d e r s t a n d i n g , b a s e d upon F a g g a r d ' s 
s t a t e m e n t s d u r i n g o u r c o n v e r s a t i o n s t h a t he had t h e 
a u t h o r i t y t o e n t e r i n t o an agreement o r g i v e me 
a s s u r a n c e s (on b e h a l f o f t h e C i t y o f B i r m i n g h a m ) 
r e g a r d i n g p o s t p o n i n g o r s e t t i n g a s i d e any d e m o l i t i o n 
o f a home. I r e c a l l a s k i n g F a g g a r d i f t h e r e was 
s o m e t h i n g t h a t he c o u l d do t o s t o p t h e d e m o l i t i o n , 
and he s a i d ' y e s . ' I t was, a t t h i s p o i n t , t h a t he 
i n s t r u c t e d me t o p a i n t t h e e x t e r i o r o f t h e h o u s e . I n 
my o p i n i o n , my r e l i a n c e upon F a g g a r d ' s 
r e p r e s e n t a t i o n s t h a t i f I had t h e e x t e r i o r o f t h e 
house p a i n t e d i t w o u l d n o t be d e m o l i s h e d was, b a s e d 
u p o n [ ] t h e c i r c u m s t a n c e s , b o t h r e a s o n a b l e and 
j u s t i f i e d . 

" I n r e l i a n c e on Mr. F a g g a r d ' s r e p r e s e n t a t i o n , I 
had t h e e x t e r i o r o f t h e house p a i n t e d p r i o r t o t h e 
day o f d e m o l i t i o n . I had no r e a s o n s t o t h i n k o r 
b e l i e v e t h a t my home, i n l i g h t o f F a g g a r d ' s 
r e p r e s e n t a t i o n , w o u l d be s l a t e d f o r d e m o l i t i o n . 
A l t e r n a t i v e l y s t a t e d , I t h o u g h t t h a t I had an 
agreement w i t h t h e C i t y o f B i r m i n g h a m , v i a Mr. 
F a g g a r d ' s r e p r e s e n t a t i o n s and a u t h o r i t y , and t h a t 
b e c a u s e I had l i v e d up t o my end o f t h e agreement my 
home w o u l d n o t be s l a t e d f o r d e m o l i t i o n . 

"On t h e d a t e o f t h e d e m o l i t i o n , I was n o t i f i e d , 
i n p e r s o n , by a n e i g h b o r , Ms. V e r o n i c a F i e l d s , who 
i n f o r m e d me t h a t e a r l i e r i n t h e day t h e C i t y o f 
B i r m i n g h a m ' s d e m o l i t i o n c rew: a) had come t h e h o u s e ; 
and b) k i c k e d my f r o n t d o o r i n . I t h e r e u p o n went t o 
t h e h o u s e . Upon a r r i v i n g , t h e d e m o l i t i o n crew was 
no t p r e s e n t , b u t I i m m e d i a t e l y n o t i c e d t h a t (1) my 
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aluminum s t o r m d o o r a t t h e f r o n t o f t h e house had 
been c a r e f u l l y removed f r o m i t s h i n g e s and s e t away 
f r o m t h e e n t r y d o o r , and (2) my HVAC a i r 
c o n d i t i o n i n g c o m p r e s s o r u n i t t h a t I had p l a c e d i n 
t h e l i v i n g room o f t h e house was m i s s i n g . As I 
p r o c e e d e d t o t h e r e a r o f t h e h o u s e , I f o u n d t h e r e a r 
d o o r open, and my HVAC f u r n a c e l a y i n g o u t s i d e i n t h e 
b a c k y a r d n e x t t o a l a r g e mound o f d i r t t h a t had 
been gouged o u t o f t h e g r o u n d . Upon s e e i n g a l l o f 
t h i s , I r a n b a c k t o [ t h e a d d r e s s a t w h i c h I r e s i d e ] 
and a t t e m p t e d t o c a l l t h e C i t y o f B i r m i n g h a m t o g e t 
an e x p l a n a t i o n as t o why my home was g o i n g t o be 
d e m o l i s h e d . However, I was u n a b l e t o r e a c h any C i t y 
o f B i r m i n g h a m o f f i c i a l s . Then Ms. F i e l d s r e m i n d e d me 
t h a t , i t b e i n g a weekend, t h e C i t y o f f i c e s were 
c l o s e d . I t h e n went b a c k t o t h e ... p r o p e r t y and 
w a i t e d f o r t h e d e m o l i t i o n crew t o r e t u r n . When t h e y 
r e t u r n e d , I a s k e d t h e f o r e m a n t o e x p l a i n t o me why 
he k i c k e d i n t h e d o o r o f my house and who a u t h o r i z e d 
t h e d e m o l i t i o n o f my h o u s e . A f t e r he a t t e m p t e d t o 
e x p l a i n h i s u n d e r s t a n d i n g o f h i s o r d e r s , I a s k e d h im 
t o go i n s i d e [ t h e ] house w i t h me t o o b s e r v e t h e 
i n t e r i o r h i m s e l f and s a t i s f y h i m s e l f t h a t i t was i n 
l i v a b l e , m o v e - i n r e a d y c o n d i t i o n . He, a l s o a t my 
r e q u e s t , g o t on h i s w a l k i e - t a l k i e and c a l l e d h i s 
s u p e r v i s o r and e x p l a i n e d what he had o b s e r v e d . I had 
p r e v i o u s l y t o l d t h e f o r e m a n t h a t I had an agreement 
w i t h Mr. F a g g a r d r e g a r d i n g h o l d i n g o f f on 
d e m o l i t i o n , and t h a t t h e r e was a p p a r e n t l y a 
m i s u n d e r s t a n d i n g / m i s c o m m u n i c a t i o n r e g a r d i n g 
d e m o l i t i o n . The crew f o r e m a n r e l a y e d what I had t o l d 
h i m, and what he saw r e l a t i v e t o t h e good c o n d i t i o n 
o f t h e i n t e r i o r o f t h e home, t o h i s s u p e r v i s o r . I 
o v e r h e a r d t h e s u p e r i o r t e l l t h e f o r e m e n t h a t i f I 
c o u l d n o t p r o d u c e t h e p r o p e r p e r m i t , t o p r o c e e d w i t h 
t h e d e m o l i t i o n , i r r e s p e c t i v e o f : a) t h e good 
c o n d i t i o n o f t h e h o u s e , and; b) any agreement t h a t 
I d i d o r d i d n o t ha v e , w i t h F a g g a r d . B a s e d upon t h e 
c i r c u m s t a n c e s t h e crew f o r e m a n , and h i s s u p e r v i s o r , 
were B i r m i n g h a m e m p l o y e e s , a c t i n g as s u c h , on t h e 
d a t e o f t h e d e m o l i t i o n . 
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"At t h i s p o i n t I p l e a d e d w i t h t h e f o r e m a n t o t r y 
t o g e t h i s s u p e r i o r s t o w a i t u n t i l t h e n e x t b u s i n e s s 
day when I c o u l d t a l k t o Mr. F a g g a r d , o r some o t h e r 
a p p r o p r i a t e o f f i c i a l , and s t r a i g h t e n o u t t h e 
q u e s t i o n o f d e m o l i t i o n . However, upon r e c e i v i n g h i s 
i n s t r u c t i o n s f r o m h i s s u p e r i o r , he p r o c e e d e d t o 
d e m o l i s h t h e house -- t h e house I had p u t so much 
money, t i m e and e f f o r t i n t o -- w i t h me s t a n d i n g 
t h e r e , h e l p l e s s l y w a t c h i n g . I was so a g h a s t and i n 
s h o c k t h a t t h i s was a c t u a l l y h a p p e n i n g , t h a t I d i d 
n o t t h i n k t o even go i n t o t h e house t o r e t r i e v e t h e 
r e c o r d s and r e c e i p t s n o r a n y t h i n g e l s e . I n my 
o p i n i o n , i n no way was t h e house i n a c o n d i t i o n t h a t 
j u s t i f i e d c o n d e m n a t i o n o r d e m o l i t i o n . I n my o p i n i o n , 
t h e d e m o l i t i o n o f my house was a b r e a c h o f t h e 
agreement t h a t I had w i t h t h e C i t y o f B i r m i n g h a m v i a 
Mr. F a g g a r d , r e g a r d i n g d e m o l i t i o n o f my h o u s e . 

" I n e v e r r e c e i v e d t h e n o t i c e t h a t was a p p a r e n t l y 
s i g n e d f o r by L e n o r n [ G i l c h r i s t ] . Mr. [ G i l c h r i s t ] i s 
m e n t a l l y i l l and d i d n o t g i v e me any document t h a t 
he s i g n e d f o r . The p h o t o s e t s i n c l u d e d by t h e C i t y 
o f B i r m i n g h a m i n s u p p o r t o f i t s M o t i o n f o r Summary 
Judgment c o n t a i n no s u b s t a n t i a l i n t e r i o r , o r 
e x t e r i o r v i e w s o f t h e h o u s e : a) a f t e r I p u r c h a s e d 
i t , o r ; b) a f t e r I had begun a n d / o r c o m p l e t e d work 

on i t . " 

H a r r i s a l s o i n c l u d e d a s u p p o r t i n g a f f i d a v i t f r o m V e r o n i c a 

F i e l d s i n w h i c h she s t a t e d t h a t t h e house was n o t a n u i s a n c e . 

On December 17, 2010, t h e C i t y f i l e d a r e p l y t o H a r r i s ' s 

r e s p o n s e . H a r r i s t h e n f i l e d a s u p p l e m e n t a l r e s p o n s e and 

a t t a c h e d an a f f i d a v i t e x e c u t e d by H a r r i s ' s s i s t e r , L i n d a 

H a r r i s , i n w h i c h she s t a t e d : 
"Some weeks b e f o r e t h e a c t u a l d e m o l i t i o n , I saw 

a n o t i c e p o s t e d on t h e h o u s e . Though I do n o t 
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r e c a l l t h e e x a c t words and d i d n o t s a v e i t , my b e s t 
r e c o l l e c t i o n i s t h a t i t d i d r e f e r e n c e t h e C i t y 
C o u n c i l and s a i d t h e house was condemned. I i n f o r m e d 
my b r o t h e r a b o u t t h e n o t i c e . I had been i n t h e h a b i t 
o f l o o k i n g i n on t h e p r o p e r t y t h r e e o f f o u r t i m e s a 
week f o r a number o f y e a r s , s i n c e my b r o t h e r l i v e d 
o u t o f town and came t o work on t h e house on t h e 
weekends. I had n e v e r b e f o r e seen s u c h a n o t i c e on 
t h e house and d i d n o t see a s u b s e q u e n t one p r i o r t o 
t h e d e m o l i t i o n . " 

The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r o f 

t h e C i t y and c e r t i f i e d t h a t judgment as f i n a l , p u r s u a n t t o 

R u l e 5 4 ( b ) , A l a . R. C i v . P. 1 The t r i a l c o u r t s u b s e q u e n t l y 

d i s m i s s e d t h e C i t y ' s c o u n t e r c l a i m . On F e b r u a r y 17, 2011, 

H a r r i s f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e t h e t r i a l 

c o u r t ' s j u d g m e n t ; t h a t m o t i o n was d e n i e d on M a r c h 7, 2011. On 

A p r i l 14, 2011, H a r r i s a p p e a l e d t o t h e Alabama Supreme C o u r t ; 

1On J a n u a r y 14, 2011, t h e t r i a l c o u r t e n t e r e d an o r d e r 
e n t i t l e d " O r d e r G r a n t i n g D e f e n d a n t C i t y o f B i r m i n g h a m ' s M o t i o n 
f o r Summary Judgment." (Emphasis added.) A t t h e c o n c l u s i o n 
o f t h e o r d e r , however, t h e t r i a l c o u r t s t a t e d : " F o r t h e 
p r e c e d i n g r e a s o n s , i t i s h e r e b y ORDERED, ADJUDGED and DECREED, 
t h a t summary judgment i s h e r e b y DENIED." ( C a p i t a l i z a t i o n i n 
o r i g i n a l . ) The t r i a l c o u r t c e r t i f i e d t h e judgment as f i n a l , 
p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. On J a n u a r y 18, 2011, 
t h e t r i a l c o u r t amended t h e J a n u a r y 14, 2011, o r d e r by 
s t a t i n g : " F o r t h e p r e c e d i n g r e a s o n s , i t i s h e r e b y ORDERED, 
ADJUDGED and DECREED, t h a t summary judgment i s h e r e b y 
GRANTED." ( C a p i t a l i z a t i o n i n o r i g i n a l . ) On J a n u a r y 19, 2011, 
t h e t r i a l c o u r t e n t e r e d an o r d e r d i s m i s s i n g t h e C i t y ' s 
c o u n t e r c l a i m . 
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t h a t c o u r t t r a n s f e r r e d t h e c a s e t o t h i s c o u r t , p u r s u a n t t o § 

1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

S t a n d a r d o f R e v i e w 

"'A summary j u d g m e n t i s p r o p e r when 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h e m o v i n g p a r t y i s e n t i t l e d t o a 
j u d g m e n t as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , 
A l a . R. C i v . P. The b u r d e n i s on t h e m o v i n g 
p a r t y t o make a p r i m a f a c i e s h o w i n g t h a t 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h a t i t i s e n t i t l e d t o a j u d g m e n t as a 
m a t t e r o f l a w . I n d e t e r m i n i n g w h e t h e r t h e 
movant has c a r r i e d t h a t b u r d e n , t h e c o u r t 
i s t o v i e w t h e e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o t h e n o nmoving p a r t y and t o 
draw a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r o f 
t h a t p a r t y . To d e f e a t a p r o p e r l y s u p p o r t e d 
summary ju d g m e n t m o t i o n , t h e n o n m o v i n g 
p a r t y must p r e s e n t " s u b s t a n t i a l e v i d e n c e " 
c r e a t i n g a g e n u i n e i s s u e o f m a t e r i a l f a c t 
-- " e v i d e n c e o f s u c h w e i g h t and q u a l i t y 
t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l j u d gment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
A l a . Code 1975, § 12-21-12; West v.  
F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . ' 

" C a p i t a l A l l i a n c e I n s . Co. v. T h o r o u g h - C l e a n , I n c . , 
639 So. 2d 1349, 1350 ( A l a . 1 9 9 4 ) . Q u e s t i o n s o f l a w 
a r e r e v i e w e d de novo. A l a b a m a R e p u b l i c a n P a r t y v.  
M c G i n l e y , 893 So. 2d 337, 342 ( A l a . 2 0 0 4 ) . " 

P r i t c h e t t v. ICN Med. A l l i a n c e , I n c . , 938 So. 2d 933, 935 

( A l a . 2 0 0 6 ) . 
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D i s c u s s i o n 

H a r r i s r a i s e s s e v e r a l i s s u e s on a p p e a l . We f i r s t a d d r e s s 

h i s a r g u m e n t s r e l a t i n g t o t h e p r o p r i e t y o f t h e d e m o l i t i o n 

o r d e r . 

S e c t i o n 11-40-30, A l a . Code 1975, a u t h o r i z e s 

m u n i c i p a l i t i e s t o d e m o l i s h a b u i l d i n g when t h e l o c a l g o v e r n i n g 

b o d y f i n d s t h e b u i l d i n g t o be an u n s a f e p u b l i c n u i s a n c e . 

B e f o r e d e m o l i s h i n g a b u i l d i n g , a m u n i c i p a l i t y must c o m p l y w i t h 

t h e n o t i c e p r o v i s i o n i n § 11-40-31, A l a . Code 1975, w h i c h 

p r o v i d e s , i n p e r t i n e n t p a r t : 

"Whenever t h e a p p r o p r i a t e m u n i c i p a l o f f i c i a l o f t h e 
m u n i c i p a l i t y f i n d s t h a t any b u i l d i n g , s t r u c t u r e , 
p a r t o f b u i l d i n g o r s t r u c t u r e , p a r t y w a l l , o r 
f o u n d a t i o n s i t u a t e d i n t h e m u n i c i p a l i t y i s u n s a f e t o 
t h e e x t e n t t h a t i t i s a p u b l i c n u i s a n c e , t h e 
o f f i c i a l s h a l l g i v e t h e p e r s o n o r p e r s o n s , f i r m , 
a s s o c i a t i o n , o r c o r p o r a t i o n l a s t a s s e s s i n g t h e 
p r o p e r t y f o r s t a t e t a x e s and a l l m o r t g a g e e s o f 
r e c o r d , by c e r t i f i e d o r r e g i s t e r e d m a i l t o t h e 
a d d r e s s on f i l e i n t h e t a x c o l l e c t o r ' s o r r e v e n u e 
c o m m i s s i o n e r ' s o f f i c e , n o t i c e t o remedy t h e u n s a f e 
o r d a n g e r o u s c o n d i t i o n o f t h e b u i l d i n g o r s t r u c t u r e , 
o r t o d e m o l i s h t h e same, w i t h i n a r e a s o n a b l e t i m e 
s e t o u t i n t h e n o t i c e , w h i c h t i m e s h a l l n o t be l e s s 
t h a n 30 d a y s o r s u f f e r t h e b u i l d i n g o r s t r u c t u r e t o 
be d e m o l i s h e d by t h e m u n i c i p a l i t y and t h e c o s t 
t h e r e o f a s s e s s e d a g a i n s t t h e p r o p e r t y . The m a i l i n g 
o f t h e c e r t i f i e d o r r e g i s t e r e d m a i l n o t i c e , p r o p e r l y 
a d d r e s s e d and p o s t a g e p r e p a i d , s h a l l c o n s t i t u t e 
n o t i c e as r e q u i r e d h e r e i n . N o t i c e o f t h e o r d e r , o r 
a c o p y t h e r e o f , s h a l l , w i t h i n t h r e e d a y s o f t h e d a t e 
o f m a i l i n g , a l s o be p o s t e d a t o r w i t h i n t h r e e f e e t 
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o r s t r u c t u r e . 

i n g o r s t r u c t u r e . I f 
t i c e may be p o s t e d a t 

^ - I - T̂ -,-, ^ - 1 - - , - , II 

F o l l o w i n g p r o p e r n o t i c e , any p a r t y h a v i n g an i n t e r e s t i n t h e 

b u i l d i n g t o be d e m o l i s h e d may p e t i t i o n t h e l o c a l g o v e r n i n g 

b ody f o r a h e a r i n g , s t a t i n g any o b j e c t i o n s t h a t p a r t y may have 

t o t h e f i n d i n g t h a t t h e b u i l d i n g i s an u n s a f e p u b l i c n u i s a n c e . 

§ 1 1 - 4 0 - 3 2 ( a ) , A l a . Code 1975. I f t h e l o c a l g o v e r n i n g body 

m a i n t a i n s i t s p o s i t i o n t h a t t h e b u i l d i n g i s an u n s a f e p u b l i c 

n u i s a n c e a n d s h o u l d be d e m o l i s h e d , t h e a g g r i e v e d p a r t y may 

f i l e an a p p e a l i n t h e a p p r o p r i a t e c i r c u i t c o u r t w i t h i n 10 d a y s 

o f t h a t d e t e r m i n a t i o n . § 1 1 - 4 0 - 3 2 ( b ) , A l a . Code 1975. 

The r e c o r d shows t h a t t h e c i t y c o u n c i l o f t h e C i t y 

d e t e r m i n e d a t a m e e t i n g c o n d u c t e d on J u l y 21, 2009, t h a t t h e 

h o u s e was an u n s a f e p u b l i c n u i s a n c e and t h a t i t s h o u l d be 

d e m o l i s h e d . A c c o r d i n g t o F a g g a r d ' s a f f i d a v i t , h i s o f f i c e s e n t 

H a r r i s a c e r t i f i e d l e t t e r on J u n e 18, 2009, t o i n f o r m h i m o f 

t h e J u l y 21, 2009, c i t y c o u n c i l m e e t i n g , so t h a t he w o u l d have 

an o p p o r t u n i t y t o be h e a r d on t h e i s s u e . 2 When H a r r i s d i d n o t 

a t t e n d t h e m e e t i n g , t h e c i t y c o u n c i l d e t e r m i n e d t h a t no one 

2 H a r r i s does n o t a r g u e t h a t he d i d n o t r e c e i v e t h e l e t t e r 
o r t h a t h i s d u e - p r o c e s s r i g h t s were v i o l a t e d b e c a u s e L e n o r n 
G i l c h r i s t s i g n e d f o r t h e c e r t i f i e d m a i l . 
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o b j e c t e d t o t h e house b e i n g d e c l a r e d an u n s a f e p u b l i c n u i s a n c e 

and i t i s s u e d a d e m o l i t i o n o r d e r . 

H a r r i s a r g u e s g e n e r a l l y t h a t t h e c i t y c o u n c i l e r r e d i n 

d e t e r m i n i n g t h a t t h e house was an u n s a f e p u b l i c n u i s a n c e . 

However, § 11-40-32 p r o v i d e s t h e p r o c e d u r e t o c h a l l e n g e a 

f i n d i n g t h a t a b u i l d i n g c o n s t i t u t e s a p u b l i c n u i s a n c e ; as 

o u t l i n e d a b o v e , t h a t p r o c e d u r e i n c l u d e s t h e r i g h t t o a p p e a l 

t h e d e t e r m i n a t i o n o f t h e g o v e r n i n g b o d y o f t h e m u n i c i p a l i t y t o 

t h e c i r c u i t c o u r t . I n Brown v. C i t y o f M o b i l e , 578 So. 2d 

1251 ( A l a . 1 9 9 1 ) , o u r supreme c o u r t h e l d t h a t a " c h a l l e n g e 

[ t o ] t h e c i t y c o u n c i l ' s f i n d i n g t h a t t h e house s h o u l d be 

d e m o l i s h e d " c o u l d n o t be b r o u g h t i n a c o l l a t e r a l a c t i o n b u t , 

i n s t e a d , was " r e s e r v e d f o r ... t h e a p p e a l p r o c e s s " p r o v i d e d by 

s t a t u t e , w h i c h , i n t h i s c a s e , i s § 11-40-32. 578 So. 2d 1253. 

S i m i l a r l y , i n t h e p r e s e n t c a s e , H a r r i s ' s a r g u m e n t s c h a l l e n g i n g 

t h e C i t y ' s f i n d i n g t h a t t h e house was an u n s a f e p u b l i c 

n u i s a n c e s h o u l d have been made i n an a p p e a l t o t h e c i r c u i t 

c o u r t f r o m t h e C i t y ' s d e c i s i o n and c a n n o t be c o n s i d e r e d on 

t h i s a p p e a l . 

H a r r i s n e x t a r g u e s t h a t t h e n o t i c e p r o v i s i o n s s e t o u t i n 

§ 11-40-31 a r e u n c o n s t i t u t i o n a l b e c a u s e t h e y do n o t a s s u r e 
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t h a t t h e owner o f a b u i l d i n g s c h e d u l e d f o r d e m o l i t i o n w i l l 

r e c e i v e t i m e l y p e r s o n a l s e r v i c e o f t h e d e m o l i t i o n o r d e r . We 

c o n s t r u e t h a t argument as a f a c i a l a t t a c k on t h e 

c o n s t i t u t i o n a l i t y o f t h e s t a t u t e . See S t a t e v. Adams, [Ms. 

CR-08-1728, Nov. 5, 2010] So. 3d , ( A l a . C r i m . App. 

2010) ("To p r e v a i l on a f a c i a l c h a l l e n g e t o t h e 

c o n s t i t u t i o n a l i t y o f a s t a t u t e , i t must be e s t a b l i s h e d ' t h a t 

no s e t o f c i r c u m s t a n c e s e x i s t s u n d e r w h i c h t h e [ s t a t u t e ] w o u l d 

be v a l i d . ' " ( q u o t i n g U n i t e d S t a t e s v. S a l e r n o , 481 U.S. 739, 

745 ( 1 9 8 7 ) ) ) . A c o u r t has j u r i s d i c t i o n t o c o n s i d e r a f a c i a l 

c o n s t i t u t i o n a l c h a l l e n g e t o a s t a t u t e o n l y i f t h e c h a l l e n g i n g 

p a r t y has s e r v e d n o t i c e o f t h e c h a l l e n g e on t h e s t a t e ' s 

a t t o r n e y g e n e r a l , p u r s u a n t t o § 6-6-227, A l a . Code 1975. 

"Al a [ b a m a ] Code 1975, § 6-6-227, r e q u i r e s t h a t , 
i n any p r o c e e d i n g i n w h i c h a ' s t a t u t e , o r d i n a n c e , o r 
f r a n c h i s e i s a l l e g e d t o be u n c o n s t i t u t i o n a l , t h e 
A t t o r n e y G e n e r a l o f t h e S t a t e s h a l l a l s o be s e r v e d 
w i t h a copy o f t h e p r o c e e d i n g and be e n t i t l e d t o be 
h e a r d . ' ... When a p a r t y s e e k s a d e c l a r a t i o n o f 
r i g h t s r e g a r d i n g t h e v a l i d i t y o f a s t a t u t e , ' s e r v i c e 
on t h e A t t o r n e y G e n e r a l , p u r s u a n t t o § 6-6-227, i s 
m a n d a t o r y and j u r i s d i c t i o n a l . ' B a r g e r v. B a r g e r , 410 
So. 2d 17, 19 ( A l a . 1 9 8 2 ) . A l t h o u g h § 6-6-227 i s 
f o u n d w i t h i n t h e D e c l a r a t o r y Judgment A c t , when t h e 
c o n s t i t u t i o n a l i t y o f a s t a t u t e i s c h a l l e n g e d , 
s e r v i c e on t h e a t t o r n e y g e n e r a l i s r e q u i r e d 
r e g a r d l e s s o f w h e t h e r t h e a c t i o n was i n t h e n a t u r e 
o f a d e c l a r a t o r y judgment a c t i o n . W a l l a c e v. S t a t e , 
507 So. 2d 466 ( A l a . 1 9 8 7 ) . 
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" I f t h e p a r t y c h a l l e n g i n g t h e c o n s t i t u t i o n a l i t y 
o f a s t a t u t e f a i l s t o s e r v e t h e a t t o r n e y g e n e r a l , as 
r e q u i r e d by A l a . Code 1975, § 6-6-227, t h e t r i a l 
c o u r t has no j u r i s d i c t i o n t o d e c i d e t h e 
c o n s t i t u t i o n a l c l a i m s . Guy v. S o u t h w e s t Alabama  
C o u n c i l on A l c o h o l i s m , 475 So. 2d 1190 ( A l a . C i v . 
App. 1 9 8 5 ) . F u r t h e r m o r e , o u r Supreme C o u r t has h e l d 
' t h a t f a i l u r e t o s e r v e t h e a t t o r n e y g e n e r a l "goes t o 
t h e j u r i s d i c t i o n o f t h e c o u r t , " t h a t t h e " a b s e n c e o f 
j u r i s d i c t i o n i s a p p a r e n t on t h e f a c e o f t h e r e c o r d , " 
and t h a t we must t a k e n o t i c e o f o u r own want o f 
j u r i s d i c t i o n ' and d i s m i s s t h e a p p e a l . S m i t h v. 
L a n c a s t e r , 267 A l a . 366, 367, 102 So. 2d 1, 2 ( A l a . 
1958) ( c i t a t i o n s o m i t t e d ) . " 

T u c k e r v. P e r s o n n e l Bd. o f D o t h a n , 644 So. 2d 8, 9 ( A l a . C i v . 

App. 1 9 9 4 ) . A c c o r d i n g l y , we d i s m i s s t h e a p p e a l t o t h e e x t e n t 

t h a t H a r r i s c h a l l e n g e s t h e c o n s t i t u t i o n a l i t y o f § 11-40-31. 

H a r r i s f u r t h e r a r g u e s t h a t a g e n u i n e i s s u e o f m a t e r i a l 

f a c t e x i s t s as t o w h e t h e r t h e C i t y c o m p l i e d w i t h t h e n o t i c e 

r e q u i r e m e n t s i n § 11-40-31. F a g g a r d ' s a f f i d a v i t e s t a b l i s h e s 

t h a t he p e r s o n a l l y s e n t a c e r t i f i e d l e t t e r t o H a r r i s n o t i f y i n g 

h i m o f t h e d e m o l i t i o n o r d e r . 3 H a r r i s a s s e r t s , however, t h a t 

3 H a r r i s d i s p u t e s t h a t he r e c e i v e d t h a t c e r t i f i e d l e t t e r , 
m a i n t a i n i n g t h a t t h e s i g n a t u r e on t h e r e c e i p t c a r d was f o r g e d . 
However, § 11-40-31 p r o v i d e s t h a t " [ t ] h e m a i l i n g o f t h e 
c e r t i f i e d o r r e g i s t e r e d m a i l n o t i c e , p r o p e r l y a d d r e s s e d and 
p o s t a g e p r e p a i d , s h a l l c o n s t i t u t e n o t i c e as r e q u i r e d h e r e i n . " 
M o r e o v e r , H a r r i s does n o t a r g u e i n h i s b r i e f t o t h i s c o u r t 
t h a t t h e C i t y d i d n o t p r o v i d e h i m due p r o c e s s on t h e b a s i s 
t h a t he n e v e r a c t u a l l y r e c e i v e d t h e c e r t i f i e d l e t t e r . "When 
an a p p e l l a n t f a i l s t o p r o p e r l y a r g u e an i s s u e , t h a t i s s u e i s 
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t h e C i t y d i d n o t e s t a b l i s h i n i t s summary-judgment m o t i o n t h a t 

i t had p o s t e d t h e r e q u i r e d n o t i c e on t h e house i t s e l f as 

r e q u i r e d by t h e l a s t two s e n t e n c e s i n § 11-40-31. We n o t e 

t h a t t h e C i t y g e n e r a l l y a s s e r t e d i n i t s summary-judgment 

m o t i o n t h a t i t had met a l l t h e l e g a l r e q u i r e m e n t s f o r 

d e m o l i t i o n o f t h e h o u s e , and t h e r e c o r d c o n t a i n s a p h o t o g r a p h 

o f t h e n o t i c e a f f i x e d t o t h e h o u s e . M o r e o v e r , H a r r i s 

a d d r e s s e d t h e i s s u e w h e t h e r t h e C i t y p r o p e r l y p o s t e d t h e 

n o t i c e i n h i s r e s p o n s e t o t h e summary-judgment m o t i o n . Thus, 

i t was i n c u m b e n t upon H a r r i s t o i n t r o d u c e s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t t h e C i t y h a d n o t c o m p l i e d w i t h t h e p o s t i n g o f 

t h e n o t i c e r e q u i r e m e n t . P r i t c h e t t , s u p r a . H a r r i s c o n t e n d s 

t h a t t h e a f f i d a v i t t e s t i m o n y o f L i n d a H a r r i s p r e s e n t s a 

g e n u i n e i s s u e o f m a t e r i a l f a c t as t o w h e t h e r t h e C i t y p r o p e r l y 

p o s t e d t h e n o t i c e . However, t h e r e c o r d shows t h a t t h e 

d e m o l i t i o n o c c u r r e d "on o r a f t e r " O c t o b e r 4, 2009. L i n d a 

H a r r i s a t t e s t e d o n l y t h a t she saw t h e n o t i c e p o s t e d on t h e 

house "some weeks" b e f o r e t h e d e m o l i t i o n ; she d i d n o t t e s t i f y 

w a i v e d and w i l l n o t be c o n s i d e r e d . B o s h e l l v. K e i t h , 418 So. 
2d 89 ( A l a . 1 9 8 2 ) . " Asam v. D e v e r e a u x , 686 So. 2d 1222, 1224 
( A l a . C i v . App. 1 9 9 6 ) . 
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t h a t t h e n o t i c e was n o t p o s t e d on t h e h o u s e w i t h i n t h r e e d a y s 

o f t h e m a i l i n g o f t h e J u l y 18, 2009, l e t t e r , as r e q u i r e d b y § 

1 1-40-31. We t h e r e f o r e c o n c l u d e t h a t , b e c a u s e o f t h e 

i m p r e c i s e n a t u r e o f L i n d a H a r r i s ' s a s s e r t i o n s , i t c a n n o t be 

c o n s i d e r e d s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t t h e C i t y d i d 

n o t p o s t t h e r e q u i r e d n o t i c e a t t h e r e q u i r e d t i m e . 

H a r r i s a l s o a r g u e s t h a t , e v e n i f t h e C i t y f u l l y c o m p l i e d 

w i t h § 11-40-30 e t s e q . , t h e C i t y n e v e r t h e l e s s n e g l i g e n t l y 

p r o c e e d e d w i t h t h e d e m o l i t i o n b e c a u s e , he s a y s , F a g g a r d ha d 

a g r e e d t o f o r g o d e m o l i t i o n i f H a r r i s p a i n t e d t h e h o u s e , w h i c h 

H a r r i s d i d . 4 The C i t y c o u n t e r s t h a t a p r o p e r t y owner can 

a v o i d d e m o l i t i o n o f an u n s a f e p u b l i c n u i s a n c e o n l y b y 

o b t a i n i n g a r e p a i r p e r m i t and p r o m p t l y r e m e d y i n g t h e d e f e c t s 

r e n d e r i n g t h e b u i l d i n g an u n s a f e p u b l i c n u i s a n c e , see § 11-40¬

31, o r b y a p p e a l i n g t h e d e m o l i t i o n o r d e r t h r o u g h t h e p r o c e s s 

p r o v i d e d i n § 1 1 - 4 0 - 3 2 ( b ) . A c c o r d i n g t o t h e C i t y , a m u n i c i p a l 

e m p l o y e e c a n n o t e n t e r i n t o an i n f o r m a l a g r e e m e n t t h a t , i f a 

4 F o r t h e p u r p o s e s o f t h e summary-judgment m o t i o n , we must 
assume t h a t F a g g a r d made t h e a g r e e m e n t w i t h H a r r i s a n d t h a t 
H a r r i s p e r f o r m e d a l l o f h i s o b l i g a t i o n s p u r s u a n t t o t h a t 
a g r e e m e n t b e c a u s e H a r r i s p r e s e n t e d s u b s t a n t i a l e v i d e n c e 
s u p p o r t i n g t h o s e f a c t s . See H a n n e r s v. B a l f o u r G u t h r i e , I n c . , 
564 So. 2d 412 ( A l a . 1 9 9 0 ) . 
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p r o p e r t y owner r e m e d i e s c e r t a i n d e f e c t s i n a b u i l d i n g , t h e 

m u n i c i p a l i t y w i l l n o t e x e c u t e a v a l i d , e x i s t i n g d e m o l i t i o n 

o r d e r . B a s e d on t h e g e n e r a l r u l e t h a t a g o v e r n i n g b o d y c a n n o t 

be e s t o p p e d by t h e i n v a l i d o r u n a u t h o r i z e d a c t s o r s t a t e m e n t s 

o f i t s e m p l o y e e s , see Ex p a r t e B a l l e w , 771 So. 2d 1040 ( A l a . 

2 0 0 0 ) , and P e r k i n s v. S h e l b y C o u n t y , 985 So. 2d 952 ( A l a . C i v . 

App. 2 0 0 7 ) , t h e C i t y a r g u e s t h a t i t c o u l d n o t have b e e n 

n e g l i g e n t i n f a i l i n g t o c a r r y o u t F a g g a r d ' s a g r e e m e n t . 

I n h i s b r i e f t o t h i s c o u r t , H a r r i s does n o t d i s p u t e t h e 

b a s i c p r i n c i p l e t h a t a m u n i c i p a l i t y g e n e r a l l y c a n n o t be 

e s t o p p e d b y t h e i n v a l i d o r u n a u t h o r i z e d a c t s o r s t a t e m e n t s o f 

i t s e m p l o y e e s . H a r r i s f u r t h e r does n o t d i s p u t e t h a t h i s 

a g r e e m e n t w i t h F a g g a r d does n o t c o m p l y w i t h §§ 11-40-31 o r 11¬

40-32. I n s t e a d , H a r r i s m a i n t a i n s t h a t t h e e s t o p p e l d o c t r i n e 

does n o t a p p l y t o h i s c a s e . H a r r i s m a i n t a i n s t h a t he i s n o t 

a t t e m p t i n g t o a v o i d t h e d e m o l i t i o n o r d e r b a s e d on t h e d e f e n s e 

o f e q u i t a b l e e s t o p p e l b u t , r a t h e r , i s c l a i m i n g t h a t F a g g a r d 

a c t e d n e g l i g e n t l y i n m a k i n g t h e u n a u t h o r i z e d a g r e e m e n t and i n 

f a i l i n g t o a s s u r e i t s p e r f o r m a n c e , r e s u l t i n g i n t h e h o u se 

b e i n g d e m o l i s h e d . However t h e c l a i m i s c o u c h e d , i t r e m a i n s 

t h a t H a r r i s c a n n o t r e c o v e r on h i s c l a i m u n l e s s t h e C i t y a c t e d 
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u n r e a s o n a b l y i n d e m o l i s h i n g t h e h o u s e d e s p i t e t h e u n a u t h o r i z e d 

a g r e e m e n t . H a r r i s has n o t c i t e d any s p e c i f i c l e g a l a u t h o r i t y 

t o s u p p o r t h i s p o s i t i o n t h a t a m u n i c i p a l i t y w o u l d be n e g l i g e n t 

i n f o l l o w i n g a d e m o l i t i o n o r d e r u n d e r t h e s e c i r c u m s t a n c e s . 

See R u l e 28, A l a . R. App. P. " A u t h o r i t y s u p p o r t i n g o n l y 

' g e n e r a l p r o p o s i t i o n s o f l a w ' does n o t c o n s t i t u t e a s u f f i c i e n t 

a r gument f o r r e v e r s a l . " B e a c h c r o f t P r o p s . , LLP v. C i t y o f  

A l a b a s t e r , 901 So. 2d 703, 708 ( A l a . 2004) ( q u o t i n g G e i s e n h o f f  

v. G e i s e n h o f f , 693 So. 2d 489, 491 ( A l a . C i v . App. 1 9 9 7 ) ) . 

H a r r i s n e x t a r g u e s t h a t t h e r e i s a g e n u i n e i s s u e o f 

m a t e r i a l f a c t as t o w h e t h e r t h e unnamed s u p e r v i s o r , who was 

c o n t a c t e d on t h e day o f t h e d e m o l i t i o n , was n e g l i g e n t i n n o t 

h a l t i n g t h e d e m o l i t i o n once t h e d e m o l i t i o n - c r e w f o r e m a n 

i n s p e c t e d t h e h o u se an d f o u n d i t t o be i n a h a b i t a b l e 

c o n d i t i o n . H a r r i s a l s o a r g u e s t h a t t h e C i t y was n e g l i g e n t by 

r e q u e s t i n g t h a t t h e c i t y c o u n c i l condemn t h e p r o p e r t y . We 

n o t e , however, t h a t b o t h o f t h o s e a r g u m e n t s a r e t a n t a m o u n t t o 

c h a l l e n g i n g t h e c i t y c o u n c i l ' s c o n c l u s i o n t h a t t h e p r o p e r t y 

was an u n s a f e p u b l i c n u i s a n c e t h a t s h o u l d be d e m o l i s h e d . As 

s e t o u t a b o v e , t h o s e c l a i m s c a n n o t be r a i s e d i n t h i s 

c o l l a t e r a l p r o c e e d i n g . 

19 



2100721 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we d i s m i s s t h e a p p e a l t o t h e 

e x t e n t t h a t H a r r i s c h a l l e n g e s t h e c o n s t i t u t i o n a l i t y o f § 11¬

40-31. We a f f i r m t h e j u d g m e n t i n a l l o t h e r r e s p e c t s . 

APPEAL DISMISSED IN PART; JUDGMENT AFFIRMED. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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