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THOMPSON, P r e s i d i n g Judge. 

J u l i e P. Magee, i n her o f f i c i a l c a p a c i t y as the 
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Commissioner of Revenue of the S t a t e of Alabama, 1 and the 

S t a t e of Alabama Department of Revenue ( c o l l e c t i v e l y , " t h e 

Department") appea l from a summary judgment e n t e r e d by the 

Montgomery C i r c u i t C o u r t i n f a v o r of The Home Depot U.S.A., 

I n c . ("Home Depo t " ) , r e v e r s i n g the Department's d e n i a l of a 

r e f u n d of s a l e s t a x t o Home Depot and awarding Home Depot a 

r e f u n d of s a l e s t a x i n the amount of $266,672.93. F o r the 

reasons s t a t e d h e r e i n , we r e v e r s e the c i r c u i t c o u r t ' s 

judgment. 

The p e r t i n e n t f a c t s are u n d i s p u t e d . Home Depot o p e r a t e s 

r e t a i l home-improvement c e n t e r s throughout the U n i t e d S t a t e s , 

i n c l u d i n g s e v e r a l i n Alabama. I n 1997, Home Depot e n t e r e d 

i n t o c o n t r a c t s w i t h t h r e e r e l a t e d companies, G e n e r a l E l e c t r i c 

C a p i t a l C o r p o r a t i o n , GE C a p i t a l F i n a n c i a l , I n c . , and Monogram 

C r e d i t C a r d Bank of G e o r g i a ( c o l l e c t i v e l y , " t h e f i n a n c e 

companies"), f o r the p r o v i s i o n of p r i v a t e - l a b e l c r e d i t cards 

t o i t s customers ("the PLCC program") . Under the PLCC 

program, the f i n a n c e companies p r o v i d e d customers of Home 

1Tim R u s s e l l , the former Commissioner of Revenue of the 
S t a t e of Alabama, was a p a r t y t o the a c t i o n i n the c i r c u i t 
c o u r t i n h i s o f f i c i a l c a p a c i t y . Magee, the c u r r e n t 
commissioner, was s u b s t i t u t e d f o r R u s s e l l . See Rule 4 3 ( b ) , 
A l a . R. App. P. 
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Depot w i t h the o p p o r t u n i t y t o make purchases from Home Depot 

on c r e d i t . I f a Home Depot customer d e c i d e d t o make a 

purchase u t i l i z i n g the PLCC program, the customer would a p p l y 

t o one of the f i n a n c e companies f o r c r e d i t . The f i n a n c e 

company would e v a l u a t e the a p p l i c a n t ' s c r e d i t w o r t h i n e s s and, 

i n i t s s o l e d i s c r e t i o n , d e c i d e whether and t o what e x t e n t t o 

o f f e r c r e d i t t o the customer f o r making purchases a t Home 

Depot. I f the f i n a n c e company approved the customer's 

a p p l i c a t i o n , i t would e s t a b l i s h a c r e d i t account f o r the 

customer. When the customer made a purchase, the f i n a n c e 

company would f o r w a r d the amount of the customer's purchase, 

i n c l u d i n g a p p l i c a b l e t a x e s , l e s s a s e r v i c e f e e , t o Home Depot 

f o r payment of the purchase. From t h i s amount, Home Depot 

would pay the a p p l i c a b l e s a l e s t a x t o the a p p r o p r i a t e 

governmental e n t i t y or e n t i t i e s . Home Depot deducted the 

s e r v i c e fee on i t s f e d e r a l income-tax r e t u r n s as a c r e d i t - c a r d 

d i s c o u n t . 

A f t e r the e s t a b l i s h m e n t of a c r e d i t account w i t h one of 

the f i n a n c e companies, a Home Depot customer u t i l i z i n g the 

PLCC program would d e a l e x c l u s i v e l y w i t h the f i n a n c e company 

w i t h r e g a r d t o payment of the account. The f i n a n c e companies 
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had the r i g h t t o charge i n t e r e s t and fe e s on the c r e d i t 

a c c o u n t s . Pursuant t o the c o n t r a c t s between Home Depot and 

the f i n a n c e companies, the f i n a n c e companies were the s o l e and 

e x c l u s i v e owners of a l l the c r e d i t accounts t h e y e s t a b l i s h e d 

f o r Home Depot's customers. I n a s i t u a t i o n i n which a 

customer f a i l e d t o pay o f f h i s or her c r e d i t account w i t h one 

of the f i n a n c e companies, the c o n t r a c t s p r o v i d e d t h a t the 

f i n a n c e companies would bear t h a t l o s s and t h a t they were not 

p e r m i t t e d t o pass on those l o s s e s t o Home Depot. 2 The f i n a n c e 

companies deducted those l o s s e s as bad debt on t h e i r f e d e r a l 

c o r p o r a t e income-tax r e t u r n s . I n J u l y 2003, a d i f f e r e n t 

company succeeded the f i n a n c e companies as the i s s u e r of Home 

Depot's p r i v a t e - l a b e l c r e d i t c a r d s . 

On October 20, 2003, Home Depot f i l e d a p e t i t i o n w i t h the 

Department f o r a r e f u n d of $610, 449.84 of s a l e s t a x i t had 

p a i d from September 2000 t o J u l y 2003 f o r i t s customers who 

had p a r t i c i p a t e d i n the PLCC program and who had d e f a u l t e d i n 

t h e i r o b l i g a t i o n s t o repay the amount of the purchases t h e y 

2The f i n a n c e companies were p e r m i t t e d under the c o n t r a c t s 
t o charge back accounts t o Home Depot under l i m i t e d 
c i r c u m s t a n c e s . Simply i n c u r r i n g a l o s s from a customer's 
f a i l u r e t o pay on an account was not one of those 
c i r c u m s t a n c e s . 
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had f i n a n c e d w i t h the f i n a n c e companies. Home Depot r e l i e d on 

A l a . Admin. Code (Dep't of Revenue), r . 810-6-4-.01 ("the bad-

debt r e g u l a t i o n " ) , which p r o v i d e s f o r a r e f u n d of s a l e s t a x 

p a i d by a r e t a i l e r on c r e d i t accounts t h a t are charged o f f as 

u n c o l l e c t i b l e f o r f e d e r a l income-tax purposes. 

I n a l e t t e r d a t e d October 18, 2004, the Department d e n i e d 

Home Depot's r e f u n d p e t i t i o n . I n denying the p e t i t i o n , the 

Department took the p o s i t i o n t h a t g r o s s r e c e i p t s from s a l e s 

t h a t were p a i d f o r by c r e d i t c ards were t a x a b l e on the f u l l 

s e l l i n g p r i c e . The l e t t e r from the Department s t a t e d t h a t , i f 

Home Depot wanted t o pursue the mat t e r f u r t h e r , i t c o u l d 

r e q u e s t a f o r m a l h e a r i n g b e f o r e an a d m i n i s t r a t i v e law judge 

w i t h i n two y e a r s of the date of i t s r e c e i p t of the l e t t e r or 

f i l e an ap p e a l d i r e c t l y t o c i r c u i t c o u r t . 

On September 22, 2006, Home Depot f i l e d a n o t i c e of 

app e a l t o the Department's A d m i n i s t r a t i v e Law D i v i s i o n , 

r e q u e s t i n g a f o r m a l h e a r i n g . The Department f i l e d a motion t o 

d i s m i s s the ap p e a l f o r l a c k of j u r i s d i c t i o n because, i t 

argued, Home Depot's a p p e a l was u n t i m e l y . I t argued t h a t , 

p u r s u a n t t o § 4 0 - 2 A - 7 ( c ) ( 3 ) , A l a . Code 1975, Home Depot's 

p e t i t i o n f o r a r e f u n d had been d e n i e d by o p e r a t i o n of law s i x 
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months a f t e r i t had been f i l e d ( i . e . , on A p r i l 20, 2004) and, 

as a r e s u l t , t h a t the two-year p e r i o d i n which t o f i l e an 

app e a l had e x p i r e d on A p r i l 20, 2006, f i v e months b e f o r e Home 

Depot f i l e d i t s n o t i c e of a p p e a l . U l t i m a t e l y , the 

a d m i n i s t r a t i v e law judge ("the ALJ") h e l d t h a t the Department 

was estopped from a s s e r t i n g t h a t Home Depot's a p p e a l was 

u n t i m e l y because the Department had a f f i r m a t i v e l y r e p r e s e n t e d 

t o Home Depot t h a t i t had two y e a r s from the date of i t s 

r e c e i p t of the l e t t e r of October 18, 2004, d e n y i n g Home 

Depot's r e f u n d p e t i t i o n i n which t o f i l e i t s a p p e a l t o the 

A d m i n i s t r a t i v e Law D i v i s i o n . 

On November 20, 2007, the A L J h e l d a h e a r i n g on Home 

Depot's r e f u n d p e t i t i o n . Much of the t e s t i m o n y a t the h e a r i n g 

f o c u s e d on the s e r v i c e fee the f i n a n c e companies c h a r g e d Home 

Depot on i t s customers' c r e d i t purchases under the PLCC 

program. A l t h o u g h i t was acknowledged a t the h e a r i n g t h a t the 

c o n t r a c t s between Home Depot and the f i n a n c e companies d i d not 

l i s t the v a r i o u s elements t h a t the f i n a n c e companies and Home 

Depot c o n s i d e r e d i n d e t e r m i n i n g the amount of the s e r v i c e fee 

t o be ch a r g e d t o Home Depot, t e s t i m o n y i n d i c a t e d t h a t the 

f i n a n c e companies attempted t o e s t i m a t e the amount of bad debt 
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t h a t would be g e n e r a t e d as p a r t of the PLCC program and t h a t 

t h e y s e t the s e r v i c e f e e based, i n p a r t , on t h a t e s t i m a t e . 

Eugene Joseph T h o r n c r a f t , J r . , the v i c e p r e s i d e n t of r i s k 

management f o r G e n e r a l E l e c t r i c Consumer F i n a n c e D i v i s i o n i n 

America, t e s t i f i e d as f o l l o w s r e g a r d i n g how the f i n a n c e 

companies d e t e r m i n e d the amount of the s e r v i c e fee t o charge 

Home Depot when n e g o t i a t i n g the c o n t r a c t s w i t h Home Depot: 

"[W]hen we n e g o t i a t e a d e a l , we make a s e r i e s of 
assumptions. We take a l o o k a t what our th r o u g h -
the-door p o p u l a t i o n s are g o i n g t o l o o k l i k e , or what 
the customers l o o k l i k e when t h e y come thr o u g h . We 
make a d e t e r m i n a t i o n of how t h e y are g o i n g t o spend. 
How many are g o i n g t o r e v o l v e and pay i n t e r e s t so we 
can determine a c a s h f l o w . We w i l l know what our 
i n t e r e s t r a t e s a r e . We w i l l know how many w i l l go 
d e l i n q u e n t so we can know what our l a t e fee stream 
w i l l be. Any o t h e r sundry income stream would be 
i n c o r p o r a t e d i n t o t h a t . We a l s o then t a k e a l o o k a t 
what our c o s t s are g o i n g t o be. Money c o s t s , 
o p e r a t i n g expense, bad de b t s , e t c e t e r a . From t h e r e 
we g e t a, k i n d of a p o r t f o l i o l e v e l income stream. 
From t h a t , we determine what our t h r e s h o l d o f 
p r o f i t a b i l i t y s h o u l d be. And based on t h a t , we 
would a s s e s s fees t o -- we would s e t the s e r v i c e fee 
so we a s s e s s t h a t fee t o the r e t a i l e r . " 

T h o r n c r a f t s t a t e d t h a t "bad debt i s a c r i t i c a l element i n the 

economic p r o f i l e . " He a l s o s t a t e d t h a t the f i n a n c e companies 

made a p r o f i t under the PLCC program and t h a t t h e i r e s t i m a t e s 

w i t h r e s p e c t t o a n t i c i p a t e d bad debts were v e r y c l o s e t o the 

a c t u a l amount of bad debts t h e y e x p e r i e n c e d under the program. 
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Testimony a t the h e a r i n g i n d i c a t e d t h a t the s e r v i c e fee Home 

Depot p a i d the f i n a n c e companies d i d not v a r y from customer t o 

customer based on the customer's c r e d i t w o r t h i n e s s . 

A t the h e a r i n g , Home Depot i n d i c a t e d t h a t i t had reduced 

i t s r e f u n d r e q u e s t t o i n c l u d e o n l y s t a t e s a l e s t a x e s and 

De p a r t m e n t - a d m i n i s t e r e d l o c a l s a l e s t a x e s . The amended r e f u n d 

amount Home Depot r e q u e s t e d was $383,341.29. 

I n i t s p o s t - h e a r i n g b r i e f s , Home Depot s t a t e d t h a t i t was 

e n t i t l e d t o a r e f u n d of s a l e s t a x because i t had demonstrated 

the a p p l i c a b i l i t y of the bad-debt r e g u l a t i o n t o i t s r e f u n d 

p e t i t i o n . P a r t i c u l a r l y , Home Depot argued t h a t i t had p a i d 

the s a l e s t a x on the c r e d i t s a l e s a t i s s u e and t h a t the c r e d i t 

a ccounts a s s o c i a t e d w i t h those s a l e s had become u n c o l l e c t i b l e 

and were w r i t t e n o f f as bad debt. Home Depot argued, 

a l t e r n a t i v e l y , t h a t i f the A L J co n c l u d e d t h a t the o n l y e n t i t y 

e n t i t l e d t o c l a i m a r e f u n d under the bad-debt r e g u l a t i o n i s 

the e n t i t y t h a t took a d e d u c t i o n f o r the bad debt on i t s 

income-tax r e t u r n s , Home Depot q u a l i f i e d f o r the r e f u n d 

because i t had f u l l y compensated the f i n a n c e companies f o r the 

bad debt t h e y had i n c u r r e d under the PLCC program by v i r t u e of 

the s e r v i c e fee i t had p a i d t o the f i n a n c e companies. Home 
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Depot p o i n t e d t o evi d e n c e a t the h e a r i n g d e m o n s t r a t i n g t h a t 

the f u t u r e bad debt the f i n a n c e companies would i n c u r under 

the PLCC program was s p e c i f i c a l l y c o n s i d e r e d i n s e t t i n g the 

amount of the s e r v i c e f e e . F i n a l l y , Home Depot argued t h a t 

d e n i a l of i t s r e f u n d p e t i t i o n would r e s u l t i n u n j u s t 

enrichment t o the S t a t e of Alabama because the Department 

would be r e t a i n i n g a g r e a t e r amount of s a l e s t a x than Home 

Depot's customers who d e f a u l t e d on t h e i r o b l i g a t i o n s under the 

PLCC program had a c t u a l l y p a i d . 

I n i t s p o s t - h e a r i n g b r i e f , the Department argued t h a t i t 

had p r o p e r l y d e n i e d Home Depot's r e f u n d p e t i t i o n because the 

f i n a n c e companies, not Home Depot, owned the bad debt 

u n d e r l y i n g Home Depot's p e t i t i o n and the f i n a n c e companies, 

not Home Depot, had w r i t t e n o f f the bad debt on t h e i r income-

t a x r e t u r n s . The Department contended t h a t Home Depot had 

r e c e i v e d f u l l payment from the f i n a n c e companies f o r the PLCC-

program t r a n s a c t i o n s and t h a t the f i n a n c e companies d i d not 

t r a n s f e r t h e i r bad debt a r i s i n g under the PLCC program t o Home 

Depot. I t argued t h a t , i f Home Depot was a l l o w e d t o r e c o v e r 

the s a l e s t a x i t had p a i d on the bad debts owned by the 

f i n a n c e companies, Home Depot would r e a l i z e more p r o f i t on the 
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c r e d i t t r a n s a c t i o n s than i t would have had the customers 

s i m p l y p a i d i n cash. The Department argued t h a t the bad-debt 

r e g u l a t i o n d i d not a p p l y t o Home Depot's p e t i t i o n . 

On June 6, 2008, the A L J e n t e r e d a d e t a i l e d f i n a l o r d e r 

a f f i r m i n g the Department's d e n i a l of Home Depot's r e f u n d 

p e t i t i o n . The A L J co n c l u d e d t h a t the bad-debt r e g u l a t i o n d i d 

not a p p l y t o Home Depot's r e f u n d p e t i t i o n ; he c o n s t r u e d the 

r e g u l a t i o n as a p p l y i n g o n l y i n c i r c u m s t a n c e s where the 

r e t a i l e r i t s e l f makes the c r e d i t s a l e , not i n c i r c u m s t a n c e s 

i n v o l v i n g c r e d i t - c a r d s a l e s "where c r e d i t i s extended t o the 

customer by a t h i r d p a r t y f i n a n c e company, as i n t h i s c a s e ." 

The A L J a l s o r e j e c t e d Home Depot's a l t e r n a t i v e argument t h a t 

i t was due the r e f u n d i t sought because i t had re i m b u r s e d the 

f i n a n c e companies f o r t h e i r bad debt by p a y i n g them the 

s e r v i c e f e e . The A L J c o n c l u d e d t h a t the amount of the s e r v i c e 

fee a t t r i b u t a b l e t o the e s t i m a t e of bad debt t o be i n c u r r e d by 

the f i n a n c e companies under the PLCC program c o u l d not be 

dete r m i n e d and t h a t , " [ e ] v e n i f i t i s assumed t h a t the f e e s 

i n c l u d e d a bad debt component e q u a l t o the e s t i m a t e d bad debt 

amounts, ... the bad debts a c t u a l l y i n c u r r e d by the [ f i n a n c e 

companies] may have been ( o r c o u l d be i n the f u t u r e ) much 
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g r e a t e r than a n t i c i p a t e d , " thus a l l o w i n g Home Depot t o c l a i m 

a l a r g e r r e f u n d of s a l e s t a x e s than had been r e f l e c t e d i n the 

s e r v i c e f e e i t had p a i d t o the f i n a n c e companies. The A L J 

a l s o h e l d t h a t Home Depot c o u l d not prove the amount of 

Alabama s a l e s t a x i t had p a i d on the bad debts because i t 

c o u l d not prove t h a t a l l of those s a l e s had o c c u r r e d i n 

Alabama and t h a t Home Depot c o u l d not demonstrate the amount 

of l o c a l s a l e s t a x i t had p a i d on the bad debts t o the l o c a l 

j u r i s d i c t i o n s i n Alabama a d m i n i s t e r e d by the Department. 

Thus, the A L J a f f i r m e d the Department's d e n i a l of Home Depot's 

r e f u n d p e t i t i o n . 

Home Depot f i l e d an ap p e a l of the Department's 

d e t e r m i n a t i o n t o the Montgomery C i r c u i t C o u r t p u r s u a n t t o § 

40- 2 A - 9 ( g ) ( 1 ) , A l a . Code 1975. In January 2009, Home Depot 

and the Department f i l e d c r o s s - m o t i o n s f o r a p a r t i a l summary 

judgment on the i s s u e whether Home Depot was e n t i t l e d t o the 

r e f u n d of s a l e s t a x e s f o r which i t had p e t i t i o n e d . R e v e r s i n g 

the ALJ's d e t e r m i n a t i o n , the c i r c u i t c o u r t g r a n t e d Home 

Depot's summary-judgment motion and d e n i e d the Department's 

summary-judgment motion. The c i r c u i t c o u r t h e l d t h a t Home 

Depot had s a t i s f i e d a l l the re q u i r e m e n t s of the bad-debt 
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r e g u l a t i o n and, as a r e s u l t , t h a t Home Depot was e n t i t l e d t o 

a r e f u n d of s a l e s t a x e s p a i d on bad debt under t h a t 

r e g u l a t i o n . The Department f i l e d an a p p e a l , which t h i s c o u r t 

d i s m i s s e d as h a v i n g been taken from a n o n f i n a l judgment. 

A f t e r t h i s c o u r t d i s m i s s e d the Department's a p p e a l , Home 

Depot f i l e d a motion f o r a summary judgment as t o the amount 

of the r e f u n d due. In i t s motion, Home Depot sought a r e f u n d 

amount of $266,672.93, r e f l e c t i n g a s u b s t a n t i a l r e d u c t i o n i n 

the r e f u n d amount i t had p r e v i o u s l y sought. Home Depot s t a t e d 

t h a t i t had reduced the amount of the s a l e s - t a x r e f u n d i t was 

r e q u e s t i n g " i n an attempt t o e l i m i n a t e a l l q u e s t i o n s r e g a r d i n g 

[ i t s ] d a t a and c a l c u l a t i o n s . " T h i s new amount, a c c o r d i n g t o 

Home Depot, r e f l e c t e d i t s e l i m i n a t i o n from i t s r e f u n d c l a i m 

o f : (1) l o c a l s a l e s t a x ; (2) s a l e s t a x p a i d on bad debts 

r e s u l t i n g from purchases made by Alabama account h o l d e r s a t 

Home Depot's s t o r e s l o c a t e d o u t s i d e of Alabama; and (3) s a l e s 

t a x p a i d on bad debts t h a t were s u b s e q u e n t l y p a i d by customers 

a f t e r h a v i n g been t a k e n as bad-debt d e d u c t i o n s by the f i n a n c e 

companies. 

On March 15, 2011, the c i r c u i t c o u r t g r a n t e d Home Depot's 

motion and e n t e r e d a summary judgment i n i t s f a v o r , awarding 
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i t the r e f u n d of s a l e s t a x t h a t i t sought. Because the 

summary judgment d i s p o s e d of the r e m a i n i n g i s s u e b e f o r e the 

c i r c u i t c o u r t , t h a t judgment c o n s t i t u t e d a f i n a l judgment. 

See F u r i n v. C i t y of H u n t s v i l l e , 3 So. 3d 256, 260 ( A l a . C i v . 

App. 2008). The Department f i l e d a t i m e l y a p p e a l t o t h i s 

c o u r t . 

A l t h o u g h n e i t h e r p a r t y has a r g u e d t h a t t h i s c o u r t i s 

w i t h o u t j u r i s d i c t i o n , we f i r s t c o n s i d e r t h a t q u e s t i o n ex mero 

motu. See Ex p a r t e S m i t h , 438 So. 2d 766, 768 ( A l a . 1 9 8 3 ) . 

As p r e v i o u s l y n o t e d , Home Depot f i l e d i t s r e q u e s t f o r a r e f u n d 

on O c t o b e r 20, 2003. B e c a u s e t h e D e p a r t m e n t d i d n o t a c t on 

Home D e p o t ' s p e t i t i o n w i t h i n s i x months o f i t s f i l i n g , i . e . , 

b y A p r i l 20, 2004, t h e p e t i t i o n was deemed d e n i e d by o p e r a t i o n 

o f l a w . See § 4 0 - 2 A - 7 ( c ) ( 3 ) , A l a . Code 1975. However, a f t e r 

t h a t d a t e , t h e D e p a r t m e n t and Home Depot c o n t i n u e d 

c o r r e s p o n d i n g w i t h one a n o t h e r r e l a t i v e t o t h e r e f u n d 

p e t i t i o n . F i n a l l y , on O c t o b e r 18, 2004, t h e D e p a r t m e n t s e n t 

a l e t t e r t o Home Depot s t a t i n g , i n p e r t i n e n t p a r t : 

"On O c t o b e r 20, 2003, t h i s d e p a r t m e n t r e c e i v e d 
t h e above r e f e r e n c e d p e t i t i o n f o r r e f u n d o f S t a t e 
S a l e s T ax. 

" A f t e r a t h o r o u g h i n v e s t i g a t i o n o f y o u r r e f u n d 
c l a i m b y o u r F o r e i g n A u d i t S e c t i o n and a d e c i s i o n 
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made by J u d g e Thompson, (A L J S . 91-203) g r o s s 
r e c e i p t s d e r i v e d f r o m s a l e s p a i d f o r by c r e d i t c a r d 
a r e t a x a b l e on t h e f u l l s e l l i n g p r i c e . T h e r e w o u l d 
be no b a d d e b t d e d u c t i o n s even i f t h e c r e d i t c a r d 
company l a t e r d e t e r m i n e d t h e d e b t t o be 
u n c o l l e c t i b l e . 

" F o r t h i s r e a s o n , we have no a l t e r n a t i v e b u t t o 
deny y o u r r e f u n d r e q u e s t . 

" I f you w i s h t o p u r s u e t h i s m a t t e r f u r t h e r , you 
may r e q u e s t a f o r m a l h e a r i n g b e f o r e an [ A L J ] w i t h i n 
two y e a r s f r o m t h e d a t e you r e c e i v e t h i s l e t t e r o r 
you may a p p e a l d i r e c t l y t o c i r c u i t c o u r t . I f you 
d e s i r e a h e a r i n g b e f o r e an [ A L J ] , you must f i l e 
N o t i c e w i t h t h e Alabama D e p a r t m e n t o f Revenue, 
A d m i n i s t r a t i v e Law D i v i s i o n , P.O. Box 320001, 
Montgomery, Alabama 3 6 1 3 2 - 0 0 0 1 . " 

Home Depot f i l e d i t s n o t i c e o f a p p e a l s e e k i n g a h e a r i n g w i t h 

t h e A L J on September 22, 2006, w h i c h was l e s s t h a n two y e a r s 

a f t e r i t s r e c e i p t o f t h e D e p a r t m e n t ' s l e t t e r b u t more t h a n two 

y e a r s a f t e r i t s p e t i t i o n had been deemed d e n i e d b y o p e r a t i o n 

o f l a w . We n o t e t h a t t h e t i m e l y f i l i n g o f a n o t i c e o f a p p e a l 

f r o m t h e d e n i a l o f a r e f u n d p e t i t i o n i s a p r e r e q u i s i t e t o an 

A L J ' s e x e r c i s e o f j u r i s d i c t i o n o v e r t h e a p p e a l . See § 40-2A-

7 ( c ) ( 5 ) , A l a . Code 1975. 

As n o t e d , t h e D e p a r t m e n t f i l e d a m o t i o n t o d i s m i s s t h e 

a p p e a l t o t h e A d m i n i s t r a t i v e Law D i v i s i o n as u n t i m e l y . 

I n i t i a l l y , t h e A L J g r a n t e d t h a t m o t i o n . Home Depot f i l e d a 

m o t i o n f o r a r e h e a r i n g , a s s e r t i n g t h a t i t had r e l i e d i n good 
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f a i t h on t h e i n f o r m a t i o n p r o v i d e d by t h e D e p a r t m e n t i n i t s 

O c t o b e r 18, 2004, l e t t e r , r e l a t i v e t o t h e d e n i a l o f i t s r e f u n d 

p e t i t i o n and t h e t i m e f o r t h e t a k i n g o f an a p p e a l f r o m t h a t 

d e n i a l . I n a d e t a i l e d o r d e r , t h e A L J g r a n t e d Home D e p o t ' s 

m o t i o n f o r a r e h e a r i n g and r e i n s t a t e d i t s a p p e a l , w r i t i n g , i n 

p e r t i n e n t p a r t : 

"The A d m i n i s t r a t i v e Law D i v i s i o n i n i t i a l l y 
g r a n t e d t h e D e p a r t m e n t ' s m o t i o n t o d i s m i s s f o r l a c k 
o f j u r i s d i c t i o n b e c a u s e [Home D e p o t ] f a i l e d t o 
a p p e a l w i t h i n two y e a r s f r o m when [Home D e p o t ] ' s 
p e t i t i o n was deemed d e n i e d . [Home D e p o t ] c o n t e n d s 
on r e h e a r i n g , however, t h a t t h e a p p e a l s h o u l d n o t be 
d i s m i s s e d b e c a u s e i t r e c e i v e d an O c t o b e r 18, 2004, 
l e t t e r f r o m t h e D e p a r t m e n t t h a t s t a t e d t h a t t h e 
r e f u n d was b e i n g d e n i e d , and t h a t [Home D e p o t ] had 
two y e a r s f r o m t h a t d a t e t o a p p e a l . The l e t t e r 
s p e c i f i e d t h a t ' [ i ] f you w i s h t o p u r s u e t h i s m a t t e r 
f u r t h e r , you may r e q u e s t a f o r m a l h e a r i n g b e f o r e an 
A d m i n i s t r a t i v e Law Judge w i t h i n two y e a r s f r o m t h e 
d a t e you r e c e i v e t h i s l e t t e r ' [Home D e p o t ] 
c l a i m s t h a t i t r e l i e d i n good f a i t h on t h a t 
i n f o r m a t i o n , and t h a t i t s a p p e a l f i l e d w i t h i n two 
y e a r s o f t h e O c t o b e r 18, 2004, l e t t e r s h o u l d be 
a c c e p t e d as t i m e l y . 

"The D e p a r t m e n t does n o t d i s p u t e t h a t t h e 
O c t o b e r 18, 2004, l e t t e r n o t i f i e d [Home D e p o t ] t h a t 
i t had two y e a r s f r o m t h a t d a t e t o a p p e a l . I t 
c o n t e n d s , however, t h a t t h e l e t t e r was a n u l l i t y , 
and c o u l d n o t e x t e n d o r w a i v e t h e two y e a r s t a t u t e 
o f l i m i t a t i o n s f o r a p p e a l i n g . I t a l s o a r g u e s t h a t 
i t c a n n o t be e s t o p p e d f r o m a s s e r t i n g t h e s t a t u t o r y 
t i m e l i m i t as a b a r t o t h e [Home D e p o t ] ' s r e f u n d 
c l a i m . I d i s a g r e e . 

" A l a b a m a ' s Supreme C o u r t has c o n s i s t e n t l y h e l d 

15 



2100715 

t h a t t h e Revenue D e p a r t m e n t c a n n o t be e s t o p p e d f r o m 
a s s e s s i n g and c o l l e c t i n g a t a x t h a t i s l e g a l l y due. 
Community A c t i o n A g e n c y o f H u n t s v i l l e , M a d i s o n  
C o u n t y , I n c . v. S t a t e , 406 So. 2d 890 ( A l a . 1 9 8 1 ) ; 
S t a t e v. Maddox T r a c t o r & E q u i p m e n t Co., 69 So. 2d 
426 ( 1 9 5 3 ) . The C o u r t has a l s o h e l d , however, t h a t 
t h e S t a t e may be e s t o p p e d f r o m a s s e r t i n g t h a t a 
t a x p a y e r f a i l e d t o t i m e l y a p p e a l 'where t h e 
u n t i m e l i n e s s o f t h e f i l i n g o f t h e i r a p p e a l was 
c a u s e d by m i s i n f o r m a t i o n f u r n i s h e d b y t h e S t a t e ' s 
o f f i c e r and r e l i e d upon by t h e p e t i t i o n e r s t o t h e i r 
d e t r i m e n t . ' Ex p a r t e F o u r S e a s o n s , L t d . , 450 So. 2d 
110, 112 ( A l a . 1984 ). The r a t i o n a l e o f Ex p a r t e  
F o u r S e a s o n s a p p l i e s i n t h i s c a s e . 

" I n Ex p a r t e F o u r S e a s o n s , t h e c o u n t y t a x 
a s s e s s o r n o t i f i e d t h e p e t i t i o n e r s t h a t t h e c o u n t y 
b o a r d o f e q u a l i z a t i o n had r u l e d on t h e i r p r o t e s t on 
O c t o b e r 20, 1982. The p e t i t i o n e r s were r e q u i r e d b y 
s t a t u t e t o a p p e a l t h a t d e c i s i o n t o t h e c i r c u i t c o u r t 
w i t h i n 30 d a y s . They a p p e a l e d on November 18, 
w i t h i n 30 days f r o m O c t o b e r 20. 

"The S t a t e moved f o r [ a ] summary judgment 
b e c a u s e t h e b o a r d had a c t u a l l y d e n i e d t h e 
p e t i t i o n e r s ' p r o t e s t on o r b e f o r e O c t o b e r 4, 1982. 
C o n s e q u e n t l y , t h e p e t i t i o n e r s had f a i l e d t o a p p e a l 
w i t h i n 30 days f r o m when t h e p r o t e s t had a c t u a l l y 
b een d e n i e d . The t r i a l c o u r t and t h e C o u r t o f C i v i l 
A p p e a l s h e l d t h a t t h e a p p e a l must be d i s m i s s e d as 
u n t i m e l y . 

"The Supreme C o u r t r e v e r s e d . ' I n t h e c a s e 
b e f o r e u s , t h e s e c r e t a r y ' s a c t i v e m i s r e p r e s e n t a t i o n 
o f t h e d a t e o f t h e b o a r d ' s d e c i s i o n i s b e i n g u s e d i n 
an a t t e m p t t o deny t h e t a x p a y e r s , who r e l i e d on i t , 
t h e i r r i g h t t o an a p p e a l t o a c o u r t o f l a w . Such a 
r e s u l t w o u l d o b v i o u s l y w o rk a s e r i o u s i n j u s t i c e . 
F u r t h e r m o r e , t h e p u b l i c ' s i n t e r e s t w o u l d n o t be 
u n d u l y damaged by t h e i m p o s i t i o n o f e s t o p p e l i n t h i s 
c a s e . ' Ex p a r t e F o u r S e a s o n s , 450 So. 2d a t 112. 
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"The Supreme C o u r t s u b s e q u e n t l y a p p l i e d i t s 
r a t i o n a l e i n Ex p a r t e F o u r S e a s o n s i n T a l l a d e g a  
B o a r d o f E d u c a t i o n v. Y a n c y , 682 So. 2d 33 ( A l a . 
1 9 9 6 ) ; Ex p a r t e T a n n e r , 553 So. 2d 598 ( A l a . 1 9 8 9 ) ; 
and Ex p a r t e S t a t e Dept. o f Human R e s o u r c e s , 548 So. 
2d 176 ( A l a . 1 9 8 8 ) . L i k e w i s e , t h e C o u r t o f C i v i l 
A p p e a l s a d o p t e d t h e r a t i o n a l e o f Ex p a r t e F o u r  
S e a s o n s i n C i t y o f M o b i l e v. S u m r a l l , 727 So. 2d 118 
( A l a . C i v . App. 1 9 9 9 ) , and W a l l a c e v. Moore, 684 So. 
2d 161 ( A l a . C i v . App. 1 9 9 6 ) . The above c a s e s 
e s t a b l i s h t h a t i f a g o v e r n m e n t a l employee a c t i n g i 
h i s o r h e r o f f i c i a l c a p a c i t y g i v e s an i n d i v i d u a l o 
an e n t i t y e r r o n e o u s i n f o r m a t i o n t h a t i s r e l i e d on i 
good f a i t h by t h e i n d i v i d u a l o r e n t i t y , and w h i c h 
d i r e c t l y r e s u l t s i n t h e i n d i v i d u a l o r e n t i t y f a i l i n g 
t o t i m e l y a p p e a l , t h e government i s e s t o p p e d f r o m 
a s s e r t i n g t h e s t a t u t e o f l i m i t a t i o n s as a d e f e n s e . 

" I n t h i s c a s e , [Home D e p o t ] and t h e D e p a r t m e n t 
a c t i v e l y c o m m u n i c a t e d c o n c e r n i n g [Home D e p o t ] ' s 
r e f u n d c l a i m a f t e r [Home D e p o t ] f i l e d i t s p e t i t i o n 
i n O c t o b e r 2003. [Home D e p o t ] s u b m i t t e d two l e t t e r s 
t o t h e D e p a r t m e n t on M a r c h 17, 2004, w h i c h p r o v i d e d 
a d d i t i o n a l i n f o r m a t i o n a n d / o r documents c o n c e r n i n g 
t h e r e f u n d c l a i m , as r e q u e s t e d by t h e D e p a r t m e n t . 
[Home D e p o t ] l a t e r s e n t a June 21, 2004, l e t t e r t o 
t h e D e p a r t m e n t t h a t p r o v i d e d more i n f o r m a t i o n 
c o n c e r n i n g i t s r e f u n d c l a i m , a g a i n as r e q u e s t e d by 
t h e D e p a r t m e n t . The above c o r r e s p o n d e n c e c o n f i r m s 
t h a t [Home D e p o t ] had r e a s o n t o b e l i e v e t h a t t h e 
De p a r t m e n t was a c t i v e l y c o n s i d e r i n g i t s r e f u n d c l a i m 
up t o when t h e D e p a r t m e n t n o t i f i e d [Home D e p o t ] i n 
w r i t i n g on O c t o b e r 18, 2004, t h a t i t s p e t i t i o n had 
been d e n i e d . 

" I m p o r t a n t l y , t h e D e p a r t m e n t ' s O c t o b e r 18 l e t t e r 
a l s o i n f o r m e d [Home D e p o t ] t h a t i t had two y e a r s 
f r o m t h a t d a t e t o a p p e a l . The D e p a r t m e n t i s 
r e q u i r e d t o n o t i f y a t a x p a y e r i n w r i t i n g w i t h i n s i x 
months w h e t h e r a p e t i t i o n has been g r a n t e d o r 
d e n i e d . Code o f A l a . 1975, § 4 0 - 2 A - 7 ( c ) ( 3 ) . The 
De p a r t m e n t f a i l e d t o do so i n t h i s c a s e . 
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C o n s e q u e n t l y , t h e p e t i t i o n was deemed d e n i e d by 
o p e r a t i o n o f l a w s i x months a f t e r i t was f i l e d , o r 
on A p r i l 20, 2004. See a g a i n , § 4 0 - 2 A - 7 ( c ) ( 3 ) . The 
D e p a r t m e n t was n o t t h e r e a f t e r r e q u i r e d t o n o t i f y 
[Home D e p o t ] t h a t t h e r e f u n d had been d e n i e d . I t 
d i d s o , however, p u r s u a n t t o i t s O c t o b e r 18, 2004, 
l e t t e r . I t a l s o i n f o r m e d [Home D e p o t ] i n t h e l e t t e r 
t h a t i t had two y e a r s f r o m t h a t n o t i c e d a t e t o 
a p p e a l . 

" I n Ex p a r t e T a n n e r , s u p r a , t h e p r o b a t e c o u r t 
i s s u e d a c o n d e m n a t i o n o r d e r on May 8, 1984, b u t 
i n c o r r e c t l y n o t i f i e d t h e p r o p e r t y owners t h a t t h e 
o r d e r had been e n t e r e d on May 22. The owners 
a p p e a l e d w i t h i n 30 days f r o m May 22, b u t more t h a n 
30 days f r o m when t h e o r d e r was a c t u a l l y e n t e r e d . 
The Supreme C o u r t , r e l y i n g on i t s p r i o r d e c i s i o n s i n 
Ex p a r t e Dept. o f Human R e s o u r c e s and Ex p a r t e F o u r  
S e a s o n s , h e l d t h a t ' [ a ] l t h o u g h t h e p r o b a t e c o u r t was 
n o t r e q u i r e d t o s e n d t h e T a n n e r s n o t i c e , once i t 
d i d , t h e y were e n t i t l e d t o r e l y on t h e d a t e 
a s s i g n e d ' t o t h e c o n d e m n a t i o n o r d e r . Ex p a r t e 
T a n n e r , 553 So. 2d a t 599. 

"The above r a t i o n a l e a p p l i e s i n t h i s c a s e . The 
D e p a r t m e n t was n o t r e q u i r e d t o se n d [Home Depot] t h e 
O c t o b e r 18, 2004, l e t t e r n o t i f y i n g i t t h a t t h e 
p e t i t i o n was b e i n g d e n i e d b e c a u s e t h e p e t i t i o n had 
a l r e a d y been deemed d e n i e d by o p e r a t i o n o f l a w on 
A p r i l 20, 2004. I t n o n e t h e l e s s d i d s o , and a l s o 
i n f o r m e d [Home Depot] t h a t i t had two y e a r s f r o m 
t h a t d a t e t o a p p e a l . I f t h e D e p a r t m e n t had n o t s e n t 
[Home Depot] t h e O c t o b e r 18 d e n i a l l e t t e r , t h e 
b u r d e n w o u l d have been on [Home Depot] t o d e t e r m i n e 
how l o n g i t had t o a p p e a l , i . e . , two y e a r s f r o m when 
t h e p e t i t i o n was deemed d e n i e d . B u t b e c a u s e t h e 
De p a r t m e n t s e n t t h e O c t o b e r 18 l e t t e r and i n f o r m e d 
[Home Depot] t h a t i t had two y e a r s f r o m t h a t d a t e t o 
a p p e a l , [Home Depot] was e n t i t l e d t o r e l y on t h a t 
i n f o r m a t i o n . 

" E s t o p p e l w o u l d n o t a p p l y i f t h e D e p a r t m e n t had 
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n o t i f i e d [Home Depot] a f t e r t h e a p p e a l p e r i o d had 
e x p i r e d t h a t i t s t i l l had t i m e t o a p p e a l . T h a t i s , 
an a p p e a l p e r i o d c a n n o t be r e v i v e d a f t e r i t has 
e x p i r e d . I n t h i s c a s e , however, as i n Ex p a r t e F o u r  
S e a s o n s and t h e o t h e r c a s e s c i t e d a b ove, t h e 
e r r o n e o u s i n f o r m a t i o n was p r o v i d e d w h i l e t h e a p p e a l 
p e r i o d was s t i l l open. B u t f o r t h e e r r o n e o u s 
i n f o r m a t i o n , [Home Depot] c o u l d have a p p e a l e d w i t h i n 
two y e a r s f r o m when t h e p e t i t i o n was deemed d e n i e d . 
I t d i d n o t do so b a s e d on i t s r e l i a n c e on t h e 
D e p a r t m e n t ' s O c t o b e r 18, 2004, l e t t e r , w h i c h 
i n d i c a t e d t h a t [Home Depot] had two y e a r s f r o m t h a t 
d a t e t o a p p e a l . As i n Ex p a r t e F o u r S e a s o n s , t o n o t 
a l l o w [Home Depot] t o p u r s u e i t s a p p e a l 'would 
o b v i o u s l y work a s e r i o u s i n j u s t i c e . F u r t h e r m o r e , 
t h e p u b l i c i n t e r e s t w o u l d n o t be u n d u l y damaged by 
t h e i m p o s i t i o n o f e s t o p p e l i n t h i s c a s e . ' Ex p a r t e  
F o u r S e a s o n s , 450 So. 2d a t 112. 

" E s t o p p e l w o u l d n o t , o f c o u r s e , a p p l y i n a l l 
c a s e s where a D e p a r t m e n t employee g i v e s a t a x p a y e r 
e r r o n e o u s a d v i c e c o n c e r n i n g t h e t a x p a y e r ' s a p p e a l 
r i g h t s . R a t h e r , i t must be a p p l i e d ( o r r e j e c t e d ) on 
a c a s e - b y - c a s e b a s i s . F o r e s t o p p e l t o a p p l y , t h e 
a d v i c e o r i n f o r m a t i o n must seem r e a s o n a b l e on i t s 
f a c e , and t h e t a x p a y e r must r e l y on t h e a d v i c e o r 
i n f o r m a t i o n i n good f a i t h . The O c t o b e r 18, 2004, 
l e t t e r i n f o r m i n g [Home Depot] t h a t i t had two y e a r s 
t o a p p e a l was r e a s o n a b l e on i t s f a c e , e s p e c i a l l y 
c o n s i d e r i n g t h a t t h e D e p a r t m e n t and [Home Depot] had 
a c t i v e l y c o m m u n i c a t e d c o n c e r n i n g t h e r e f u n d c l a i m 
e ven a f t e r t h e r e f u n d was deemed d e n i e d i n A p r i l 
2004. [Home Depot] a l s o r e l i e d on t h e e r r o n e o u s 
i n f o r m a t i o n i n good f a i t h . E s t o p p e l a p p l i e s u n d e r 
t h e f a c t s o f t h i s c a s e . " 

We a g r e e w i t h t h e A L J ' s a n a l y s i s o f t h e i s s u e o f t h e 

t i m e l i n e s s o f Home De p o t ' s a p p e a l t o t h e A d m i n i s t r a t i v e Law 

D i v i s i o n , and, l i k e t h e A L J , we h o l d t h a t t h e D e p a r t m e n t , 
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b e c a u s e o f i t s O c t o b e r 18, 2004, l e t t e r , was e s t o p p e d f r o m 

a s s e r t i n g t h a t t h e A L J l a c k e d j u r i s d i c t i o n t o c o n s i d e r Home 

Dep o t ' s a p p e a l . As a r e s u l t , we c o n c l u d e t h a t t h e r e a r e no 

j u r i s d i c t i o n a l i m p e d i m e n t s t o o u r c o n s i d e r a t i o n o f t h e p r e s e n t 

a p p e a l . 

We t u r n now t o the m e r i t s of the Department's a p p e a l . 

The s t a n d a r d of r e v i e w a p p r o p r i a t e t o t h i s a p p e a l was s e t 

f o r t h i n S t a t e Department of Revenue v. W e l l s Fargo F i n a n c i a l  

Acceptance Alabama, I n c . , 19 So. 3d 892 ( A l a . C i v . App. 2008): 

" A l t h o u g h the o r d e r of an A L J i s t o be presumed 
prima f a c i e c o r r e c t i n an a p p e a l of t h a t o r d e r i n 
the c i r c u i t c o u r t , A l a . Code 1975, § 4 0 - 2 A - 9 ( g ) ( 2 ) , 
t h i s c o u r t ' s s t a n d a r d of r e v i e w does not r e q u i r e 
t h a t i t g i v e d e f e r e n c e t o e i t h e r the ALJ's d e c i s i o n 
or the c i r c u i t c o u r t ' s judgment. I n s t e a d , because 
t h i s i s an a p p e a l from a summary judgment and 
i n v o l v e s o n l y q u e s t i o n s of law, our r e v i e w of the 
m a t t e r i s de novo. S t a t e Dep't of Revenue v.  
Garner, 812 So. 2d 380, 382 ( A l a . C i v . App. 2001). 
Because we are concerned w i t h the a p p l i c a t i o n of t a x 
s t a t u t e s , we must be m i n d f u l of the p r i n c i p l e s 
g o v e r n i n g t h e i r c o n s t r u c t i o n . ' I t i s w e l l s e t t l e d 
t h a t the r i g h t t o r e c l a i m money v o l u n t a r i l y p a i d t o 
the s t a t e or the c o u n t i e s t h e r e o f , as t a x e s , i s a 
c r e a t u r e of l e g i s l a t i v e g race Lee v. 
Cunningham, 234 A l a . 639, 642, 176 So. 477, 480 
(1937) ( o p i n i o n on r e h e a r i n g ) . L i k e t a x exemptions, 
t a x r e f u n d s are t o be c o n s t r u e d i n f a v o r of the 
t a x i n g a u t h o r i t y . Smith v. Sears, Roebuck & Co., 
672 So. 2d 794, 799 ( A l a . C i v . App. 1995); see a l s o  
Ex p a r t e J e f f e r s o n S m u r f i t Corp., 951 So. 2d 659, 
665 ( A l a . 2006) ( s t a t i n g t h a t the r i g h t t o a 
f r a n c h i s e - t a x r e f u n d i s a m a t ter of l e g i s l a t i v e 
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g r a c e ) . " 

19 So. 3d a t 894. We a l s o note t h a t " [ t ] h i s c o u r t and the 

t r i a l c o u r t must g i v e s u b s t a n t i a l d e f e r e n c e t o an agency's 

i n t e r p r e t a t i o n of i t s r u l e s and r e g u l a t i o n s " and t h a t " ' [ a ] n 

agency's i n t e r p r e t a t i o n of i t s own r e g u l a t i o n must s t a n d i f i t 

i s r e a s o n a b l e , even though i t may not appear as r e a s o n a b l e as 

some o t h e r i n t e r p r e t a t i o n . ' " M o b i l e Cnty. P e r s . Bd. v.  

T i l l m a n , 751 So. 2d 517, 518 ( A l a . C i v . App. 1999) ( q u o t i n g 

F e r l i s i v. Alabama M e d i c a i d Agency, 481 So. 2d 400, 403 ( A l a . 

C i v . App. 1985)). 

In W e l l s Fargo, we p r o v i d e d the f o l l o w i n g background of 

Alabama t a x law as i t r e l a t e s t o the bad-debt r e g u l a t i o n : 

" S u b j e c t t o c e r t a i n e x c e p t i o n s not a p p l i c a b l e here, 
a s a l e s t a x i s l e v i e d on 'every p e r s o n , f i r m , or 
c o r p o r a t i o n , ... engaged or c o n t i n u i n g w i t h i n t h i s 
s t a t e , i n the b u s i n e s s of s e l l i n g a t r e t a i l any 
t a n g i b l e p e r s o n a l p r o p e r t y whatsoever ' A l a . 
Code 1975, § 40-23-2(1). Those persons or e n t i t i e s 
who meet the d e f i n i t i o n i n § 40-23-2(1) are 
c o n s i d e r e d ' t a x p a y e r s . ' § 40-23-1(a)(7) ( d e f i n i n g 
t a x p a y e r f o r purposes of the s e c t i o n as '[a]ny 
person l i a b l e f o r t a x e s h e r e u n d e r ' ) . Taxpayers must 
be l i c e n s e d , § 40-23-6, and must pay the s a l e s t a x 
due on t h e i r g r o s s r e c e i p t s monthly. § 40-23-7(a); 
but see § 40-23-7(d) ( p e r m i t t i n g q u a r t e r l y r e p o r t s 
f o r those whose average s a l e s - t a x l i a b i l i t y i s under 
$200 per month). In a d d i t i o n , a t a x p a y e r must keep 
r e c o r d s of i t s 'gross s a l e s , g r o s s proceeds of 
s a l e s , and g r o s s r e c e i p t s or g r o s s r e c e i p t s of 
s a l e s ' and any o t h e r r e c o r d s n e c e s s a r y t o compute 
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the amount of s a l e s t a x due. § 40-23-9. The s a l e s 
t a x due on cash s a l e s i s t o be computed and r e m i t t e d 
monthly, § 40-23-7(a), w h i l e the s a l e s t a x due on 
c r e d i t s a l e s i s t o be computed on each i n s t a l l m e n t 
p a i d t o the t a x p a y e r . § 40-23-8. A c c o r d i n g t o § 
40-23-8, ' i n no event s h a l l the g r o s s proceeds of 
c r e d i t s a l e s be i n c l u d e d i n the measure of the t a x 
t o be p a i d u n t i l c o l l e c t i o n s of such c r e d i t s a l e s 
s h a l l have been made.' 

"Because on some c r e d i t s a l e s t a x p a y e r s were 
r e m i t t i n g the s a l e s t a x , which was l a t e r d i s c o v e r e d 
not t o be due because a p o r t i o n of the purchase 
p r i c e was deemed t o be u n c o l l e c t i b l e , the Department 
promulgated an a d m i n i s t r a t i v e r e g u l a t i o n t h a t would 
a l l o w a r e t a i l e r t o seek a r e f u n d o f , or t a k e a 
c r e d i t on a subsequent s a l e s - t a x r e p o r t f o r , those 
s a l e s t a x e s p a i d on c e r t a i n q u a l i f y i n g u n c o l l e c t i b l e 
a c c o u n t s . A l a . Admin. Code (Dep't of Revenue), r . 

[810]-6-4-.01." 

19 So. 3d a t 894-95. 
R e g u l a t i o n 810-6-4-.01, the bad-debt r e g u l a t i o n , 

p r o v i d e s , i n r e l e v a n t p a r t : 

"(1) The term 'bad debt or u n c o l l e c t i b l e account' as 
used i n t h i s r u l e s h a l l mean any p o r t i o n of the 
s a l e s p r i c e of a t a x a b l e i t e m which the r e t a i l e r 
cannot c o l l e c t . Bad debts i n c l u d e , but are not 
l i m i t e d t o , w o r t h l e s s checks, w o r t h l e s s c r e d i t c a r d 
payments, and u n c o l l e c t i b l e c r e d i t a c c o u n t s . Bad 
d e b t s , f o r s a l e s and use t a x purposes, do not 
i n c l u d e f i n a n c e charges, i n t e r e s t , or any o t h e r 
n o n t a x a b l e charges a s s o c i a t e d w i t h the o r i g i n a l 
s a l e s c o n t r a c t , or expenses i n c u r r e d i n a t t e m p t i n g 
t o c o l l e c t any debt, debts s o l d or a s s i g n e d t o t h i r d 
p a r t i e s f o r c o l l e c t i o n , or r e p o s s e s s e d p r o p e r t y . 

II 
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"(3) The term ' c r e d i t s a l e ' s h a l l i n c l u d e a l l s a l e s 
i n which the terms of the s a l e p r o v i d e f o r d e f e r r e d 
payments of the purchase p r i c e . C r e d i t s a l e s 
i n c l u d e i n s t a l l m e n t s a l e s , c o n d i t i o n a l s a l e s 
c o n t r a c t s , and r e v o l v i n g c r e d i t a c c o u n t s . 

"(4) S e c t i o n s 40-23-8 and 40-23-68(e), Code of A l a . 
1975, r e q u i r e t h a t any person t a x a b l e under the law 
h a v i n g cash and c r e d i t s a l e s may r e p o r t the cash 
s a l e s , and the r e t a i l e r s h a l l i n c l u d e i n each r e p o r t 
a l l c r e d i t c o l l e c t i o n s made d u r i n g the p r e c e d i n g t a x 
r e p o r t i n g p e r i o d and s h a l l pay the t a x e s due on the 
cash s a l e s and the c r e d i t c o l l e c t i o n s a t the time of 
f i l i n g the t a x r e p o r t , but i n no event s h a l l the 
gr o s s proceeds of c r e d i t s a l e s be i n c l u d e d i n the 
measure of t a x t o be p a i d u n t i l c o l l e c t i o n s of the 
c r e d i t s a l e s have been made. 

"(5) In the event a r e t a i l e r r e p o r t s and pays the 
s a l e s or use t a x on c r e d i t accounts which are l a t e r 
d e t e rmined t o be u n c o l l e c t i b l e , the r e t a i l e r may ... 
o b t a i n a r e f u n d f o r any t a x p a i d w i t h r e s p e c t t o the 
t a x a b l e amount of the u n p a i d b a l a n c e due on the 
u n c o l l e c t i b l e c r e d i t accounts w i t h i n t h r e e y e a rs 
f o l l o w i n g the date on which the accounts were 
charged o f f as u n c o l l e c t i b l e f o r f e d e r a l income t a x 
purposes. 

"(6) I f a r e t a i l e r r e c o v e r s i n whole, or i n p a r t , 
amounts p r e v i o u s l y c l a i m e d as bad debt c r e d i t s or 
r e f u n d s , the amount c o l l e c t e d s h a l l be i n c l u d e d i n 
the f i r s t t a x r e p o r t f i l e d a f t e r the c o l l e c t i o n 
o c c u r r e d . ( S e c t i o n s 40-23-8 and 40-2 3 - 6 8 ( e ) ) " 

On a p p e a l , the Department contends t h a t Home Depot does 

not meet the req u i r e m e n t s under the bad-debt r e g u l a t i o n t o 

seek a r e f u n d of s a l e s t a x . I t argues t h a t the r e g u l a t i o n 

does not ext e n d t o c r e d i t - c a r d t r a n s a c t i o n s l i k e those a t 
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i s s u e i n t h i s case but t h a t i t a p p l i e s o n l y t o r e t a i l e r s t h a t 

extended c r e d i t d i r e c t l y t o t h e i r customers. The Department 

argues t h a t , because Home Depot d i d not ex t e n d c r e d i t t o i t s 

customers who u t i l i z e d the PLCC program and s u b s e q u e n t l y 

d e f a u l t e d on t h e i r o b l i g a t i o n s t o the f i n a n c e companies, the 

bad-debt r e g u l a t i o n does not p e r m i t Home Depot t o o b t a i n the 

r e f u n d i t r e q u e s t s . 

Home Depot responds t h a t t o be e n t i t l e d t o a r e f u n d of 

s a l e s t a x under the r e g u l a t i o n , a r e t a i l e r need o n l y show t h a t 

i t r e p o r t e d and p a i d s a l e s t a x on c r e d i t accounts t h a t were 

l a t e r d e t e r m i n e d t o be u n c o l l e c t i b l e . I t argues t h a t i t has 

met t h a t s t a n d a r d i n the p r e s e n t case because i t r e p o r t e d and 

p a i d s a l e s t a x on the purchases i t s customers made on s a l e s 

f i n a n c e d by the f i n a n c e companies and i t sought a r e f u n d w i t h 

r e s p e c t t o those purchases t h a t were s u b s e q u e n t l y w r i t t e n o f f 

as bad debt a f t e r the customers' c r e d i t accounts were 

determined t o be u n c o l l e c t i b l e . Home Depot a s s e r t s t h a t the 

p l a i n language of the r e g u l a t i o n does not r e q u i r e t h a t the 

r e t a i l e r be the e n t i t y t h a t extended c r e d i t t o the p u r c h a s e r . 

A c c o r d i n g t o Home Depot, i t i s the r e t a i l e r ' s s t a t u s as a 

t a x p a y e r , not as a c r e d i t o r , t h a t a l l o w s a r e t a i l e r t o o b t a i n 
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a r e f u n d of s a l e s t a x p a i d on bad debt. 

Given t h i s c o u r t ' s o b l i g a t i o n t o c o n s t r u e the bad-debt 

r e g u l a t i o n i n f a v o r of the Department, see W e l l s Fargo, 19 So. 

3d a t 894, as w e l l as the s u b s t a n t i a l d e f e r e n c e t h i s c o u r t 

owes t o the Department's i n t e r p r e t a t i o n of i t s own 

r e g u l a t i o n s , see M o b i l e County P e r s . Bd., 751 So. 2d a t 518, 

we conclude t h a t the Department's i n t e r p r e t a t i o n of the bad-

debt r e g u l a t i o n i s c o r r e c t . As the Department n o t e s , the 

f i r s t sentence of s u b s e c t i o n (1) of the r e g u l a t i o n d e f i n e s 

"bad debt or u n c o l l e c t i b l e account" as the p o r t i o n of the 

s a l e s p r i c e of a t a x a b l e i t e m t h a t the r e t a i l e r cannot 

c o l l e c t . In s i t u a t i o n s l i k e the p r e s e n t case, i n v o l v i n g 

t h i r d - p a r t y f i n a n c i n g , the bad debt a t i s s u e does not r e l a t e 

t o the r e t a i l e r and i s not a p o r t i o n of the s a l e s p r i c e of a 

t a x a b l e i t e m t h a t the r e t a i l e r cannot c o l l e c t . I n s t e a d , w i t h 

r e g a r d t o a l l the purchases g i v i n g r i s e t o the bad debt a t 

i s s u e , Home Depot was not owed any amount of money by i t s 

customers, because i t had been p a i d f o r those purchases up 

f r o n t by the f i n a n c e companies. 

Home Depot argues t h a t s u b s e c t i o n (1) of the bad-debt 

r e g u l a t i o n does not l i m i t bad debts t o those i n c u r r e d o n l y by 
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r e t a i l e r s because t h a t s u b s e c t i o n i n c l u d e s " w o r t h l e s s c r e d i t 

c a r d payments" w i t h i n the d e f i n i t i o n of "bad debt." Home 

Depot f a i l s t o demonstrate, however, t h a t the c r e d i t - c a r d 

payments a t i s s u e i n the p r e s e n t case were " w o r t h l e s s . " 

Indeed, a t the time of each s a l e a t i s s u e i n the p r e s e n t case, 

Home Depot r e c e i v e d f u l l payment from the f i n a n c e companies 

f o r the items b e i n g purchased; such a t r a n s a c t i o n h a r d l y 

i n v o l v e s a " w o r t h l e s s payment" from the f i n a n c e companies. In 

our view, t o c o n s t i t u t e a " w o r t h l e s s c r e d i t c a r d payment," the 

payment made t o the r e t a i l e r must have, i n f a c t , been 

w o r t h l e s s , much l i k e a w o r t h l e s s check payment ( a l s o i n c l u d e d 

w i t h i n the d e f i n i t i o n of "bad debt" i n s u b s e c t i o n (1) of the 

r e g u l a t i o n ) . The s i t u a t i o n i n the p r e s e n t case s i m p l y does 

not i n v o l v e " w o r t h l e s s payments" as conte m p l a t e d by the bad-

debt r e g u l a t i o n . 

S u b s e c t i o n (3) of the bad-debt r e g u l a t i o n d e f i n e s " c r e d i t 

s a l e " as i n c l u d i n g " a l l s a l e s i n which the terms of the s a l e 

p r o v i d e f o r d e f e r r e d payments of the purchase p r i c e . " In the 

p r e s e n t case, the "terms of the s a l e " between Home Depot and 

i t s customers d i d not " p r o v i d e f o r d e f e r r e d payments of the 

purchase p r i c e . " I n s t e a d , Home Depot was p a i d the e n t i r e 
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purchase p r i c e p l u s s a l e s t a x , l e s s a s e r v i c e f e e , a t the time 

of each s a l e . Thus, as t o Home Depot, the s a l e s a t i s s u e d i d 

not c o n s t i t u t e " c r e d i t s a l e s . " We r e c o g n i z e , as Home Depot 

argues, t h a t the term " c r e d i t s a l e " i s d e f i n e d i n the second 

sentence of s u b s e c t i o n (3) t o i n c l u d e , among o t h e r t h i n g s , 

" r e v o l v i n g c r e d i t a c c o u n t s , " which, Home Depot a s s e r t s , are 

the t ypes of accounts a t i s s u e i n the p r e s e n t case. However, 

as d i s c u s s e d , we c o n s t r u e the f i r s t sentence of s u b s e c t i o n (3) 

as e x c l u d i n g from the scope of the d e f i n i t i o n those s a l e s i n 

which the r e t a i l e r i s p a i d f o r the purchase a t the time of the 

s a l e , whether by the p u r c h a s e r or by a f i n a n c e company. Thus, 

the " r e v o l v i n g c r e d i t a c c o u n t s " l i s t e d i n the second sentence 

of s u b s e c t i o n (3) n e c e s s a r i l y r e f e r t o accounts owned by the 

r e t a i l e r , not t o those owned by a t h i r d - p a r t y f i n a n c e company. 

F i n a l l y , s u b s e c t i o n (6) of the bad-debt r e g u l a t i o n , l i k e 

s u b s e c t i o n (1), r e f e r s t o a r e t a i l e r ' s c o l l e c t i o n of amounts 

due i n a c r e d i t s a l e . T h i s s u b s e c t i o n a g a i n i m p l i e s t h a t the 

bad debt a t i s s u e i s debt owned by the r e t a i l e r i t s e l f 

because, i n s i t u a t i o n s i n v o l v i n g the t h i r d - p a r t y f i n a n c i n g of 

purchases from a r e t a i l e r , a r e t a i l e r would not be i n a 

p o s i t i o n t o " r e c o v e r [ ] ... amounts p r e v i o u s l y c l a i m e d as bad 
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debt c r e d i t s or r e f u n d s . " I n s t e a d , i n such s i t u a t i o n s , o n l y 

the f i n a n c e company would be i n such a p o s i t i o n . 

Reading a l l of these s u b s e c t i o n s of the bad-debt 

r e g u l a t i o n t o g e t h e r , we conclude t h a t s u b s e c t i o n (5) of the 

bad-debt r e g u l a t i o n , which p r o v i d e s f o r a r e f u n d of s a l e s 

t a x e s p a i d on c r e d i t s a l e s t h a t are s u b s e q u e n t l y charged o f f 

as bad debt f o r income-tax purposes, does not a p p l y i n 

c i r c u m s t a n c e s where, as i n the p r e s e n t case, the r e t a i l e r i s 

not the e n t i t y t h a t charged o f f the bad debt. I n s t e a d , we 

agree w i t h the ALJ's c o n c l u s i o n t h a t , "[w]hen re a d t o g e t h e r 

and i n c o n t e x t , the v a r i o u s paragraphs i n the [bad-debt] 

r e g u l a t i o n c l e a r l y e n v i s i o n t h a t the r e t a i l e r must e x t e n d 

c r e d i t t o the customer and own the account, and t h a t i f the 

account i s not p a i d , the r e t a i l e r must be the p a r t y t h a t 

deducts the debt as u n c o l l e c t i b l e . " 

Our c o n c l u s i o n as t o the a p p r o p r i a t e c o n s t r u c t i o n of the 

bad-debt r e g u l a t i o n comports w i t h the c o n s t r u c t i o n by o t h e r 

c o u r t s of t h e i r j u r i s d i c t i o n s ' b a d - d e b t - r e f u n d laws. For 

example, i n In re S a l e s Tax C l a i m f o r Refund of Home Depot, 

198 P.3d 902 (Okla. C i v . App. 2008), the Court of C i v i l 

A p peals of Oklahoma was asked t o c o n s t r u e , under c i r c u m s t a n c e s 
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v i r t u a l l y i d e n t i c a l t o those of the p r e s e n t case, a t a x - r e f u n d 

s t a t u t e (Okla. S t a t . t i t . 68, § 1366) t h a t read, i n p e r t i n e n t 

p a r t : 

"'Taxes p a i d on g r o s s r e c e i p t s r e p r e s e n t e d by 
accounts r e c e i v a b l e which, on or a f t e r December 31, 
1990, are found t o be w o r t h l e s s or u n c o l l e c t i b l e and 
t h a t are e l i g i b l e t o be c l a i m e d ... as a d e d u c t i o n 
p u r s u a n t t o S e c t i o n 166 of the I n t e r n a l Revenue Code 
... may be c r e d i t e d upon subsequent r e p o r t s and 
r e m i t t a n c e s of the t a x l e v i e d i n t h i s a r t i c l e , i n 
accordance w i t h the r u l e s and r e g u l a t i o n s of the Tax 
Commission. I f such accounts are t h e r e a f t e r 
c o l l e c t e d , the same s h a l l be r e p o r t e d and the t a x 
s h a l l be p a i d upon the amount so c o l l e c t e d . ' " 

198 P.3d a t 903. The c o u r t gave the same c o n s t r u c t i o n t o t h i s 

s t a t u t e as we p r e s e n t l y g i v e t o the Department's bad-debt 

r e g u l a t i o n . S p e c i f i c a l l y , i t h e l d t h a t a r e t a i l e r , t o be 

e n t i t l e d t o a r e f u n d of s a l e s t a x under the s t a t u t e , must have 

been the e n t i t y t h a t deducted the bad debt on i t s income-tax 

r e t u r n s : 

"[The t a x p a y e r ] c o u l d not s a t i s f y i t s burden of 
p r o v i n g a r i g h t t o a r e f u n d of s a l e s t a x under t h a t 
s t a t u t e . S e c t i o n 1366 i m p l i c i t l y r e q u i r e s the owner  
of the bad debt account t o be the e n t i t y a l l o w e d the  
d e d u c t i o n where i t a l s o r e q u i r e s the owner t o r e p o r t  
subsequent c o l l e c t i o n s of bad debt accounts as  
income." 

198 P.3d a t 904 (emphasis added). See a l s o Home Depot USA,  

I n c . v. S t a t e Dep't of Revenue, 151 Wash. App. 909, 922, 215 
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P.3d 222, 228-29 (2009) ( c o n s t r u i n g a s i m i l a r t a x - r e f u n d 

s t a t u t e under s i m i l a r f a c t s and c o n c l u d i n g t h a t , " [ a ] l t h o u g h 

the t a x r e f u n d s t a t u t e a t i s s u e does not e x p l i c i t l y c o n t a i n a 

r e quirement t h a t bad debts be d e d u c t i b l e by the r e f u n d 

c l a i m a n t , a n a l y s i s of r e l a t e d f e d e r a l and s t a t e t a x laws 

demonstrates t h a t the p a r t y s e e k i n g the d e d u c t i o n must be the 

one h o l d i n g the bad debt as w e l l as the one t o whom repayment 

on such a debt would be made"). 

Furthermore, our c o n c l u s i o n as t o the p r o p e r c o n s t r u c t i o n 

of the bad-debt r e g u l a t i o n f o l l o w s l o g i c a l l y from t h i s c o u r t ' s 

d e c i s i o n i n W e l l s Fargo. In t h a t case, s e v e r a l companies 

("the c r e d i t companies") f i n a n c e d the s a l e s by m u l t i p l e 

r e t a i l e r s of a number of d i f f e r e n t i t e m s . The items were s o l d 

on c r e d i t p u r s u a n t t o i n s t a l l m e n t s a l e s c o n t r a c t s e n t e r e d i n t o 

between the r e t a i l e r s and t h e i r customers. The r e t a i l e r s then 

a s s i g n e d the c o n t r a c t s t o the c r e d i t companies i n exchange f o r 

payment from the c r e d i t companies of the e n t i r e amount of the 

purchase p l u s a p p l i c a b l e s a l e s t a x , a f t e r which the r e t a i l e r s 

r e m i t t e d the s a l e s t a x c o l l e c t e d t o the Department. A f t e r a 

number of customers f a i l e d t o pay f o r t h e i r purchases under 

the i n s t a l l m e n t s a l e s c o n t r a c t s , the c r e d i t companies, 
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pu r s u a n t t o the bad-debt r e g u l a t i o n , sought r e f u n d s of the 

amount of s a l e s t a x they had p a i d on those c o n t r a c t s . The 

Department d e n i e d the r e f u n d s . The c i r c u i t c o u r t r e v e r s e d 

t h a t d e n i a l and awarded the c r e d i t companies the r e q u e s t e d 

r e f u n d s . The Department appealed t o t h i s c o u r t . 

On a p p e a l , t h i s c o u r t r e j e c t e d the c r e d i t companies' 

argument t h a t the assignment of r i g h t s under the i n s t a l l m e n t 

s a l e s c o n t r a c t s t o the c r e d i t companies i n c l u d e d an assignment 

t o them of any r i g h t s the r e t a i l e r s would have had t o r e f u n d s 

p u r s u a n t t o the bad-debt r e g u l a t i o n . W e l l s Fargo, 19 So. 3d 

a t 897-99. I n s t e a d , we c o n c l u d e d t h a t such r i g h t s were not 

s u b j e c t t o assignment. I d . We a l s o c o n c l u d e d t h a t , even i f 

the r i g h t t o a r e f u n d under the bad-debt r e g u l a t i o n was 

amenable t o assignment, such a r i g h t d i d not e x i s t i n t h a t 

case: 

"I n each t r a n s a c t i o n , a t the time of the 
assignment of the i n s t a l l m e n t s a l e s c o n t r a c t and a l l 
the r i g h t s t h e r e u n d e r , the r e t a i l e r r e c e i v e d the 
f u l l purchase p r i c e and a l l the s a l e s t a x due on the 
r e t a i l s a l e . No o t h e r payments were due t o the 
r e t a i l e r from the p u r c h a s e r or the c r e d i t company. 
The r e t a i l s a l e , as f a r as the r e t a i l e r was 
concerned, was c o n c l u d e d . The r e t a i l e r was r e q u i r e d 
t o r e p o r t the proceeds from t h a t r e t a i l s a l e and t o 
compute and r e m i t the s a l e s t a x due on t h a t r e t a i l 
s a l e on i t s monthly s a l e s - t a x r e p o r t . §§ 40-23-7 & 
-8. The r e t a i l e r , a t the time of the assignment of 
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the i n s t a l l m e n t s a l e s c o n t r a c t , d i d not have the 
p o t e n t i a l f o r and would never have the p o t e n t i a l f o r 
an u n c o l l e c t i b l e account a r i s i n g from t h a t r e p o r t e d 
r e t a i l s a l e . The s a l e s t a x c o l l e c t e d on t h a t r e t a i l 
s a l e and r e m i t t e d t o the Department was not an 
overpayment of t a x , because s a l e s t a x was due on the 
e n t i r e purchase p r i c e when i t was p a i d t o the 
r e t a i l e r . §§ 40-23-7 & -8. The r e t a i l e r ' s ' r i g h t ' 
t o a r e f u n d under the 'bad debt' r e g u l a t i o n was not 
a c o n t i n g e n t r i g h t t h a t c o u l d be a s s i g n e d ; i t was a 
r i g h t t h a t never came i n t o b e i n g and would never 
come i n t o b e i n g . The r e t a i l e r would never q u a l i f y 
f o r a r e f u n d under the 'bad debt' r e g u l a t i o n because 
i t d i d not pay s a l e s t a x on i n s t a l l m e n t s due on a 
c r e d i t account; i n s t e a d , i t r e c e i v e d the e n t i r e 
purchase p r i c e a t the time of the r e t a i l s a l e , which 
r e q u i r e d the payment of a l l s a l e s t a x due a t t h a t 
t i m e . See Department of Revenue v. Bank of America,  
N.A., 752 So. 2d [637] a t 642 [ ( F l a . D i s t . Ct. App. 
2 0 0 0 ) ] ; In re P e t i t i o n of G e n e r a l E l e c . C a p i t a l  
Corp. (DTA No. 816785, Dec. 27, 2001) (N.Y. Tax App. 
T r i b . 2001) (not p u b l i s h e d ) ; see a l s o 29 R i c h a r d A. 
Lo r d , W i l l i s t o n on C o n t r a c t s § 74:1, a t 206 (4th ed. 
2003) ( s t a t i n g , i n a d i s c u s s i o n of assignments of a 
chose i n a c t i o n , t h a t 'the a s s i g n e e a c q u i r e s r i g h t s 
s i m i l a r t o those of the a s s i g n o r , and i s put i n the 
same p o s i t i o n w i t h r e f e r e n c e t o those r i g h t s as t h a t 
i n which the a s s i g n o r s t o o d a t the time of the 
as s i g n m e n t ' ) . " 

I d . a t 899. 

Home Depot seeks t o d i s t i n g u i s h W e l l s Fargo on the b a s i s 

t h a t , u n l i k e the r e t a i l e r s i n t h a t case, Home Depot " d i d not 

r e c e i v e the f u l l purchase p r i c e p l u s s a l e s t a x f o r [the] PLCC 

t r a n s a c t i o n s . " T h i s , i n our view, i s an i m m a t e r i a l 

d i s t i n c t i o n . The A L J r e j e c t e d any n o t i o n t h a t Home Depot's 
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payment of a s e r v i c e fee t o the f i n a n c e companies (and, 

t h e r e f o r e , i t s r e c e i p t of l e s s than the e n t i r e purchase p r i c e 

of the f i n a n c e d purchases) c o n f e r r e d on Home Depot a r i g h t t o 

seek a r e f u n d under the bad-debt r e g u l a t i o n : 

"Home Depot argues i n the a l t e r n a t i v e t h a t i t i s 
e n t i t l e d t o a r e f u n d because a bad debt component 
was i n c l u d e d i n the fe e s i t p a i d t o the [ f i n a n c e 
companies], and c o n s e q u e n t l y , i t s u f f e r e d the 
economic l o s s f o r the bad de b t s . Home Depot c l a i m s 
t h a t i t ' f u l l y compensated [the f i n a n c e companies] 
f o r w o r t h l e s s (Home Depot card) accounts through the 
s e r v i c e fee and o t h e r c o n s i d e r a t i o n . ' Home Depot's 
P o s t - H e a r i n g B r i e f a t 21. I d i s a g r e e . 

"The agreements between Home Depot and the 
[ f i n a n c e companies] i n c l u d e d o n l y the fee 
pe r c e n t a g e s , and d i d not s p e c i f y how the p e r c e n t a g e s 
were determined. S e v e r a l w i t n e s s e s t e s t i f i e d , 
however, t h a t the p a r t i e s e s t i m a t e d and c o n s i d e r e d 
the e x p e c t e d bad debt amounts when n e g o t i a t i n g the 
fee amounts. But t h e r e i s no ev i d e n c e showing the 
amount or what p a r t of the f e e s c o n s t i t u t e d a bad 
debt component. Consequently, t h e r e i s no p r o o f 
t h a t the fe e s i n c l u d e d a bad debt component t h a t 
f u l l y compensated the [ f i n a n c e companies] f o r the 
a c t u a l bad de b t s . 

"  

"Even i f i t i s assumed t h a t the fees i n c l u d e d a 
bad debt component e q u a l t o the e s t i m a t e d bad debt 
amounts, which, as d i s c u s s e d , cannot be e s t a b l i s h e d , 
the bad debts a c t u a l l y i n c u r r e d by the [ f i n a n c e 
companies] may have been (or c o u l d be i n the f u t u r e ) 
much g r e a t e r than a n t i c i p a t e d . For example, assume 
t h a t the [ f i n a n c e companies] e s t i m a t e d t h a t d u r i n g 
a g i v e n p e r i o d x amount of the accounts would become 
u n c o l l e c t i b l e . Assume f u r t h e r t h a t i t i n c l u d e d t h a t 
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x amount as a bad debt component i n the f e e s . Due 
t o an unexpected economic downturn, however, the 
a c t u a l bad debt amount was xxx. A p p l y i n g Home 
Depot's r a t i o n a l e , i t would be e n t i t l e d t o a s a l e s 
t a x r e f u n d based on xxx amount, even though i t had 
p a i d the [ f i n a n c e companies] a bad debt component i n 
the f e e , i . e . , had s u f f e r e d an economic l o s s , of 
o n l y x amount. C l e a r l y , t h a t cannot be a l l o w e d . 

"Home Depot a s s e r t s t h a t the fees f u l l y 
compensated the [ f i n a n c e companies] f o r the bad 
debts because the [ f i n a n c e companies] 'covered a l l 
i t s c o s t s and earned a p r o f i t d u r i n g the p e r i o d i n 
i s s u e . ' Home Depot's P o s t - H e a r i n g B r i e f a t 21. As 
d i s c u s s e d , however, the fees r e c e i v e d from Home 
Depot were o n l y one source of income f o r the 
[ f i n a n c e companies]. They a l s o r e c e i v e d s u b s t a n t i a l 
i n t e r e s t income and l a t e f e e s from t h e i r 
c a r d h o l d e r s . C onsequently, the f a c t t h a t the 
[ f i n a n c e companies] made a p r o f i t d u r i n g the s u b j e c t 
p e r i o d does not e s t a b l i s h , or even suggest, t h a t 
Home Depot f u l l y compensated the [ f i n a n c e companies] 
f o r the e x p e c t e d bad de b t s . In s h o r t , t h e r e i s 
n o t h i n g p r o v i n g the amount of the bad debt component 
i n c l u d e d i n the f e e s , and n o t h i n g t y i n g t h a t 
u n d e t e r m i n a b l e amount t o the a c t u a l bad debts 
i n c u r r e d by the [ f i n a n c e companies]." 

(Footnote omitted.) We agree w i t h the ALJ's c o n c l u s i o n t h a t 

t h e r e i s s i m p l y no evi d e n c e d e m o n s t r a t i n g t h a t Home Depot's 

payment of the s e r v i c e fee t o the f i n a n c e companies 

compensated the f i n a n c e companies i n f u l l , or even i n 

s u b s t a n t i a l p a r t , f o r t h e i r bad-debt l o s s e s . Thus, we cannot 

agree w i t h Home Depot t h a t i t s f a i l u r e t o r e c e i v e the f u l l 

p urchase p r i c e f o r i t s s a l e s under the PLCC program because of 
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i t s payment of a s e r v i c e fee t o the f i n a n c e companies 

s u f f i c i e n t l y d i s t i n g u i s h e s t h i s case from W e l l s Fargo so as t o 

c o n f e r on Home Depot an e n t i t l e m e n t t o a r e f u n d of s a l e s t a x 

t h a t , i n W e l l s Fargo, we s a i d d i d not e x i s t under the bad-debt 

r e g u l a t i o n . 

Home Depot contends t h a t the d e n i a l of a r e f u n d i n t h i s 

case based on the Department's c o n s t r u c t i o n of the bad-debt 

r e g u l a t i o n would v i o l a t e the E q u a l P r o t e c t i o n C l a u s e of the 

U n i t e d S t a t e s C o n s t i t u t i o n , U.S. Const. amend. XIV, § 1. 

S p e c i f i c a l l y , i t argues t h a t t h e r e i s no r a t i o n a l b a s i s f o r 

drawing a d i s t i n c t i o n under the bad-debt r e g u l a t i o n between a 

r e t a i l e r t h a t f i n a n c e s i t s own c r e d i t - c a r d program and one 

t h a t , l i k e Home Depot, e n t e r s i n t o agreements w i t h o t h e r 

companies f o r those companies t o p r o v i d e the f i n a n c i n g f o r i t s 

customers' p u r c h a s e s . The Department responds t h a t Home Depot 

i s not s i m i l a r l y s i t u a t e d t o r e t a i l e r s t h a t f i n a n c e t h e i r 

customers' purchases and t h a t t h e r e are sound p o l i c y reasons 

f o r d i s t i n g u i s h i n g between such r e t a i l e r s and Home Depot w i t h 

r e g a r d t o the a p p l i c a t i o n of the bad-debt r e g u l a t i o n . 

As t o e q u a l - p r o t e c t i o n c h a l l e n g e s t o t a x laws, our 

supreme c o u r t has w r i t t e n t h a t "[a] p a r t y c h a l l e n g i n g a t a x 
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s t a t u t e as u n c o n s t i t u t i o n a l l y d i s c r i m i n a t o r y must show t h a t 

the d i s c r i m i n a t i o n embodied i n the t a x i n g s t a t u t e i s 

unrea s o n a b l e and must negate e v e r y f a c t o r o f f e r e d as a 

r e a s o n a b l e b a s i s s u p p o r t i n g the c l a s s i f i c a t i o n . " S t a t e v.  

Alabama Mun. I n s . Corp., 730 So. 2d 107, 111 ( A l a . 1998) . 

"Taxpayers a r g u i n g t h a t a s t a t e t a x a t i o n s t a t u t e v i o l a t e s the 

Eq u a l P r o t e c t i o n Clause of the F e d e r a l C o n s t i t u t i o n c a r r y a 

heavy burden." I d . a t 112. 

We agree w i t h the Department t h a t Home Depot i s not 

s i m i l a r l y s i t u a t e d t o o t h e r r e t a i l e r s t h a t f i n a n c e and 

a d m i n i s t e r t h e i r own c r e d i t programs. U n l i k e such r e t a i l e r s , 

Home Depot r e c e i v e d the purchase p r i c e a t the time purchases 

were made under the PLCC program, not i n increments over t i m e . 

Moreover, because Home Depot was not r e q u i r e d t o r e f u n d t o the 

f i n a n c e companies the purchase p r i c e f o r purchases f o r which 

i t s customers under the PLCC program d i d not pay the f i n a n c e 

companies, Home Depot bore no r i s k of i t s customers' d e f a u l t s 

whatsoever. Simply put, Home Depot was not a f f e c t e d i n any 

d i s c e r n i b l e way a t the time i t s customers u t i l i z i n g the PLCC 

program f a i l e d t o pay the f i n a n c e companies f o r t h e i r 

p u r c h a s e s . Thus, we cannot c o n c l u d e t h a t , w i t h r e g a r d t o 
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s a l e s - t a x r e f u n d s , the d i f f e r i n g t r e a t m e n t of Home Depot and 

o t h e r r e t a i l e r s t h a t p r o v i d e t h e i r own f i n a n c i n g f o r purchases 

i s i r r a t i o n a l or i n any way u n f a i r . In t h i s r e g a r d , we agree 

w i t h the Supreme Court of Ohio, which r e j e c t e d Home Depot's 

e q u a l - p r o t e c t i o n argument i n a case i n v o l v i n g the same 

c i r c u m s t a n c e s as those i n the p r e s e n t case: 

" F i r s t , Home Depot contends t h a t the guarantee of 
eq u a l p r o t e c t i o n i n the U n t i e d S t a t e s and Ohio 
C o n s t i t u t i o n s r e q u i r e t h a t i t be t r e a t e d the same as 
those vendors who themselves e x t e n d c r e d i t t o t h e i r 
customers. Under the s t a t u t e , the l a t t e r q u a l i f y 
f o r the bad-debt d e d u c t i o n . 

" T h i s argument f a i l s because vendors who ex t e n d 
c r e d i t themselves are not, w i t h r e s p e c t t o bad debt, 
s i m i l a r l y s i t u a t e d t o vendors l i k e Home Depot, who 
h i r e f i n a n c i a l i n s t i t u t i o n s t o e x t e n d c r e d i t . That 
i s so because, as a l r e a d y d i s c u s s e d , vendors t h a t 
e x t e n d c r e d i t themselves assume the r i s k of l o s s 
a l o n g w i t h the o t h e r burdens of l e n d i n g and 
c o l l e c t i n g . As the t e s t i m o n y i n t h i s case 
e s t a b l i s h e s , Home Depot a v o i d e d such burdens when i t 
h i r e d GE t o i s s u e p r i v a t e - l a b e l c r e d i t c a r d s . Q u i t e 
s i m p l y , t h e r e i s no requirement of e q u a l t r e a t m e n t 
of d i f f e r e n t l y s i t u a t e d p e r s o n s . " 

Home Depot USA, I n c . v. L e v i n , 121 Ohio S t . 3d 482, 486, 905 

N.E.2d 630, 634 (2009). See a l s o Home Depot USA, I n c . v. 

S t a t e Dep't of Revenue, 151 Wash App. a t 926-29, 215 P.3d a t 

230-32 ( r e j e c t i n g Home Depot's e q u a l - p r o t e c t i o n c h a l l e n g e i n 

a case i n v o l v i n g the same i s s u e as the p r e s e n t c a s e ) ; In re 
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S a l e s Tax C l a i m f o r Refund o f Home Depot, 198 P.3d a t 905 

(same); and Home Depot U.S.A., I n c . v. I n d i a n a Dep't of S t a t e  

Revenue, 891 N.E.2d 187, 191 n.7 (Ind. Tax Ct. 2008) (same). 

Home Depot a l s o contends t h a t the Department's 

c o n s t r u c t i o n of the bad-debt r e g u l a t i o n v i o l a t e s the Due 

Proce s s C l a u s e of the F o u r t e e n t h Amendment t o the U n i t e d 

S t a t e s C o n s t i t u t i o n , U.S. Const. amend. XIV, § 1, and the 

gua r a n t y of due p r o c e s s c o n t a i n e d i n the Alabama C o n s t i t u t i o n , 

A l a . Const. 1901, A r t . I , § 6. S p e c i f i c a l l y , i t argues t h a t 

" a l l o w i n g the Department t o r e t a i n s a l e s t a x payments on 

d e f a u l t e d t r a n s a c t i o n s , and denying the a g g r i e v e d r e t a i l e r any 

r e l i e f , i n e f f e c t t r a n s f o r m s the S t a t e ' s s a l e s t a x i n t o a t a x 

on consumer d e f a u l t s " and t h a t , "[w]hen a consumer d e f a u l t s on 

a c r e d i t c a r d account, t h e r e i s no l e g i t i m a t e r a t i o n a l e or 

b a s i s f o r imposing a t a x on the r e t a i l e r w i t h r e s p e c t t o t h a t 

t r a n s a c t i o n . " 

S t a t e t a x p r o v i s i o n s do not v i o l a t e due p r o c e s s u n l e s s 

t h e y are a r b i t r a r y and i r r a t i o n a l . See Usery v. Turner  

E l k h o r n M i n i n g Co., 428 U.S. 1, 15 (1976) ("It i s by now w e l l 

e s t a b l i s h e d t h a t l e g i s l a t i v e A c t s a d j u s t i n g the burdens and 

b e n e f i t s of economic l i f e come t o the Court w i t h a presumption 
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of c o n s t i t u t i o n a l i t y , and t h a t the burden i s on one 

c o m p l a i n i n g of a due p r o c e s s v i o l a t i o n t o e s t a b l i s h t h a t the 

l e g i s l a t u r e has a c t e d i n an a r b i t r a r y and i r r a t i o n a l way."). 3 

We conclude t h a t the Department's i n t e r p r e t a t i o n of the bad-

debt r e g u l a t i o n i s n e i t h e r a r b i t r a r y nor i r r a t i o n a l . 

P a r t i c u l a r l y , as s t a t e d above w i t h r e g a r d t o Home Depot's 

e q u a l - p r o t e c t i o n c h a l l e n g e , we f i n d t h a t r e t a i l e r s t h a t 

e s t a b l i s h c r e d i t accounts f o r t h e i r customers and bear the 

r i s k of l o s s on those accounts are i n a much d i f f e r e n t 

p o s i t i o n than r e t a i l e r s t h a t , l i k e Home Depot, are p a i d up 

f r o n t f o r a l l purchases made by t h e i r customers and do not 

bear any r i s k of d e f a u l t on those p u r c h a s e s . The r e f u s a l of 

the Department t o p r o v i d e a r e f u n d of s a l e s t a x e s p a i d by the 

l a t t e r group of r e t a i l e r s i s i m m i n e n t l y r e a s o n a b l e , g i v e n t h a t 

those r e t a i l e r s d i d not bear the r i s k of l o s s w i t h r e g a r d t o 

c r e d i t payments and t h a t the amount those r e t a i l e r s were p a i d 

f o r the purc h a s e s , i n c l u d i n g a p p l i c a b l e s a l e s t a x e s , does not 

d i m i n i s h on the b a s i s of t h e i r customers' d e f a u l t on t h e i r 

3 N e i t h e r p a r t y contends t h a t the due-process g u a r a n t y of 
the Alabama C o n s t i t u t i o n c a l l s f o r a d i f f e r e n t a n a l y s i s i n the 
p r e s e n t case than the a n a l y s i s c a l l e d f o r under the Due 
Proce s s C l a u s e of the F o u r t e e n t h Amendment t o the U n i t e d 
S t a t e s C o n s t i t u t i o n . 
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c r e d i t a c c o u n t s . We note t h a t t h i s c o u r t i s not the o n l y 

c o u r t t o r e j e c t Home Depot's due-process c h a l l e n g e under 

v i r t u a l l y i d e n t i c a l f a c t s . See, e.g., Home Depot USA, I n c . v.  

L e v i n , 121 Ohio S t . 3d a t 487, 905 N.E.2d a t 634-35; and Home  

Depot USA, In c . v. S t a t e Dep't of Revenue, 151 Wash App. a t 

929, 215 P.3d a t 232. 

F i n a l l y , Home Depot argues t h a t t o deny a r e f u n d i n t h i s 

case would r e s u l t i n u n j u s t enrichment t o the S t a t e of Alabama 

because, a c c o r d i n g t o Home Depot, i t p a i d s a l e s t a x e s on goods 

f o r which, u l t i m a t e l y , i t s customers f a i l e d t o pay. We 

d i s a g r e e . The t r a n s a c t i o n s g i v i n g r i s e t o the r e f u n d p e t i t i o n 

i n t h i s case c o n s t i t u t e d completed s a l e s w i t h r e g a r d t o Home 

Depot. Home Depot's customers r e c e i v e d the o b j e c t of the 

purchase, and Home Depot was p a i d f o r the purchase. The 

customers' f a i l u r e t o pay the f i n a n c i n g companies f o r t h e i r 

purchases d i d not i n any way change the f a c t t h a t Home Depot 

was p a i d f o r the purc h a s e s , and t h e r e i s no ev i d e n c e i n the 

r e c o r d i n d i c a t i n g t h a t Home Depot r e f u n d e d the purchase p r i c e 

t o the f i n a n c i n g companies and r e c o v e r e d the items f o r which 

the p u r c h a s e r f a i l e d t o pay. Thus, i f a n y t h i n g , awarding Home 

Depot the r e f u n d t h a t i t seeks i n t h i s case would r e s u l t i n 
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u n j u s t enrichment t o Home Depot. 

Based on the f o r e g o i n g , we conclude t h a t the Department's 

bad-debt r e g u l a t i o n d i d not p r o v i d e a b a s i s on which t o g r a n t 

Home Depot's p e t i t i o n f o r a r e f u n d of s a l e s t a x . As a r e s u l t , 

we r e v e r s e the c i r c u i t c o u r t ' s judgment, and we remand the 

cause f o r the e n t r y of a judgment a f f i r m i n g the Department's 

d e n i a l of Home Depot's r e f u n d p e t i t i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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