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C i r c u i t C o u r t t o s e t a s i d e i t s o r d e r g r a n t i n g R o n a l d G r a y ' s 

m o t i o n t o c o m p e l E v e r e s t t o p r o v i d e a p a n e l o f f o u r p h y s i c i a n s 

p u r s u a n t t o § 2 5 - 5 - 7 7 ( a ) , A l a . Code. 1975. F o r t h e r e a s o n s 

s e t f o r t h h e r e i n , we deny t h e p e t i t i o n . 

T h i s i s t h e s e c o n d t i m e t h i s a c t i o n , a r i s i n g u n d e r t h e 

W o r k e r s ' C o m p e n s a t i o n A c t , § 25-5-1 e t s e q . , A l a . Code 1975, 

has been b e f o r e t h i s c o u r t . See F i r e m a n ' s Fund I n s . Co. v. 

G r a y , 8 98 So. 2d 753 ( A l a . C i v . App. 2004 ). Some o f t h e 

p r o c e d u r a l h i s t o r y r e l e v a n t t o t h e p r e s e n t p r o c e e d i n g i s 

c o n t a i n e d i n F i r e m a n ' s Fund: 

" R o n a l d G r a y s u e d Danny G r a y F l o o r i n g ('Gray 
F l o o r i n g ' ) , a b u s i n e s s owned by [ G r a y ] , on O c t o b e r 
13, 2000, s e e k i n g t o r e c o v e r w o r k e r s ' c o m p e n s a t i o n 
b e n e f i t s f o r i n j u r i e s he s u s t a i n e d t o h i s l o w e r b a c k 
on November 1, 1998. G r a y F l o o r i n g a n s w e r e d t h e 
c o m p l a i n t on O c t o b e r 25, 2000. On May 17, 2001, 
E v e r e s t N a t i o n a l I n s u r a n c e Company ( ' E v e r e s t ' ) moved 
t o i n t e r v e n e i n t h e w o r k e r s ' c o m p e n s a t i o n a c t i o n as 
a r e a l p a r t y i n i n t e r e s t . E v e r e s t a l l e g e d t h a t 
[Gray] was t h e owner o f G r a y F l o o r i n g ; t h a t i t was 
t h e w o r k e r s ' c o m p e n s a t i o n i n s u r e r f o r G r a y F l o o r i n g 
f r o m F e b r u a r y 7, 1998, t h r o u g h F e b r u a r y 7, 2000; and 
t h a t t h e c a s e was n o t a d v e r s a r i a l i n n a t u r e b e c a u s e 
[Gray] was t h e owner o f G r a y F l o o r i n g . E v e r e s t 
s o u g h t t o i n t e r v e n e i n o r d e r t o f u l l y d e f e n d t h e 
c l a i m a g a i n s t G r a y F l o o r i n g and t o s e e k a 
d e t e r m i n a t i o n o f i t s o b l i g a t i o n s , i f any, p u r s u a n t 
t o t h e Alabama W o r k e r s ' C o m p e n s a t i o n A c t ('the 
A c t ' ) . The t r i a l c o u r t e n t e r e d an o r d e r on June 18, 
2001, g r a n t i n g E v e r e s t ' s m o t i o n t o i n t e r v e n e . " 
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898 So. 2d a t 753-54. S u b s e q u e n t t o E v e r e s t ' s i n t e r v e n t i o n , 

s e v e r a l o t h e r i n s u r a n c e c o m p a n i e s , i n c l u d i n g F i r e m a n ' s Fund 

I n s u r a n c e Company ("Fireman's F u n d " ) , were j o i n e d i n t h e 

a c t i o n . B o t h G r a y and E v e r e s t a s s e r t e d c l a i m s a g a i n s t 

F i r e m a n ' s Fund. 

On May 7, 2002, G r a y , G r a y F l o o r i n g , and E v e r e s t 

p e t i t i o n e d t h e t r i a l c o u r t f o r t h e a p p r o v a l o f a s e t t l e m e n t 

a greement between t h o s e p a r t i e s , w h i c h t h e t r i a l c o u r t 

g r a n t e d . P u r s u a n t t o t h e s e t t l e m e n t a g r e e m e n t , E v e r e s t a g r e e d 

t o s e t t l e a l l c l a i m s a r i s i n g f r o m G r a y ' s November 1, 1998, 

i n j u r y f o r $105,000, w i t h E v e r e s t r e m a i n i n g l i a b l e f o r f u t u r e 

m e d i c a l b e n e f i t s . 

A f t e r G r a y , G r a y F l o o r i n g , and E v e r e s t had e n t e r e d i n t o 

t h e s e t t l e m e n t a g r e e m e n t , t h e t r i a l c o u r t h e l d an o r e t e n u s 

p r o c e e d i n g , a f t e r w h i c h i t e n t e r e d a judgment f i n d i n g , among 

o t h e r t h i n g s , t h a t F i r e m a n ' s Fund was l i a b l e t o G r a y u n d e r t h e 

l a s t - i n j u r i o u s - e x p o s u r e r u l e . 1 

1The l a s t - i n j u r i o u s - e x p o s u r e r u l e i s u s e d " t o d e t e r m i n e 
w h i c h i n s u r a n c e c a r r i e r b e a r s r e s p o n s i b i l i t y f o r p a y i n g 
w o r k e r s ' c o m p e n s a t i o n b e n e f i t s when an employee s u f f e r s two o r 
more e p i s o d e s o f c o m p e n s a b l e d i s a b i l i t y w i t h an i n t e r v e n i n g 
change o f e m p l o y e r s o r change o f i n s u r a n c e c a r r i e r s by t h e 
same e m p l o y e r . " Ex p a r t e P i k e C n t y . Comm'n, 740 So. 2d 1080, 
1083 ( A l a . 1 9 9 9 ) . 
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F i r e m a n ' s Fund f i l e d an a p p e a l t o t h i s c o u r t . T h i s c o u r t 

r e v e r s e d t h e t r i a l c o u r t ' s judgment and remanded t h e c a s e f o r 

t h e e n t r y o f a new j u d g m e n t . 898 So. 2d a t 760. On June 10, 

2005, t h e t r i a l c o u r t e n t e r e d a judgment on remand i n f a v o r o f 

F i r e m a n ' s Fund as t o G r a y ' s and E v e r e s t ' s c l a i m s a g a i n s t i t . 

On November 4, 2010, E v e r e s t f i l e d a m o t i o n t o r e o p e n t h e 

c a s e and t o t e r m i n a t e i t s o b l i g a t i o n t o p r o v i d e f u t u r e m e d i c a l 

b e n e f i t s t o G r a y . I t a l l e g e d t h a t G r a y had been m i s u s i n g 

p r e s c r i p t i o n m e d i c a t i o n s and t h a t h i s pain-management 

p h y s i c i a n , Dr. M i c h a e l K e n d r i c k , had r e l e a s e d him f r o m h i s 

c a r e . E v e r e s t a t t a c h e d t o i t s m o t i o n , among o t h e r t h i n g s , 

some o f t h e m e d i c a l r e c o r d s o f G r a y ' s t r e a t m e n t . G r a y f i l e d 

a r e s p o n s e t o E v e r e s t ' s m o t i o n i n w h i c h he a r g u e d t h a t Dr. 

K e n d r i c k had w r o n g f u l l y r e l e a s e d him f r o m h i s c a r e . He 

r e q u e s t e d t h a t t h e t r i a l c o u r t o r d e r E v e r e s t t o show c a u s e why 

i t s h o u l d n o t be h e l d i n c o n t e m p t f o r f a i l i n g t o p r o v i d e him 

w i t h a p a i n s p e c i a l i s t i m m e d i a t e l y a f t e r Dr. K e n d r i c k r e l e a s e d 

him f r o m h i s c a r e , and he r e q u e s t e d t h a t t h e t r i a l c o u r t o r d e r 

E v e r e s t t o p r o v i d e him w i t h a p a n e l o f f o u r p h y s i c i a n s 

s p e c i a l i z i n g i n p a i n management f o r him t o s e l e c t a new 

p h y s i c i a n . See § 2 5 - 5 - 7 7 ( a ) , A l a . Code 1975. 
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On December 21, 2010, t h e t r i a l c o u r t e n t e r e d an o r d e r 

d e n y i n g E v e r e s t ' s m o t i o n t o t e r m i n a t e m e d i c a l b e n e f i t s . I t 

d i d n o t r u l e on G r a y ' s r e q u e s t f o r a p a n e l o f f o u r p h y s i c i a n s . 

E v e r e s t r e f e r r e d G r a y t o a n o t h e r pain-management p h y s i c i a n . 

On F e b r u a r y 11, 2011, G r a y f i l e d a m o t i o n t o c o m p e l 

E v e r e s t t o p r o v i d e him w i t h a p a n e l o f f o u r p h y s i c i a n s f r o m 

w h i c h he c o u l d c h o o s e a p h y s i c i a n t o r e p l a c e t h e p a i n -

management p h y s i c i a n E v e r e s t had a u t h o r i z e d a f t e r G r a y was 

r e l e a s e d f r o m Dr. K e n d r i c k ' s c a r e . He s t a t e d t h a t E v e r e s t had 

t a k e n t h e p o s i t i o n t h a t i t d i d n o t have t o p r o v i d e a p a n e l o f 

f o u r p h y s i c i a n s b e c a u s e i t p r e v i o u s l y had p r o v i d e d a p a n e l o f 

f o u r s u r g e o n s t o G r a y . G r a y a r g u e d t h a t , p u r s u a n t t o § 25-5-

7 7 ( a ) , an i n j u r e d w o r k e r i s e n t i t l e d t o a p a n e l o f f o u r 

p h y s i c i a n s and a p a n e l o f f o u r s u r g e o n s . 

E v e r e s t f i l e d a r e s p o n s e t o G r a y ' s m o t i o n t o c o m p e l i t t o 

p r o v i d e a p a n e l o f f o u r p h y s i c i a n s i n w h i c h i t a r g u e d t h a t i t 

had p r e v i o u s l y p r o v i d e d G r a y w i t h a p a n e l o f f o u r p h y s i c i a n s 

a t G r a y ' s r e q u e s t a f t e r G r a y had become d i s s a t i s f i e d w i t h t h e 

d o c t o r who had p e r f o r m e d s u r g e r y on him. E v e r e s t a r g u e d t h a t 

G r a y had c h o s e n a "new p h y s i c i a n / s u r g e o n " f r o m t h a t p a n e l . 

A d d r e s s i n g G r a y ' s c o n t e n t i o n t h a t § 2 5 - 5 - 7 7 ( a ) p r o v i d e s f o r a 
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p a n e l o f f o u r p h y s i c i a n s and, s e p a r a t e l y , f o r a p a n e l o f f o u r 

s u r g e o n s , E v e r e s t a r g u e d t h a t " a l l s u r g e o n s a r e p h y s i c i a n s " 

and, as a r e s u l t , t h a t " i f an i n j u r e d w o r k e r ' s f i r s t r e q u e s t 

i s f o r a p a n e l o f f o u r s u r g e o n s , t h e n he o r she h a [ s ] 

e f f e c t i v e l y u s e d b o t h o f h i s p o t e n t i a l p a n e l r e q u e s t s a t one 

t i m e . " 

The t r i a l c o u r t h e l d a h e a r i n g , a f t e r w h i c h , on M a r c h 22, 

2011, i t e n t e r e d an o r d e r c o m p e l l i n g E v e r e s t t o p r o v i d e G r a y 

w i t h a p a n e l o f f o u r p h y s i c i a n s f r o m w h i c h G r a y was t o s e l e c t 

a p h y s i c i a n t o r e p l a c e t h e p h y s i c i a n a u t h o r i z e d by E v e r e s t 

a f t e r Dr. K e n d r i c k had r e l e a s e d G r a y f r o m h i s c a r e . E v e r e s t 

f i l e d an a p p e a l t o t h i s c o u r t . T h i s c o u r t , i n an o r d e r i s s u e d 

on May 31, 2011, d e t e r m i n e d t h a t E v e r e s t ' s a p p e a l was due t o 

be t r e a t e d as a p e t i t i o n f o r a w r i t o f mandamus. 

Our supreme c o u r t has s e t f o r t h t h e f o l l o w i n g s t a n d a r d by 

w h i c h t h i s c o u r t c o n s i d e r s a p e t i t i o n f o r a w r i t o f mandamus: 

"Mandamus i s a d r a s t i c and e x t r a o r d i n a r y w r i t , 
t o be i s s u e d o n l y where t h e r e i s (1) a c l e a r l e g a l 
r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r s o u g h t ; (2) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d by a r e f u s a l t o do s o ; (3) t h e l a c k o f 
a n o t h e r a d e q u a t e remedy; and (4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n o f t h e c o u r t . " 
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Ex p a r t e I n t e g o n C o r p . , 672 So. 2d 4 97 , 4 99 ( A l a . 1 9 9 5 ) . "The 

p e t i t i o n e r b e a r s t h e b u r d e n o f p r o v i n g e a c h o f t h e s e e l e m e n t s 

b e f o r e t h e w r i t w i l l i s s u e . " Ex p a r t e G l o v e r , 801 So. 2d 1, 

6 ( A l a . 2 0 0 1 ) . M o r e o v e r , " i n mandamus p r o c e e d i n g s , we i n d u l g e 

a l l r e a s o n a b l e p r e s u m p t i o n s f a v o r i n g t h e c o r r e c t n e s s o f t h e 

j udgment a p p e a l e d f r o m , and t h e p e t i t i o n e r must overcome t h i s 

p r e s u m p t i o n by s a t i s f a c t o r i l y c o u n t e r v a i l i n g e v i d e n c e . " Ex  

p a r t e B o y k i n , 568 So. 2d 1243, 1244 ( A l a . C i v . App. 1 9 9 0 ) . 

" [ T ] h e w r i t i s n o t t o be g r a n t e d u n l e s s t h e r e i s a c l e a r 

s h o w i n g o f e r r o r i n t h e t r i a l c o u r t . " Ex p a r t e S h e p h e r d , 560 

So. 2d 1089, 1090 ( A l a . C i v . App. 1 9 9 0 ) . 

S e c t i o n 2 5 - 5 - 7 7 ( a ) p r o v i d e s i n r e l e v a n t p a r t : 

" I f t h e e mployee i s d i s s a t i s f i e d w i t h t h e i n i t i a l 
t r e a t i n g p h y s i c i a n s e l e c t e d by t h e e m p l o y e r and i f 
f u r t h e r t r e a t m e n t i s r e q u i r e d , t h e employee may so 
a d v i s e t h e e m p l o y e r , and t h e employee s h a l l be 
e n t i t l e d t o s e l e c t a s e c o n d p h y s i c i a n f r o m a p a n e l 
o r l i s t o f f o u r p h y s i c i a n s s e l e c t e d by t h e e m p l o y e r . 
I f s u r g e r y i s r e q u i r e d and i f t h e employee i s 
d i s s a t i s f i e d w i t h t h e d e s i g n a t e d s u r g e o n , he o r she 
may so a d v i s e t h e e m p l o y e r , and t h e employee s h a l l 
be e n t i t l e d t o s e l e c t a s e c o n d s u r g e o n f r o m a p a n e l 
o r l i s t o f f o u r s u r g e o n s s e l e c t e d by t h e e m p l o y e r . " 

T h i s c o u r t r e c e n t l y d i s c u s s e d t h e p r o p e r a p p l i c a t i o n o f § 25-

5-77(a) w i t h r e g a r d t o t h e p r o v i s i o n o f p h y s i c i a n and s u r g e o n 

p a n e l s : 
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"By i t s p l a i n l a n g u a g e , t h e [ W o r k e r s ' 
C o m p e n s a t i o n ] A c t d i f f e r e n t i a t e s b e t ween p h y s i c i a n s 
and s u r g e o n s . As t o p h y s i c i a n s , t h e A c t g r a n t s t o 
an employee d i s s a t i s f i e d w i t h t h e i n i t i a l t r e a t i n g 
p h y s i c i a n t h e r i g h t t o r e q u e s t t h a t t h e e m p l o y e r 
p r o v i d e a p a n e l o f f o u r new p h y s i c i a n s f r o m w h i c h 
t h e employee can s e l e c t a r e p l a c e m e n t . As t o 
s u r g e o n s , t h e A c t s t a t e s t h a t an employee s h a l l have 
a r i g h t t o have t h e e m p l o y e r p r o v i d e a p a n e l o f f o u r 
d i f f e r e n t s u r g e o n s i f s u r g e r y i s needed and t h e 
employee i s d i s s a t i s f i e d w i t h t h e s u r g e o n d e s i g n a t e d 
by t h e e m p l o y e r . The two c l a u s e s a t i s s u e a r e n o t 
o v e r l a p p i n g ; t h e y a r e s u p p l e m e n t a l t o one a n o t h e r , 
i n t e n d e d t o c o v e r two d i f f e r e n t s i t u a t i o n s . 
T h e r e f o r e , t h e p l a i n l a n g u a g e o f § 2 5 - 5 - 7 7 ( a ) 
s u g g e s t s t h a t t h e f u r n i s h i n g o f t h e p a n e l o f f o u r 
p h y s i c i a n s p u r s u a n t t o t h e f i r s t c l a u s e does n o t 
r e l i e v e t h e e m p l o y e r o f t h e d u t y t o p r o v i d e an 
a d d i t i o n a l p a n e l o f f o u r s u r g e o n s i n t h e 
c i r c u m s t a n c e s o u t l i n e d i n t h e s e c o n d c l a u s e . 

"Our l i t e r a l r e a d i n g o f § 2 5 - 5 - 7 7 ( a ) c o m p o r t s 
w i t h i t s p u r p o s e as w e l l . The h i s t o r y o f t h e 
e n a c t m e n t o f § 2 5 - 5 - 7 7 ( a ) shows t h a t t h e l e g i s l a t u r e 
i n t e n d e d t o g i v e an employee some r a n g e o f c h o i c e i n 
t h e m a t t e r o f t h e p e r s o n p r o v i d i n g h i s o r h e r 
m e d i c a l t r e a t m e n t i n o r d e r t o g i v e t h e employee 
c o n f i d e n c e t h a t h i s o r h e r m e d i c a l needs w i l l be met 
and t o t h e r e b y e n c o u r a g e and e x p e d i t e t h e h e a l i n g 
p r o c e s s . See C i t y o f A u b u r n v. Brown, 638 So. 2d 
1339, 1340-41 ( A l a . C i v . App. 1 993) . The 
l e g i s l a t u r e e v i d e n t l y c o n c l u d e d t h a t when s u r g e r y i s 
r e q u i r e d , an employee d e s e r v e s t h e a d d i t i o n a l 
s e c u r i t y p r o v i d e d by a s e p a r a t e p a n e l o f f o u r . T h a t 
l e g i s l a t i v e i n t e n t a p p e a r s e s p e c i a l l y i n s i g h t f u l i n 
c a s e s l i k e t h i s i n w h i c h t h e d i s s a t i s f a c t i o n o f t h e 
employee w i t h t h e s u r g e o n d e s i g n a t e d by t h e e m p l o y e r 
stems f r o m t h e f a c t t h a t t h e e m p l o y e e has t w i c e 
s u b m i t t e d t o s u r g e r y by t h a t s u r g e o n w i t h o u t l a s t i n g 
r e c o v e r y . I n s u c h c a s e s , t h e i n t e n t o f t h e 
l e g i s l a t u r e t o a s s u a g e t h e e m p l o y e e ' s 
d i s s a t i s f a c t i o n w i t h t h e e m p l o y e r ' s d e s i g n a t e d 
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s u r g e o n and t o a s s u r e and e x p e d i t e t h e h e a l i n g 
p r o c e s s b a s i c a l l y demands t h a t t h e employee r e c e i v e 
a p a n e l o f f o u r new s u r g e o n s f r o m w h i c h t o c h o o s e a 
new s u r g i c a l p r o v i d e r . To h o l d t h a t an employee has 
e x h a u s t e d h i s o r h e r s u r g i c a l o p t i o n s by p r e v i o u s l y 
s e l e c t i n g a d i f f e r e n t i n i t i a l t r e a t i n g p h y s i c i a n 
w o u l d d e f e a t t h a t b e n e f i c e n t p u r p o s e o f t h e A c t . 
See A l a . A c t s 1 992, A c t No. 92-537, § 1 ('The 
Alabama W o r k e r s ' C o m p e n s a t i o n A c t i s r e m e d i a l i n 
n a t u r e and s h o u l d be l i b e r a l l y c o n s t r u e d t o 
e f f e c t u a t e t h e i n t e n d e d b e n e f i c i a l p u r p o s e s . ' ) . " 

Ex p a r t e K i s h , 45 So. 3d 772, 775-76 ( A l a . C i v . App. 2 0 1 0 ) . 

E v e r e s t c o n t e n d s t h a t i t had p r e v i o u s l y p r o v i d e d G r a y 

w i t h a p a n e l o f f o u r p h y s i c i a n s and, as a r e s u l t , t h a t G r a y i s 

n o t e n t i t l e d t o a s e c o n d p a n e l o f f o u r p h y s i c i a n s . I t a r g u e s 

t h a t " [ a ] s e c o n d p a n e l i s o n l y mandated i f s u r g e r y i s r e q u i r e d 

and t h e employee i s n o t s a t i s f i e d w i t h t h e p r o v i d e d a u t h o r i z e d 

s u r g e o n . " E v e r e s t s t a t e s t h a t G r a y ' s i n i t i a l a u t h o r i z e d 

s u r g e o n was Dr. R o b e r t C r a d d o c k , who p e r f o r m e d s u r g e r y on G r a y 

i n 1 999. I t s t a t e s t h a t G r a y became d i s s a t i s f i e d w i t h Dr. 

C r a d d o c k ' s c a r e , r e q u e s t e d a p a n e l o f f o u r p h y s i c i a n s , and 

c h o s e Dr. Thomas S t a n e r , a n e u r o s u r g e o n , f r o m t h a t p a n e l . 

E v e r e s t s t a t e s t h a t Dr. S t a n e r d i d n o t p e r f o r m s u r g e r y on G r a y 

b u t , i n s t e a d , d i r e c t e d t h e c o u r s e o f G r a y ' s t r e a t m e n t o v e r 

a l m o s t 10 y e a r s and " a c t e d s o l e l y t o c o o r d i n a t e [ G r a y ] ' s p a i n -

management t r e a t m e n t . " Thus, E v e r e s t c o n c l u d e s , G r a y "has 
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been g r a n t e d h i s one p a n e l o f p h y s i c i a n s and i s n o t e n t i t l e d 

t o a new p a n e l . " 

The e v i d e n c e o f r e c o r d i n t h i s c a s e i s s p a r s e . 2 F o r 

e x a m p l e , E v e r e s t a t t a c h e d a few m e d i c a l r e c o r d s t o i t s 

p e t i t i o n t o t e r m i n a t e m e d i c a l b e n e f i t s , and a copy o f an e¬

m a i l e x c h a n g e between t h e a t t o r n e y s f o r E v e r e s t and G r a y i s 

a t t a c h e d t o G r a y ' s m o t i o n t o compel t h e p r o v i s i o n o f a p a n e l 

o f f o u r p h y s i c i a n s and E v e r e s t ' s r e s p o n s e t h e r e t o . No 

e v i d e n c e c o n t a i n e d i n t h e m a t e r i a l s b e f o r e t h i s c o u r t d i r e c t l y 

a d d r e s s e s t h e one o v e r r i d i n g q u e s t i o n t h a t must be a n s w e r e d 

f o r t h e r e q u e s t e d w r i t t o i s s u e : w h e t h e r G r a y s o u g h t t h e p a n e l 

o f d o c t o r s t o r e p l a c e Dr. C r a d d o c k b e c a u s e a d d i t i o n a l s u r g e r y 

was n e c e s s a r y and G r a y was n o t s a t i s f i e d w i t h Dr. C r a d d o c k ' s 

p e r f o r m i n g t h a t s u r g e r y o r w h e t h e r , i n r e q u e s t i n g a new p a n e l , 

G r a y was s e e k i n g a new p h y s i c i a n f o r t h e p e r f o r m a n c e o f o t h e r 

m e d i c a l t r e a t m e n t . See § 2 5 - 5 - 7 7 ( a ) ; K i s h , 45 So. 3d a t 775¬

76. I n d e e d , t h e m a t e r i a l s b e f o r e t h i s c o u r t c o n t a i n v e r y 

2 B e c a u s e t h i s p r o c e e d i n g began as an a p p e a l , t h e c i r c u i t 
c l e r k p r e p a r e d and t r a n s m i t t e d t o t h i s c o u r t a r e c o r d o f t h e 
p r o c e e d i n g s i n t h e t r i a l c o u r t . N o r m a l l y , i n a mandamus 
p r o c e e d i n g , t h e t r i a l c o u r t c l e r k w o u l d n o t p r e p a r e a r e c o r d , 
and t h i s c o u r t w o u l d r e l y on t h e documents a t t a c h e d t o t h e 
p e t i t i o n e r ' s p e t i t i o n . See R u l e 21, A l a . R. App. P. We n o t e 
t h a t E v e r e s t d e s i g n a t e d o n l y c e r t a i n p o r t i o n s o f t h e t r i a l 
c o u r t ' s r e c o r d f o r i n c l u s i o n i n t h e a p p e l l a t e r e c o r d . 
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l i t t l e e v i d e n c e r e l a t i n g g e n e r a l l y t o t h e p r o v i s i o n o f t h e 

f i r s t p a n e l t o G r a y . 3 

As p r e v i o u s l y n o t e d , i t was E v e r e s t ' s b u r d e n t o 

d e m o n s t r a t e , among o t h e r t h i n g s , t h a t i t had "a c l e a r l e g a l 

r i g h t " t o t h e d e n i a l o f G r a y ' s m o t i o n t o compel i t t o p r o v i d e 

a p a n e l o f f o u r p h y s i c i a n s . Ex p a r t e G l o v e r , 801 So. 2d a t 6; 

Ex p a r t e I n t e g o n C o r p . , 672 So. 2d a t 499. A l t h o u g h E v e r e s t 

has p r o v i d e d t h i s c o u r t w i t h a rgument, we c a n n o t d i s c e r n f r o m 

t h e m a t e r i a l s b e f o r e t h i s c o u r t any e v i d e n c e t h a t w o u l d 

overcome t h e p r e s u m p t i o n i n f a v o r o f t h e t r i a l c o u r t ' s 

d e c i s i o n t o r e q u i r e E v e r e s t t o p r o v i d e G r a y w i t h t h e p a n e l o f 

p h y s i c i a n s he r e q u e s t e d . See Ex p a r t e B o y k i n , 568 So. 2d a t 

1244. See a l s o Ex p a r t e S h e p h e r d , 560 So. 2d 1 08 9, 10 90 ( A l a . 

3The p a r t i e s ' b r i e f s c o n t a i n numerous f a c t u a l a s s e r t i o n s 
r e l a t i n g t o t h e p r o v i s i o n o f t h e p a n e l t o G r a y f r o m w h i c h he 
s e l e c t e d Dr. S t a n e r . However, t h o s e s t a t e m e n t s a r e l a r g e l y 
u n s u p p o r t e d by any e v i d e n c e o r c i t a t i o n t o e v i d e n t i a r y 
m a t e r i a l ; t h e s t a t e m e n t s t h e m s e l v e s do n o t c o n s t i t u t e 
e v i d e n c e . See Ex p a r t e R u s s e l l , 911 So. 2d 719, 725 ( A l a . 
C i v . App. 2005) ("The unsworn s t a t e m e n t s , f a c t u a l a s s e r t i o n s , 
and a r g u m e n t s o f c o u n s e l a r e n o t e v i d e n c e . " ) . C f . Ex p a r t e  
ADT Sec. S e r v s . , I n c . , 933 So. 2d 343, 345 ( A l a . 2006) ("'In 
c o n s i d e r i n g a mandamus p e t i t i o n , we must l o o k a t o n l y t h o s e 
f a c t s b e f o r e t h e t r i a l c o u r t . ' Ex p a r t e A m e r i c a n R e s . I n s .  
Co., 663 So. 2d 932, 936 ( A l a . 1995) ( e m p h a s i s a d d e d ) . Of 
c o u r s e , f a c t s must be b a s e d upon ' e v i d e n t i a r y m a t e r i a l , ' w h i c h 
does n o t i n c l u d e s t a t e m e n t s o f c o u n s e l i n m o t i o n s , b r i e f s , and 
a r g u m e n t s . " ) . 
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C i v . App. 1990) ( d e n y i n g p e t i t i o n f o r w r i t o f mandamus 

b e c a u s e , a l t h o u g h t h e f a t h e r c o n t e n d e d t h a t t h e t r i a l c o u r t 

l a c k e d j u r i s d i c t i o n u n d e r P a r e n t a l K i d n a p p i n g P r e v e n t i o n A c t 

o f 1980, 28 U.S.C. § 1738A (West Supp. 1 9 8 6 ) , t h e e v i d e n c e 

b e f o r e t h e a p p e l l a t e c o u r t on p e t i t i o n f o r w r i t o f mandamus 

d i d n o t p r o v i d e a b a s i s on w h i c h t o d e t e r m i n e t h a t t h e t r i a l 

c o u r t had e r r e d i n i t s c o n t r a r y c o n c l u s i o n ) . B e c a u s e i t has 

f a i l e d t o c i t e any r e l e v a n t e v i d e n c e b e a r i n g on t h e i s s u e 

r a i s e d by i t s p e t i t i o n , E v e r e s t has f a i l e d t o d e m o n s t r a t e a 

c l e a r l e g a l r i g h t t o a w r i t o f mandamus, and t h i s c o u r t i s 

w i t h o u t a b a s i s on w h i c h t o g r a n t t h e p e t i t i o n . 

B a s e d on t h e f o r e g o i n g , E v e r e s t ' s mandamus p e t i t i o n i s 

due t o be, and i s h e r e b y , d e n i e d . 

PETITION DENIED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 
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