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THOMAS, Judge. 

P e d i a t r i c s by the Bay ("PBB") appeals from a judgment of 

the B a l d w i n C i r c u i t C ourt ("the t r i a l c o u r t " ) i n f a v o r of EMD 

S o l u t i o n s , I n c . ("EMD"). We d i s m i s s the app e a l i n p a r t and 

a f f i r m the judgment i n p a r t . 
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On A p r i l 13, 2009, EMD f i l e d a c o m p l a i n t i n the Ba l d w i n 

D i s t r i c t C ourt ("the d i s t r i c t c o u r t " ) s e e k i n g t o c o l l e c t 

$7,269.64 from PBB on a past-due account f o r s e r v i c e s i t had 

rendered. PBB answered and c o u n t e r c l a i m e d , a l l e g i n g b r e a c h of 

c o n t r a c t and f r a u d . EMD f i l e d a motion t o d i s m i s s PBB's 

c o u n t e r c l a i m s , a l l e g i n g t h a t the d i s t r i c t c o u r t l a c k e d 

j u r i s d i c t i o n over those c l a i m s . A d d i t i o n a l l y , on May 20, 

2009, EMD f i l e d an answer t o PBB's c o u n t e r c l a i m s d e n y ing 

l i a b i l i t y and a s s e r t i n g a f f i r m a t i v e d e f e n s e s . PBB f i l e d a 

motion t o t r a n s f e r the case t o the t r i a l c o u r t . On August 17, 

2009, the d i s t r i c t c o u r t g r a n t e d the motion and t r a n s f e r r e d 

the case t o the t r i a l c o u r t . 

F o l l o w i n g a one-day bench t r i a l , the t r i a l c o u r t e n t e r e d 

a judgment on F e b r u a r y 10, 2011, i n f a v o r of EMD on EMD's 

c o l l e c t i o n c l a i m and on PBB's c o u n t e r c l a i m s a l l e g i n g b r e a c h of 

c o n t r a c t and f r a u d . S p e c i f i c a l l y , the t r i a l c o u r t e n t e r e d a 

judgment i n f a v o r of EMD f o r $8,432.78, i n c l u d i n g i n t e r e s t , 

and s e t a h e a r i n g on the i s s u e of a t t o r n e y f e e s f o r March 9, 

2011. 

F o l l o w i n g the judgment i n f a v o r of EMD on EMD's 

c o l l e c t i o n c l a i m and PBB's c o u n t e r c l a i m s , the t r i a l c o u r t 
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conducted a h e a r i n g r e g a r d i n g a t t o r n e y f e e s on March 9, 2011. 

Only one w i t n e s s t e s t i f i e d a t t h a t h e a r i n g . B r i a n B r i t t of 

Kopesky, B r i t t & N o r t o n , L.L.C., t e s t i f i e d on b e h a l f of EMD, 

s t a t i n g t h a t the $13,703.76 i n a t t o r n e y f e e s r e q u e s t e d by EMD 

was r e a s o n a b l e . PBB conceded t h a t B r i t t was a q u a l i f i e d 

e x p e r t on the i s s u e of r e a s o n a b l e a t t o r n e y f e e s i n B a l d w i n 

County. B r i t t t e s t i f i e d t h a t the 62.5 hours b i l l e d a t the 

r a t e of $175 per hour i n t h i s case was r e a s o n a b l e based upon 

the f a c t t h a t t h i s case r e q u i r e d d i s c o v e r y , m e d i a t i o n , a f u l l 

t r i a l on the m e r i t s of the c o l l e c t i o n c l a i m , and the defense 

of the c o u n t e r c l a i m s . He a l s o s t a t e d t h a t the defense of the 

c o u n t e r c l a i m s was n e c e s s a r y f o r EMD t o c o l l e c t on the past-due 

account because the i s s u e s i n v o l v e d i n the c o l l e c t i o n c l a i m 

and the c o u n t e r c l a i m s were i n t e r t w i n e d . F o l l o w i n g the March 

9, 2011, h e a r i n g , the t r i a l c o u r t awarded EMD a t t o r n e y f e e s i n 

the amount of $13,703.76. On A p r i l 19, 2011, PBB a p pealed t o 

t h i s c o u r t . 

I n i t s a p p e l l a t e b r i e f , PBB argues t h a t the t r i a l c o u r t 

e r r e d i n f i n d i n g i n f a v o r of EMD on PBB's b r e a c h - o f - c o n t r a c t 

c o u n t e r c l a i m and t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n 

i n awarding a t t o r n e y f e e s . We cannot address PBB's f i r s t 
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i s s u e r e g a r d i n g the t r i a l c o u r t ' s F e b r u a r y 10, 2011, judgment 

i n f a v o r of EMD on PBB's c o u n t e r c l a i m . The F e b r u a r y 10, 2011, 

judgment determined a l l the c l a i m s b e f o r e the t r i a l c o u r t , 

l e a v i n g n o t h i n g f o r f u r t h e r a d j u d i c a t i o n except the i s s u e of 

the amount of r e a s o n a b l e a t t o r n e y f e e s . See L i b e r t y Mut. I n s .  

Co. v. Greenway E n t e r s . , I n c . , 23 So. 3d 52, 55 ( A l a . C i v . 

App. 2009). " [ A ] d e c i s i o n on the m e r i t s d i s p o s i n g of a l l 

c l a i m s i s a f i n a l d e c i s i o n from which an a p p e a l must be t i m e l y 

t a k e n , whether a r e q u e s t f o r a t t o r n e y f e e s remains f o r 

a d j u d i c a t i o n . " S t a t e Bd. of Educ. v. Waldrop, 840 So. 2d 893, 

899 ( A l a . 2002) ( c i t i n g B u d i n i c h v. Becton D i c k i n s o n & Co., 

486 U.S. 196, 199-200 (1988)). T h e r e f o r e , the f a i l u r e of the 

t r i a l c o u r t t o a s c e r t a i n the amount of a t t o r n e y f e e s i t s h o u l d 

award d i d not a f f e c t the f i n a l i t y of the F e b r u a r y 10, 2011, 

judgment. See Gonzalez, LLC v. D i V i n c e n t i , 844 So. 2d 1196, 

1201 ( A l a . 2002) ( h o l d i n g a summary judgment t o be f i n a l , 

a l t h o u g h a motion t o a s s e s s a t t o r n e y f e e s remained pending, 

because award of a t t o r n e y f e e s i s c o l l a t e r a l t o judgment). 

Pursuant t o R u l e 4 ( a ) ( 1 ) , A l a . R. App. P., PBB had 42 

days from the date of the e n t r y of the F e b r u a r y 10, 2011, 

judgment t o f i l e i t s n o t i c e of a p p e a l . PBB d i d not f i l e any 
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postjudgment motions, which would have t o l l e d the time f o r 

f i l i n g an a p p e a l . See Rule 4 ( a ) ( 3 ) , A l a . R. App. P. 

A c c o r d i n g l y , PBB's A p r i l 19, 2011, n o t i c e of a p p e a l r e g a r d i n g 

i t s c o u n t e r c l a i m , which was f i l e d more than 42 days a f t e r the 

e n t r y of the F e b r u a r y 10, 2011, judgment, was u n t i m e l y . 

T h e r e f o r e , we d i s m i s s PBB's appea l i n s o f a r as i t i s based on 

the t r i a l c o u r t ' s judgment i n f a v o r of EMD on PBB's 

c o u n t e r c l a i m . 

PBB a l s o argues t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n by awarding EMD a t t o r n e y f e e s . PBB d i d t i m e l y f i l e 

a n o t i c e of a p p e a l from the t r i a l c o u r t ' s March 9, 2011, 

judgment awarding EMD a t t o r n e y f e e s , and, t h u s , we w i l l 

c o n s i d e r t h a t i s s u e on a p p e a l . S p e c i f i c a l l y , PBB contends 

t h a t the t r i a l c o u r t e r r e d i n awarding $13,703.76 i n a t t o r n e y 

f e e s because, PBB says, the s e r v i c e agreement between EMD and 

PBB l i m i t e d the award of a t t o r n e y f e e s t o those r e l a t e d t o the 

c o s t of c o l l e c t i o n ; the award of a t t o r n e y f e e s t o EMD, says 

PBB, i m p r o p e r l y p e r m i t s EMD t o recoup a t t o r n e y f e e s p a i d b o t h 

t o c o l l e c t on the past-due account and t o defend PBB's 

c o u n t e r c l a i m s . 

"The d e t e r m i n a t i o n of whether an a t t o r n e y fee i s 
r e a s o n a b l e i s w i t h i n the sound d i s c r e t i o n of the 
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t r i a l c o u r t and i t s d e t e r m i n a t i o n on such an i s s u e 
w i l l not be d i s t u r b e d on a p p e a l u n l e s s i n awarding 
the fee the t r i a l c o u r t exceeded t h a t d i s c r e t i o n . 
S t a t e Bd. of Educ. v. Waldrop, 840 So. 2d 893, 896 
( A l a . 2002); C i t y of Birmingham v. Horn, 810 So. 2d 
667, 681-82 ( A l a . 2001); Ex p a r t e Edwards, 601 So. 
2d 82, 85 ( A l a . 1992), c i t i n g V a r n e r v. Century F i n .  
Co., 738 F.2d 1143 (11th C i r . 1984). 

" T h i s Court has s e t f o r t h 12 c r i t e r i a a c o u r t 
might c o n s i d e r when d e t e r m i n i n g the r e a s o n a b l e n e s s 
of an a t t o r n e y f e e : 

" ' ( 1 ) [ T ] h e n a t u r e and v a l u e of the s u b j e c t 
m a t t e r of the employment; (2) the l e a r n i n g , 
s k i l l , and l a b o r r e q u i s i t e t o i t s p r o p e r 
d i s c h a r g e ; (3) the time consumed; (4) the 
p r o f e s s i o n a l e x p e r i e n c e and r e p u t a t i o n of 
the a t t o r n e y ; (5) the weight of h i s 
r e s p o n s i b i l i t i e s ; (6) the measure of 
success a c h i e v e d ; (7) the r e a s o n a b l e 
expenses i n c u r r e d ; (8) whether a fee i s 
f i x e d or c o n t i n g e n t ; (9) the n a t u r e and 
l e n g t h of a p r o f e s s i o n a l r e l a t i o n s h i p ; (10) 
the fee c u s t o m a r i l y charged i n the l o c a l i t y 
f o r s i m i l a r l e g a l s e r v i c e s ; (11) the 
l i k e l i h o o d t h a t a p a r t i c u l a r employment may 
p r e c l u d e o t h e r employment; and (12) the 
time l i m i t a t i o n s imposed by the c l i e n t or 
by the c i r c u m s t a n c e s . ' 

"Van Schaack v. AmSouth Bank, N.A., 530 So. 2d 
740, 749 ( A l a . 1988). These c r i t e r i a are f o r 
purposes of e v a l u a t i n g whether an a t t o r n e y fee 
i s r e a s o n a b l e ; they are not an e x h a u s t i v e l i s t 
o f s p e c i f i c c r i t e r i a t h a t must a l l be met. B e a l  
Bank v. S c h i l l e c i , 896 So. 2d 395, 403 ( A l a . 
2004), c i t i n g G r a d d i c k v. F i r s t Farmers &  
Merchants N a t ' l Bank of Troy, 453 So. 2d 1305, 
1311 ( A l a . 1984). 
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"We d e f e r t o the t r i a l c o u r t i n an 
a t t o r n e y - f e e case because we r e c o g n i z e t h a t the 
t r i a l c o u r t , which has p r e s i d e d over the e n t i r e 
l i t i g a t i o n , has a s u p e r i o r u n d e r s t a n d i n g of the 
f a c t u a l q u e s t i o n s t h a t must be r e s o l v e d i n an 
a t t o r n e y - f e e d e t e r m i n a t i o n . Horn, 810 So. 2d a t 
681-82, c i t i n g Hensley v. E c k e r h a r t , 461 U.S. 
424, 437, 103 S.Ct. 1933, 76 L.Ed.2d 40 

(1983)." 

Pharmacia Corp. v. McGowan, 915 So. 2d 549, 552-53 ( A l a . 

2004). 

In a s s e r t i n g i t s argument, PBB r e l i e s upon par a g r a p h 1.15 

of the s e r v i c e agreement, which s t a t e s : 
"1.15 D e f a u l t . [PBB] agrees t o pay a l l c o s t of 
c o l l e c t i o n i n c u r r e d by [EMD] w i t h r e s p e c t t o any 
attempt by [EMD] t o c o l l e c t an amount due hereunder 
i n c l u d i n g , but not l i m i t e d t o , a l l Court c o s t s , 
w i t n e s s f e e s , d e p o s i t i o n c o s t s , and a r e a s o n a b l e 
a t t o r n e y s f e e . " 

A l t h o u g h p a r a g r a p h 1.15 i s c l e a r t h a t the a t t o r n e y f e e s t h a t 

can be r e c o v e r e d by EMD are l i m i t e d t o those i n c u r r e d i n a 

c o l l e c t i o n attempt, the p a r a g r a p h i s a l s o c l e a r t h a t PBB must 

pay " a l l c o s t of c o l l e c t i o n . " In t h i s case, EMD argued t h a t 

the defense of the c o u n t e r c l a i m s was n e c e s s a r y t o p r e v a i l on 

i t s c o l l e c t i o n c l a i m . Moreover, EMD p r e s e n t e d e x p e r t 

t e s t i m o n y on the a t t o r n e y - f e e i s s u e . S p e c i f i c a l l y , B r i t t 

t e s t i f i e d t h a t he i s f a m i l i a r w i t h r e a s o n a b l e a t t o r n e y f e e s 

charged i n the B a l d w i n County area and t h a t a t t o r n e y f e e s i n 
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the amount of $13,703.76 i n t h i s case were r e a s o n a b l e . B r i t t 

s t a t e d t h a t EMD had spent 62.5 hours over s e v e r a l y e a r s 

l i t i g a t i n g t h i s case, which r e q u i r e d a s u b s t a n t i a l amount of 

d i s c o v e r y , m e d i a t i o n , a f u l l t r i a l on the m e r i t s of the 

c o l l e c t i o n c l a i m , and the defense of the c o u n t e r c l a i m s . In 

r e g a r d t o the n e c e s s i t y of d e f e n d i n g the c o u n t e r c l a i m s i n 

o r d e r t o p r e v a i l on the c o l l e c t i o n c l a i m , B r i t t s t a t e d : 

" I f a m i l i a r i z e d m y s e l f enough w i t h the f a c t s of the 
case t o r e c o g n i z e t h a t b o t h the o r i g i n a l c l a i m 
a g a i n s t [PBB] as w e l l as the defense of the 
c o u n t e r c l a i m r e v o l v e d around r i g h t s and o b l i g a t i o n s 
under the c o n t r a c t between the p a r t i e s . Defense of 
t h a t c o u n t e r c l a i m was p a r t and p a r c e l t o [EMD's 
a t t o r n e y ] ' s p r o s e c u t i o n of the o r i g i n a l c o l l e c t i o n 
m a t t e r . He c o u l d not have c o l l e c t e d the f e e s and 
c o u l d not have a d e q u a t e l y r e p r e s e n t e d h i s c l i e n t i n 
t h a t c o l l e c t i o n e f f o r t w i t h o u t e f f e c t i v e l y d e f e n d i n g 
the c o u n t e r c l a i m , which he d i d q u i t e w e l l . " 

A d d i t i o n a l l y , PBB conceded t h a t a t t o r n e y f e e s i n the amount of 

$13,703.76 were r e a s o n a b l e f o r the c o l l e c t i o n e f f o r t and the 

defense of the c o u n t e r c l a i m s . Because of the s u b s t a n t i a l 

d i s c r e t i o n a f f o r d e d the t r i a l c o u r t r e g a r d i n g an a t t o r n e y - f e e 

award and because of the e x p e r t t e s t i m o n y p r e s e n t e d i n t h i s 

case, we cannot conclude the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n i t s award of a t t o r n e y f e e s . A c c o r d i n g l y , we 

a f f i r m the a t t o r n e y - f e e award. 
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C o n c l u s i o n 

We d i s m i s s the ap p e a l i n s o f a r as i t p e r t a i n s t o the t r i a l 

c o u r t ' s judgment i n f a v o r of EMD on PBB's c o u n t e r c l a i m . We 

a f f i r m the t r i a l c o u r t ' s judgment awarding EMD a t t o r n e y f e e s . 

AFFIRMED IN PART; APPEAL DISMISSED IN PART. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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