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BRYAN, J u d g e . 

C l a r k D a n i e l Montgomery ("the husband") f i l e d a p e t i t i o n 

f o r a w r i t o f mandamus s e e k i n g r e l i e f f r o m a Q u a l i f i e d 
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D o m e s t i c R e l a t i o n s O r d e r ("QDRO") e n t e r e d by t h e R u s s e l l 

C i r c u i t C o u r t . We g r a n t t h e p e t i t i o n i n p a r t and deny i t i n 

p a r t . 

P r o c e d u r a l H i s t o r y o f P r i o r A p p e a l 

T h i s i s t h e s e c o n d t i m e t h a t t h e h u s b a n d and C y n t h i a C. 

Montgomery ("the w i f e " ) have a p p e a r e d b e f o r e t h i s c o u r t . We 

s e t f o r t h t h e p e r t i n e n t p r o c e d u r a l h i s t o r y o f t h i s c a s e i n 

Montgomery v. Montgomery, 37 So. 3d 168 ( A l a . C i v . App. 200 9 ) , 

as f o l l o w s : 

"The p a r t i e s were m a r r i e d on J u l y 17, 1975, and 
t h e y were d i v o r c e d by t h e t r i a l c o u r t on May 11, 
1999. [ T h e d i v o r c e a c t i o n was a s s i g n e d c a s e no. DR-
9 9 - 1 3 8 . ] The p a r t i e s e x e c u t e d a w r i t t e n agreement 
r e g a r d i n g t h e d i v i s i o n o f t h e i r m a r i t a l p r o p e r t y on 
A p r i l 5, 1999, and t h e d i v o r c e j u d g m e n t i n c o r p o r a t e d 
t h e p a r t i e s ' w r i t t e n a g r e e m e n t . The p a r t i e s ' 
a g reement p r o v i d e d , among o t h e r t h i n g s , t h a t t h e 
w i f e w o u l d r e c e i v e an a ward o f t h e h u s b a n d ' s 
r e t i r e m e n t b e n e f i t s , as f o l l o w s : 

"'9. RETIREMENT: The W i f e i s h e r e b y 
awarded 3 5 % o f t h e Husband's r e t i r e m e n t 
e x c l u d i n g h i s S o c i a l S e c u r i t y . S a i d award 
s h a l l i n c l u d e any i n c r e a s e s t h a t t h e 
h u s b a n d may g e t p r i o r t o and f o l l o w i n g t h e 
t i m e he b e g i n s t o draw h i s r e t i r e m e n t 
b e n e f i t s . 

"'10. 401K FUND: The W i f e i s h e r e b y 
awarded $15,000.00 o f t h e h u s b a n d ' s 401K 
f u n d T h i s d e c r e e meets t h e d e f i n i t i o n 
o f a [QDRO] as s p e c i f i e d i n ERISA S e c t i o n 
206(d) and I n t e r n a l Revenue Code 4 1 4 ( p ) 
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' 

"The r e c o r d c o n t a i n s a QDRO s i g n e d and e n t e r e d 
by t h e t r i a l c o u r t on May 13, 1999, r e g a r d i n g t h e 
r e t i r e m e n t b e n e f i t s s e t f o r t h i n p a r a g r a p h 10 o f t h e 
p a r t i e s ' a g r e e m e n t . N e i t h e r t h e p a r t i e s ' w r i t t e n 
a g reement n o r t h e d i v o r c e j u d g m e n t p r o v i d e d f o r a 
QDRO t o be e n t e r e d t o i m p l e m e n t t h e p r o v i s i o n s e t 
f o r t h i n p a r a g r a p h 9 o f t h e p a r t i e s ' a g r e e m e n t . 

"On May 11, 2005, a t t h e r e q u e s t o f t h e w i f e , 
[ i n c a s e no. DR-99-138,] t h e t r i a l c o u r t e n t e r e d a 
QDRO r e g a r d i n g t h e payment o f t h e r e t i r e m e n t 
b e n e f i t s s e t f o r t h i n p a r a g r a p h 9 o f t h e p a r t i e s ' 
a greement ('QDRO # 2 ' ) . QDRO # 2 s t a t e d , i n 
p e r t i n e n t p a r t : 

" ' [ T ] h a t [ t h e w i f e ] i s e n t i t l e d t o r e c e i v e 
a b e n e f i t f r o m [ t h e B a s i c R e t i r e m e n t P l a n 
f o r E m p l o y e e s o f Army & A i r F o r c e E x c h a n g e 
S e r v i c e ] o f a b e n e f i t p a y a b l e t o [ t h e w i f e ] 
t h a t i s e q u i v a l e n t i n v a l u e t o 3 5 % o f [ t h e 
h u s b a n d ' s ] a c c r u e d b e n e f i t due t o b e n e f i t 
s e r v i c e b e tween J u l y 17, 1975 and J a n u a r y  
1, 19 9 9, commencing on t h e e a r l i e s t d a t e on 
w h i c h [ t h e husband] c o u l d commence 
r e c e i v i n g b e n e f i t s i f [ t h e husband] 
s e p a r a t e d f r o m s e r v i c e . ' 

" ( E m p h a s i s added.) The h u s b a n d d i d n o t o b j e c t t o t h e 
e n t r y o f QDRO # 2, d e s p i t e t h e f a c t t h a t he 
a p p a r e n t l y n e v e r r e c e i v e d f o r m a l n o t i c e o f t h e 
w i f e ' s r e q u e s t f o r t h e t r i a l c o u r t t o e n t e r QDRO # 
2. ... 

"On December 14, 2007, two and o n e - h a l f y e a r s 
a f t e r t h e t r i a l c o u r t had e n t e r e d QDRO # 2, t h e w i f e 
f i l e d a m o t i o n t o amend QDRO # 2. She s t a t e d t h a t 
QDRO # 2 e r r o n e o u s l y s t a t e d t h a t t h e ' b e n e f i t 
s e r v i c e d a t e s ' were b e t w e e n J u l y 17, 1975, and 
J a n u a r y 1, 1999. The w i f e a r g u e d t h a t , p u r s u a n t t o 
p a r a g r a p h 9 o f t h e p a r t i e s ' agreement as 
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i n c o r p o r a t e d i n t o t h e d i v o r c e j u d g m e n t , she was 
e n t i t l e d t o 35% o f t h e hus b a n d ' s r e t i r e m e n t b e n e f i t s 
f r o m J u l y 17, 1975, u n t i l t h e d a t e o f t h e hus b a n d ' s 
r e t i r e m e n t , i n c l u d i n g any i n c r e a s e s he r e c e i v e d 
' p r i o r t o and f o l l o w i n g t h e t i m e he began t o r e c e i v e 
r e t i r e m e n t b e n e f i t s . ' The w i f e ' s m o t i o n i n c l u d e d a 
c e r t i f i c a t e o f s e r v i c e s t a t i n g t h a t t h e m o t i o n had 
been m a i l e d t o t h e h u s b a n d a t an a d d r e s s i n T e x a s . 
I t was u n d i s p u t e d t h a t t h e w i f e had n o t p a i d any 
f i l i n g f e e s r e l a t e d t o t h e p r o c e e d i n g r e s u l t i n g i n 
QDRO # 2 o r t h e p r o c e e d i n g s e e k i n g t o amend QDRO # 
2. 

"On F e b r u a r y 8, 2008, [ i n c a s e no. DR-99-138,] 
t h e t r i a l c o u r t ' s e t a s i d e ' QDRO # 2 and e n t e r e d an 
amended QDRO ('QDRO # 3 ' ) , w h i c h s t a t e d t h a t t h e 
w i f e 

" ' i s e n t i t l e d t o r e c e i v e a b e n e f i t f r o m 
[ t h e B a s i c R e t i r e m e n t P l a n f o r E m p l o y e e s o f 
Army & A i r F o r c e E x c h a n g e S e r v i c e ] o f a 
b e n e f i t p a y a b l e t o [ t h e husband] t h a t i s 
e q u i v a l e n t i n v a l u e t o 35% o f t h e 
[hu s b a n d ' s ] a c c r u e d b e n e f i t due t o b e n e f i t 
s e r v i c e b e t ween J u l y 17, 1975 and t h e d a t e  
o f t h e [h u s b a n d ' s ] r e t i r e m e n t , commencing 
on t h e e a r l i e s t d a t e on w h i c h t h e [husband] 
c o u l d commence r e c e i v i n g b e n e f i t s i f t h e 
[husband] s e p a r a t e d f r o m s e r v i c e . ' 

" ( E m p h a s i s added.) 

"On F e b r u a r y 26, 2008, t h e h u s b a n d f i l e d a 
m o t i o n t o s e t a s i d e QDRO # 3. ... 

"On May 16, 2008, t h e w i f e i n i t i a t e d a s e p a r a t e 
a c t i o n [ , w h i c h was a s s i g n e d c a s e no. DR-99-138.01,] 
r e q u e s t i n g t h a t t h e t r i a l c o u r t i s s u e a r u l e n i s i 
and h o l d t h e h u s b a n d i n c i v i l and c r i m i n a l c o n t e m p t 
f o r f a i l i n g t o pay t h e w i f e 35% o f t h e r e t i r e m e n t 
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b e n e f i t s t h a t he had been r e c e i v i n g , i n v i o l a t i o n o f 
t h e d i v o r c e judgment e n t e r e d by t h e t r i a l c o u r t i n 
1999. 

"On December 31, 2008, t h e t r i a l c o u r t e n t e r e d 
an o r d e r s t a t i n g t h a t QDRO # 2 ' c o n t a i n e d a 
m i s s t a t e m e n t o f t h e agreement o f t h e p a r t i e s . ' The 
t r i a l c o u r t a l s o r u l e d on t h e w i f e ' s p e t i t i o n f o r a 
r u l e n i s i and h e l d t h a t t h e h u s b a n d was n o t i n 
con t e m p t f o r f a i l u r e t o pay r e t i r e m e n t b e n e f i t s t o 
t h e w i f e . The t r i a l c o u r t o r d e r e d t h a t QDRO # 3 was 
' i n f u l l f o r c e and e f f e c t . ' The h u s b a n d and t h e w i f e 
f i l e d t i m e l y n o t i c e s o f a p p e a l t o t h i s c o u r t . 

"On a p p e a l t h e h u s b a n d a r g u e [ d ] t h a t t h e t r i a l 
c o u r t d i d n o t have j u r i s d i c t i o n t o e n t e r QDRO # 2 o r 
QDRO # 3 b e c a u s e he was n o t p r o p e r l y s e r v e d w i t h 
summonses o r n o t i c e o f t h e w i f e ' s p e t i t i o n s and 
b e c a u s e t h e w i f e d i d n o t pay new f i l i n g f e e s . ... 
The w i f e c r o s s - a p p e a l [ e d ] and a r g u e [ d ] t h a t t h e 
t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t t h e h u s b a n d was 
no t i n c o n t e m p t w i t h o u t c o n d u c t i n g an e v i d e n t i a r y 
h e a r i n g . " 

37 So. 3d a t 169-72 ( f o o t n o t e s o m i t t e d ) . 

R e g a r d i n g t h e h u s b a n d ' s a p p e a l , w h i c h a d d r e s s e d i s s u e s i n 

c a s e no. DR-99-138, we c o n c l u d e d t h a t "a t r i a l c o u r t has t h e 

i n h e r e n t power t o i s s u e a QDRO s u b s e q u e n t t o t h e e n t r y o f a 

d i v o r c e judgment i n an e f f o r t t o i m p l e m e n t o r e n f o r c e t h e 

judgment o r t o r e n d e r t h e d i v o r c e judgment e f f e c t i v e . " I d . a t 

172 ( c i t i n g J a r d i n e v. J a r d i n e , 918 So. 2d 127, 131-32 ( A l a . 

C i v . App. 2 0 0 5 ) ) . However, we f u r t h e r c o n c l u d e d t h a t t h e 
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t r i a l c o u r t d i d n o t have s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r 

QDRO #2 o r QDRO #3 b e c a u s e t h e f i l i n g o f a QDRO, u n d e r t h e 

c i r c u m s t a n c e s p r e s e n t e d , r e q u i r e d t h a t t h e w i f e f i l e a 

s e p a r a t e a c t i o n , p a y an a p p r o p r i a t e f i l i n g f e e , and g i v e 

p r o p e r n o t i c e o f h e r r e q u e s t s f o r a QDRO t o t h e h u s b a n d 

b e c a u s e she was s e e k i n g t o i m p l e m e n t o r e n f o r c e t h e d i v o r c e 

j udgment t h r o u g h a QDRO. I d . a t 172. We h e l d t h a t t h e t r i a l 

c o u r t ' s judgment o f May 11, 2005, w h i c h p u r p o r t e d t o e n t e r 

QDRO #2 was v o i d , and t h a t t h e t r i a l c o u r t ' s judgment o f 

F e b r u a r y 8, 2008, p u r p o r t i n g t o e n t e r QDRO #3 was v o i d , and we 

d i s m i s s e d t h e hus b a n d ' s a p p e a l w i t h i n s t r u c t i o n s t o t h e t r i a l 

c o u r t t o v a c a t e t h e o r d e r s e n t e r e d on May 11, 2005, and 

F e b r u a r y 8, 2008. I d . a t 173. 

R e g a r d i n g t h e w i f e ' s c r o s s - a p p e a l , w h i c h a d d r e s s e d i s s u e s 

i n c a s e no. DR-99-138.01, we r e v e r s e d t h e judgment o f t h e 

t r i a l c o u r t t h a t d e n i e d t h e w i f e ' s p e t i t i o n f o r a r u l e n i s i 

" [ b ] e c a u s e t h e t r i a l c o u r t h e a r d no e v i d e n c e r e g a r d i n g t h e 

a l l e g a t i o n s s e t f o r t h i n t h e w i f e ' s p e t i t i o n f o r a r u l e n i s i 

and b e c a u s e t h e r e i s no e v i d e n c e i n t h e r e c o r d t o s u p p o r t t h e 

t r i a l c o u r t ' s f i n d i n g t h a t t h e h u s b a n d was n o t i n c o n t e m p t 

" I d . a t 174. We remanded t h e c a u s e w i t h i n s t r u c t i o n s t o 
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t h e t r i a l c o u r t t o c o n d u c t an e v i d e n t i a r y h e a r i n g on t h e 

w i f e ' s p e t i t i o n f o r a r u l e n i s i . I d . T h i s c o u r t i s s u e d a 

c e r t i f i c a t e o f judgment on November 18, 2009. 

P r o c e d u r a l H i s t o r y o f P r e s e n t Case 

The h u s b a n d f i l e d t h i s p e t i t i o n f o r a w r i t o f mandamus 

b a s e d on e v e n t s t h a t o c c u r r e d a f t e r h i s p r e v i o u s a p p e a l was 

d i s m i s s e d and t h e c a s e was r e t u r n e d t o t h e t r i a l c o u r t on 

remand. 

The m a t e r i a l s p r o v i d e d by t h e p a r t i e s i n d i c a t e t h a t , on 

remand, t h e w i f e f i l e d m o t i o n s t o compel t h e h u s b a n d t o 

r e s p o n d t o d i s c o v e r y r e q u e s t s i n t h e c o n t e m p t a c t i o n ( c a s e no. 

DR-99-138.01). 

On o r a b o u t O c t o b e r 11, 2010, t h e w i f e , i n c a s e no. DR-

99-138.01, f i l e d a m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO. The 

w i f e a l l e g e d t h a t t h e h u s b a n d was r e t i r e d and d r a w i n g b e n e f i t s 

b u t t h a t she had n o t been r e c e i v i n g t h e p o r t i o n o f t h e 

h u s b a n d ' s r e t i r e m e n t b e n e f i t s t h a t she had been awarded 

p u r s u a n t t o p a r a g r a p h n i n e o f t h e agreement i n c o r p o r a t e d i n t o 

t h e p a r t i e s ' d i v o r c e judgment ( h e r e i n a f t e r r e f e r r e d t o as 

" p a r a g r a p h n i n e o f t h e d i v o r c e j u d g m e n t " ) , w h i c h i s q u o t e d 

above i n t h e e x c e r p t f r o m Montgomery, s u p r a . The w i f e 
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r e q u e s t e d t h a t t h e t r i a l c o u r t e n t e r a QDRO so t h a t h e r 

p o r t i o n o f t h e hu s b a n d ' s r e t i r e m e n t b e n e f i t s w o u l d be p a i d 

d i r e c t l y t o h e r . The w i f e a t t a c h e d a p r o p o s e d QDRO as an 

e x h i b i t t o h e r m o t i o n . 

On O c t o b e r 14, 2010, t h e h u s b a n d f i l e d a m o t i o n t o 

d i s m i s s t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO. The 

hu s b a n d a l l e g e d t h a t t h e t r i a l c o u r t d i d n o t have j u r i s d i c t i o n 

t o a l t e r o r amend t h e QDRO t h a t was p r e v i o u s l y e n t e r e d 

( p r e s u m a b l y QDRO #3) b e c a u s e t h i s c o u r t had c o n c l u d e d t h a t 

t h a t QDRO was v o i d ; t h a t t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n 

o f a QDRO was an a t t e m p t t o amend a p r i o r QDRO; and t h a t t h e 

w i f e must f i l e a p e t i t i o n t o m o d i f y t h e p a r t i e s ' d i v o r c e 

j u d g m e n t , pay t h e a p p r o p r i a t e f i l i n g f e e s , and s e r v e t h e 

hu s b a n d w i t h t h e p e t i t i o n . The h u s b a n d s t a t e d i n h i s m o t i o n 

t o d i s m i s s t h a t t h e m o t i o n was f i l e d " w i t h o u t s u b m i t t i n g t o 

t h e j u r i s d i c t i o n o f [ t h e t r i a l c o u r t ] and w i t h o u t w a i v i n g t h e 

r i g h t t o a s s e r t t h e d e f e n s e t h a t t h e [husband] has n o t been 

s e r v e d by p r o p e r p r o c e s s as r e q u i r e d by l a w . " 

On O c t o b e r 27, 2010, t h e w i f e f i l e d a m o t i o n f o r a 

h e a r i n g on t h e p e n d i n g m o t i o n s . Judge George G r e e n e , t h e 

j u d g e who had been a s s i g n e d t h e c a s e , s e t a h e a r i n g on a l l 
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p e n d i n g m o t i o n s f o r J a n u a r y 2011, b u t t h a t h e a r i n g was 

c o n t i n u e d u n t i l M a r ch 16, 2011. On March 16, 2011, a n o t h e r 

j u d g e , Judge A l b e r t J o h n s o n , who was t h e P r e s i d i n g Judge o f 

t h e R u s s e l l C i r c u i t C o u r t , e n t e r e d an o r d e r t h a t s t a t e d : 

" I t i s h e r e b y t h e f i n d i n g o f t h i s C o u r t , and i n 
a c c o r d a n c e w i t h R u l e 6 0 ( a ) , Alabama R u l e s o f C i v i l 
P r o c e d u r e , t h a t on o r a b o u t O c t o b e r 28, 2010, a 
[QDRO] was e n t e r e d by H o n o r a b l e George R. G r e e n e . 

" I t has been d e t e r m i n e d t h a t , due t o c l e r i c a l 
e r r o r , s a i d o r d e r was f i l e d as an e x h i b i t t o a 
m o t i o n . I t has been f u r t h e r d e t e r m i n e d t h a t no e n t r y 
was made i n t o t h e Alabama S t a t e w i d e J u d i c i a l 
I n f o r m a t i o n S y s t e m and c o p i e s were n o t f o r w a r d e d t o 
t h e p a r t i e s o r t h e i r a t t o r n e y s . 

" T h e r e f o r e , i t i s t h e O r d e r o f t h i s C o u r t t h a t 
t h e [QDRO] s i g n e d by George R. G r e e n e , C i r c u i t 
J u d g e , on O c t o b e r 28, 2010, s h a l l be r e c o g n i z e d and 
e n t e r e d t h i s d a t e . The c i r c u i t c l e r k i s f u r t h e r 
d i r e c t e d t o f o r w a r d c o p i e s t o a l l p a r t i e s . " 1 

The m a t e r i a l s p r o v i d e d by t h e p a r t i e s i n d i c a t e t h a t a 

QDRO was e n t e r e d i n c a s e no. DR-99-138.01 on March 16, 2011, 

( a l t h o u g h i t was d a t e d O c t o b e r 28, 2010) t h a t a d d r e s s e d t h e 

1See G i l l i a m v. G i l l i a m , 43 So. 2d 615, 618 ( A l a . C i v . 
App. 2010) ( d i s c u s s i n g R u l e 58, A l a . R. C i v . P., and s t a t i n g 
t h a t " [ t ] h e r e n d e r i n g and t h e e n t e r i n g o f a judgment a r e two 
s e p a r a t e a c t s " and t h a t " [ a ] j u d g m e n t , a l t h o u g h i t has been 
r e n d e r e d , i s n o t c o n s i d e r e d e f f e c t i v e u n t i l i t has been 
e n t e r e d w i t h i n t h e meaning o f R u l e 5 8 ( c ) " ) ; and R u l e 5 8 ( c ) , 
A l a . R. C i v . P. ( p r o v i d i n g t h a t a judgment i s deemed 
" ' e n t e r e d ' ... as o f t h e a c t u a l d a t e o f t h e i n p u t o f t h e o r d e r 
o r judgment i n t o t h e S t a t e J u d i c i a l I n f o r m a t i o n S y s t e m " ) . 
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w i f e ' s r e c e i p t o f a p o r t i o n o f t h e hus b a n d ' s r e t i r e m e n t 

b e n e f i t s . The QDRO a l s o s t a t e d t h a t " a l l p r e v i o u s [QDROs] 

e n t e r e d i n t h i s m a t t e r a r e n u l l and v o i d . " 

On M a r c h 17, 2011, t h e h u s b a n d f i l e d a m o t i o n t o v a c a t e 

t h e M a rch 16, 2011, o r d e r and a m o t i o n f o r a h e a r i n g on t h e 

t r i a l c o u r t ' s j u r i s d i c t i o n t o e n t e r a QDRO. The h u s b a n d 

a l l e g e d t h a t t h e t r i a l c o u r t had n o t v a c a t e d t h e QDROs e n t e r e d 

i n May 2005 and F e b r u a r y 2008 as was r e q u i r e d p e r t h e 

i n s t r u c t i o n s f r o m t h i s c o u r t i n Montgomery, s u p r a , and t h a t 

t h e w i f e ' s r e q u e s t f o r a QDRO t h r o u g h h e r p e t i t i o n f o r a r u l e 

n i s i d i d n o t p r o p e r l y i n v o k e t h e j u r i s d i c t i o n o f t h e t r i a l 

c o u r t and d i d n o t p r o p e r l y p u t t h e h u s b a n d on n o t i c e o f a 

p r o p o s e d " m o d i f i c a t i o n . " The h u s b a n d f u r t h e r a l l e g e d t h a t he 

had been d e n i e d due p r o c e s s o f l a w by t h e t r i a l c o u r t ' s 

f a i l u r e t o c o n d u c t a h e a r i n g on h i s m o t i o n t o d i s m i s s . On t h e 

same day, t h e h u s b a n d f i l e d a m o t i o n t o s t a y a l l p r o c e e d i n g s 

i n c a s e no. DR-99-138.01. 

On M a rch 21, 2011, t h e h u s b a n d f i l e d a m o t i o n f o r a new 

t r i a l a l l e g i n g t h a t t h e t r i a l c o u r t ' s M a rch 16, 2011, o r d e r 

was a f i n a l j udgment on a l l p e n d i n g m o t i o n s and r e q u e s t i n g a 

new t r i a l , p u r s u a n t t o R u l e 59, A l a . R. C i v . P., on t h e w i f e ' s 
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m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO. On t h e same day, t h e 

h u s b a n d f i l e d a m o t i o n t o v a c a t e t h a t p o r t i o n o f t h e t r i a l 

c o u r t ' s M a rch 16, 2011, o r d e r t h a t r e q u i r e d h i m t o c o m p l y w i t h 

t h e w i f e ' s d i s c o v e r y r e q u e s t s ; he a l l e g e d t h a t s i n c e a f i n a l 

j u dgment had been e n t e r e d t h a t d i d n o t f i n d h i m i n c o n t e m p t , 

t h e w i f e ' s d i s c o v e r y r e q u e s t s were moot. 2 

On March 22, 2011, Judge J o h n s o n e n t e r e d an o r d e r t h a t 

d e n i e d t h e hu s b a n d ' s m o t i o n t o d i s m i s s ; t h a t g r a n t e d t h e 

w i f e ' s m o t i o n t o compel and h e r m o t i o n f o r a c o u r t o r d e r 

r e q u e s t i n g r e l e a s e o f i n f o r m a t i o n ; and t h a t r e s e r v e d f o r a 

f i n a l h e a r i n g a r u l i n g on t h e w i f e ' s p e t i t i o n f o r a r u l e n i s i . 

On A p r i l 15, 2011, Judge J o h n s o n d e n i e d t h e m o t i o n s f i l e d by 

t h e h u s b a n d on M a r c h 17, and M a r c h 21, 2011. The h u s b a n d 

f i l e d a p e t i t i o n f o r a w r i t o f mandamus i n t h i s c o u r t on A p r i l 

20, 2011. 

R e l i e f R e q u e s t e d 

The h u s b a n d c o n t e n d s t h a t a w r i t o f mandamus i s due t o be 

i s s u e d b e c a u s e Judge J o h n s o n d i d n o t have t h e a u t h o r i t y t o 

2 T h e r e i s an i n d i c a t i o n t h a t Judge J o h n s o n made an o r a l 
r u l i n g f r o m t h e b e n c h on March 16, 2011, r e g a r d i n g t h e 
d i s c o v e r y i s s u e , b u t t h e March 16, 2011, o r d e r i n c l u d e d i n t h e 
m a t e r i a l s b e f o r e t h i s c o u r t does n o t m e n t i o n t h e w i f e ' s 
d i s c o v e r y r e q u e s t s . 
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e n t e r any o r d e r s i n c a s e no. DR-99-138.01 and t h a t , t h e r e f o r e , 

t h o s e o r d e r s a r e due t o be v a c a t e d . A l t e r n a t i v e l y , t h e 

hu s b a n d a r g u e s t h a t t h e w r i t o f mandamus s h o u l d i s s u e b e c a u s e 

t h e QDRO r e n d e r e d by Judge Greene i n O c t o b e r 2010 and e n t e r e d 

by o r d e r o f Judge J o h n s o n i n March 2011 i s v o i d f o r l a c k o f 

s u b j e c t - m a t t e r j u r i s d i c t i o n . 

F i n a l i t y o f t h e QDRO E n t e r e d on Ma r c h 16, 2011 

The h u s b a n d f i l e d a p e t i t i o n f o r a w r i t o f mandamus 

s e e k i n g an o r d e r f r o m t h i s c o u r t d i r e c t i n g t h e R u s s e l l C i r c u i t 

C o u r t t o v a c a t e t h e QDRO e n t e r e d on March 16, 2011, f o r t h e 

r e a s o n s s t a t e d above. F i r s t , h owever, we must d e t e r m i n e 

w h e t h e r a p e t i t i o n f o r a w r i t o f mandamus o r an a p p e a l i s t h e 

p r o p e r means o f r e q u e s t i n g t h i s r e l i e f . 

The h u s b a n d a r g u e s t h a t t h e March 16, 2011, o r d e r i s s u e d 

by Judge J o h n s o n o r d e r i n g t h e e n t r y o f t h e QDRO r e n d e r e d by 

Judge Greene i n O c t o b e r 2010 was a f i n a l judgment b e c a u s e , he 

a s s e r t s , by i t s s i l e n c e r e g a r d i n g t h e p e n d i n g c o n t e m p t i s s u e , 

t h e M a r c h 16, 2011, o r d e r i m p l i c i t l y d e n i e d t h e w i f e ' s p e n d i n g 

p e t i t i o n f o r a r u l e n i s i . See F a e l l a c i v. F a e l l a c i , [Ms. 

2090675, J a n u a r y 28, 2011] So. 3d , ( A l a . C i v . App. 

2011) ( c o n c l u d i n g t h a t t h e t r i a l c o u r t ' s j u d g m e n t , w h i c h d i d 
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n o t e x p l i c i t l y r u l e on a p e n d i n g p e t i t i o n f o r a r u l e n i s i , 

" s u f f i c i e n t l y i n d i c a t e [ d ] an i n t e n t i o n t o c o n c l u s i v e l y r u l e on 

t h e w i f e ' s p e n d i n g p e t i t i o n f o r a r u l e n i s i " ) . 

We c a n n o t a g r e e t h a t t h e t r i a l c o u r t ' s M a r c h 16, 2011, 

o r d e r i n d i c a t e d an i n t e n t i o n t o r u l e on t h e w i f e ' s p e n d i n g 

p e t i t i o n f o r a r u l e n i s i . The Ma r c h 16, 2011, o r d e r d i d 

n o t h i n g more t h a n o r d e r t h e e n t r y o f a QDRO t h a t had a l r e a d y 

been r e n d e r e d i n t o t h e S t a t e J u d i c i a l I n f o r m a t i o n S y stem. See 

R u l e 5 8 ( a ) a n d ( c ) , A l a . R. C i v . P. N o t h i n g i n t h e o r d e r 

s u g g e s t s t h a t t h e e n t r y o f a QDRO was meant as an i m p l i c i t 

r u l i n g on t h e w i f e ' s p e t i t i o n f o r a r u l e n i s i . M o r e o v e r , as 

o f March 16, 2011, t h e t r i a l c o u r t s t i l l had n o t c o n d u c t e d a 

h e a r i n g on t h e w i f e ' s p e t i t i o n f o r a r u l e n i s i , as r e q u i r e d by 

t h i s c o u r t i n Montgomery, s u p r a , and t h e t r i a l c o u r t , on Ma r c h 

22, 2011, s p e c i f i c a l l y r e s e r v e d f o r a f i n a l h e a r i n g a r u l i n g 

on t h e w i f e ' s p e t i t i o n f o r a r u l e n i s i . 

I n Romer v. Romer, 44 So. 3d 514, 518 ( A l a . C i v . App. 

2 0 0 9 ) , t h i s c o u r t d i s c u s s e d w h e t h e r t h e e n t r y o f a QDRO was a 

f i n a l judgment c a p a b l e o f s u p p o r t i n g an a p p e a l . I n t h a t c a s e , 

a judgment o f d i v o r c e was e n t e r e d on March 26, 2008, and we 

h e l d t h a t t h e d i v o r c e judgment was f i n a l " i n s p i t e o f t h e f a c t 
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t h a t a p o r t i o n o f t h e judgment r e q u i r e d t h e s u b s e q u e n t e n t r y 

o f a QDRO f o r i m p l e m e n t a t i o n . " I d . We a l s o h e l d t h a t a QDRO 

e n t e r e d on September 24, 2008, " l i k e w i s e c o n s t i t u t e d a f i n a l 

j u dgment b e c a u s e i t r e s o l v e d a l l t h e o u t s t a n d i n g i s s u e s 

b e t ween t h e p a r t i e s r e l a t e d t o t h e i m p l e m e n t a t i o n o f t h e t r i a l 

c o u r t ' s d i v o r c e j u d g m e n t . " I d . We f u r t h e r c o n c l u d e d t h a t a 

judgment s e t t i n g a s i d e t h e September 2008 QDRO was n o t c a p a b l e 

o f s u p p o r t i n g an a p p e a l , " b e c a u s e [ i t ] e f f e c t i v e l y r e o p e n e d 

t h e i s s u e o f i m p l e m e n t a t i o n o f t h e t r i a l c o u r t ' s j u d g m e n t , " 

b u t t h a t a s u b s e q u e n t judgment i s s u i n g a s e p a r a t e QDRO was a 

f i n a l judgment c a p a b l e o f s u p p o r t i n g an a p p e a l f o r t h e same 

r e a s o n s t h a t t h e September 2008 QDRO had c o n s t i t u t e d a f i n a l 

j u d g m e n t . I d . a t 518-19. 

C o n s i d e r i n g t h a t t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n was 

f i l e d as p a r t o f h e r a c t i o n i n i t i a t e d by t h e f i l i n g o f a 

p e t i t i o n f o r a r u l e n i s i , w h i c h had n o t been r u l e d on a t t i m e 

t h e M a r c h 2011 QDRO was e n t e r e d , we c a n n o t c o n c l u d e , i n t h i s  

p a r t i c u l a r c a s e , t h a t t h e QDRO e n t e r e d on Ma r c h 16, 2011, 

" r e s o l v e d a l l t h e o u t s t a n d i n g i s s u e s b e tween t h e p a r t i e s " so 

t h a t t h e March 2011 QDRO was a f i n a l judgment c a p a b l e o f 

s u p p o r t i n g an a p p e a l . Romer, 44 So. 3d a t 518. The e n t r y o f 
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a QDRO t o i m p l e m e n t t h e award o f r e t i r e m e n t b e n e f i t s t o t h e 

w i f e was a s e p a r a t e b u t r e l a t e d p a r t o f t h e w i f e ' s c o n t e m p t 

a c t i o n . T h e r e f o r e , we c o n c l u d e t h a t t h e h u s b a n d ' s p e t i t i o n 

f o r a w r i t o f mandamus i s p r o p e r l y b e f o r e t h i s c o u r t . 

S t a n d a r d o f R e v i e w 

"'Mandamus i s an e x t r a o r d i n a r y remedy 
and w i l l be g r a n t e d o n l y where t h e r e i s 
"(1) a c l e a r l e g a l r i g h t i n t h e p e t i t i o n e r 
t o t h e o r d e r s o u g h t ; (2) an i m p e r a t i v e d u t y 
upon t h e r e s p o n d e n t t o p e r f o r m , a c c o m p a n i e d 
by a r e f u s a l t o do s o ; (3) t h e l a c k o f 
a n o t h e r a d e q u a t e remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . " ' 

"Ex p a r t e Ocwen F e d e r a l Bank, FSB, 872 So. 2d 810, 
813 ( A l a . 2 0 0 3 ) ( q u o t i n g Ex p a r t e A l f a b , I n c . , 586 
So. 2d 889, 891 ( A l a . 1 9 9 1 ) ) . Mandamus w i l l l i e t o 
d i r e c t a t r i a l c o u r t t o v a c a t e a v o i d j u d g m e n t o r 
o r d e r . Ex p a r t e Chamblee, 899 So. 2d 244, 249 ( A l a . 
2 0 0 4 ) . " 

Ex p a r t e S e a l y , L.L.C., 904 So. 2d 1230, 1232 ( A l a . 2 0 0 4 ) . 

D i s c u s s i o n 

I n h i s p e t i t i o n , t h e h u s b a n d f i r s t c o n t e n d s t h a t a l l 

o r d e r s i s s u e d by Judge J o h n s o n i n c a s e no. DR-99-138.01 a r e 

v o i d b e c a u s e Judge J o h n s o n d i d n o t have t h e a u t h o r i t y t o e n t e r 

t h o s e o r d e r s b e c a u s e c a s e no. DR-99-138.01 was a s s i g n e d t o 

Judge Greene and t h e r e i s no i n d i c a t i o n t h a t t h e c a s e was e v e r 
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f o r m a l l y r e a s s i g n e d t o Judge J o h n s o n . 3 I n t h e a l t e r n a t i v e , 

t h e h u s b a n d a r g u e s t h a t even i f Judge J o h n s o n had t h e 

a u t h o r i t y as t h e P r e s i d i n g Judge o f t h e R u s s e l l C i r c u i t C o u r t 

t o d i r e c t t h e c l e r k o f t h e R u s s e l l C i r c u i t C o u r t t o e n t e r t h e 

QDRO r e n d e r e d by Judge G r e e n e , he had no a u t h o r i t y t o e n t e r 

any o t h e r o r d e r s i n c a s e no. DR-99-138.01. I n r e s p o n s e , t h e 

w i f e a r g u e s , among o t h e r t h i n g s , t h a t t h e h u s b a n d f a i l e d t o 

r a i s e t h i s argument a t any t i m e b e f o r e t h e t r i a l c o u r t and 

t h u s has w a i v e d r e v i e w o f t h i s i s s u e by t h i s c o u r t . See Ex  

p a r t e S t a t e Farm F i r e & Cas. Co., 794 So. 2d 368, 377 ( A l a . 

2001) ( c i t i n g Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 410 

( A l a . 1992)) ( c o n c l u d i n g t h a t t h e p e t i t i o n e r , who s o u g h t t h e 

i s s u a n c e o f a w r i t o f mandamus, had w a i v e d "any p r o c e d u r a l 

i r r e g u l a r i t y " r e l a t e d t o t h e r e s p o n d e n t ' s f a i l u r e t o a t t a c h a 

" p r i v i l e g e l o g " p u r s u a n t t o R u l e 4 5 ( d ) ( 2 ) , A l a . R. C i v . P., by 

f a i l i n g t o r a i s e t h e i s s u e i n t h e t r i a l c o u r t ) . 

I n r e s p o n s e t o t h e w i f e ' s a rgument, t h e h u s b a n d c o n t e n d s 

t h a t t h i s c o u r t s h o u l d c o n s i d e r " m i t i g a t i n g c i r c u m s t a n c e s " 

t h a t p r e v e n t e d h im f r o m r a i s i n g t h i s i s s u e b e l o w , i . e . , t h a t 

3 I n h i s p e t i t i o n f o r a w r i t o f mandamus, t h e h u s b a n d 
s t a t e d t h a t " [ i ] t was a p p a r e n t , i n t h e weeks l e a d i n g up t o t h e 
March 16, 2011, h e a r i n g , t h a t Judge Greene had been 
u n a v a i l a b l e due t o m e d i c a l i s s u e s . " 
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he was unaware t h a t t h e c a s e had n o t been f o r m a l l y r e a s s i g n e d 

t o Judge J o h n s o n u n t i l a f t e r Judge J o h n s o n had e n t e r e d t h e 

A p r i l 15, 2011, o r d e r . The h u s b a n d a r g u e s t h a t , by t h a t t i m e , 

t h e t i m e f o r f i l i n g a p e t i t i o n f o r a w r i t o f mandamus had 

a l r e a d y begun t o r u n . I n s u p p o r t o f h i s argument t h a t t h i s 

c o u r t s h o u l d c o n s i d e r t h i s " m i t i g a t i n g c i r c u m s t a n c e , " t h e 

h u s b a n d c i t e s Ex p a r t e J i m W a l t e r Homes, I n c . , 776 So. 2d 76, 

78-79 ( A l a . 2 0 0 0 ) , i n w h i c h o u r supreme c o u r t h e l d t h a t t h e 

p e t i t i o n e r s ' d e l a y i n f i l i n g an o b j e c t i o n t o t h e a s s i g n m e n t o f 

a t r i a l j u d g e i n t h e i r c a s e was n o t t a n t a m o u n t t o a w a i v e r o f 

t h e o b j e c t i o n b e c a u s e t h e p e t i t i o n e r s o b j e c t e d t o t h e 

a s s i g n m e n t " t h e f i r s t t i m e [ t h e t r i a l j u d g e ] c o n d u c t e d a 

p r o c e e d i n g i n t h e c a s e , " among o t h e r r e a s o n s . The p r e s e n t 

c a s e i s d i s t i n g u i s h a b l e f r o m Ex p a r t e J i m W a l t e r Homes, I n c . , 

s u p r a , b e c a u s e t h e r e i s no i n d i c a t i o n i n t h e m a t e r i a l s 

p r e s e n t e d t o t h i s c o u r t t h a t t h e h u s b a n d , a t any t i m e w h i l e 

t h i s c a s e was p e n d i n g b e f o r e t h e t r i a l c o u r t , a r g u e d t h a t 

Judge J o h n s o n a c t e d o u t s i d e t h e s c o p e o f h i s a u t h o r i t y by 

e n t e r i n g any o r d e r i n c a s e no. DR-99-138.01. A c c o r d i n g l y , 

b e c a u s e t h e h u s b a n d n e v e r a r g u e d t o t h e t r i a l c o u r t t h a t a l l 

o r d e r s e n t e r e d by Judge J o h n s o n were v o i d b e c a u s e he d i d n o t 

17 



2100670 

have t h e a u t h o r i t y t o e n t e r t h e o r d e r s , we c o n c l u d e t h a t t h e 

h u s b a n d has w a i v e d c o n s i d e r a t i o n o f t h a t i s s u e . 4 See Ex p a r t e 

4 A l t h o u g h t h e i s s u e o f a c o u r t ' s s u b j e c t - m a t t e r 
j u r i s d i c t i o n c a n n o t be w a i v e d , see Ex p a r t e P r o g r e s s i v e  
S p e c i a l t y I n s . Co., 31 So. 3d 661, 662 n. 1 ( A l a . 2 0 0 9 ) , we 
know o f no l a w , and t h e h u s b a n d has n o t d i r e c t e d o u r a t t e n t i o n 
t o any c o n t r o l l i n g a u t h o r i t y , t h a t w o u l d make t h e o r d e r s 
e n t e r e d by Judge J o h n s o n v o i d f o r l a c k o f s u b j e c t - m a t t e r 
j u r i s d i c t i o n s i m p l y b e c a u s e , as f a r as we can t e l l f r o m t h e 
m a t e r i a l s p r o v i d e d by t h e p a r t i e s , c a s e no. DR-99-138.01 was 
n e v e r f o r m a l l y r e a s s i g n e d t o Judge J o h n s o n . The h u s b a n d c i t e s 
an o p i n i o n f r o m t h e Alabama C o u r t o f C r i m i n a l A p p e a l s , Ex  
p a r t e S a n d i f e r , 925 So. 2d 290, 2 91 ( A l a . C r i m . App. 2 0 0 5 ) , t o 
s u p p o r t h i s a s s e r t i o n t h a t an o r d e r i s s u e d by a j u d g e i n a 
c a s e t h a t has n o t been p r o p e r l y a s s i g n e d t o t h a t j u d g e i s 
v o i d . However, i n S a n d i f e r , t h e C o u r t o f C r i m i n a l A p p e a l s 
b a s e d i t s d e c i s i o n on A l a . Code 1975, § 13A-5-9.1, p a r t o f t h e 
H a b i t u a l F e l o n y O f f e n d e r A c t ("HFOA"), w h i c h v e s t s 
j u r i s d i c t i o n i n t h e s e n t e n c i n g j u d g e o r t h e p r e s i d i n g j u d g e o f 
t h e c i r c u i t c o u r t t o c o n s i d e r a m o t i o n t o r e c o n s i d e r a 
s e n t e n c e f i l e d more t h a n 30 days a f t e r a d e f e n d a n t has been 
s e n t e n c e d . See K i r b y v. S t a t e , 899 So. 2d 968 , 971 ( A l a . 
2 0 0 4 ) . The h u s b a n d i n t h e p r e s e n t c a s e r e f e r s t o t h e 
i n d i c a t i o n i n S a n d i f e r t h a t t h e C o u r t o f C r i m i n a l A p p e a l s , i n 
a p r i o r a p p e a l i n v o l v i n g S a n d i f e r , had h e l d t h a t an a u t o m a t i c 
a s s i g n m e n t o f a m o t i o n t o r e c o n s i d e r a s e n t e n c e p u r s u a n t t o § 
13A-5-9.1 t o a c i r c u i t j u d g e t h a t was n e i t h e r t h e s e n t e n c i n g 
j u d g e n o r t h e p r e s i d i n g j u d g e was v o i d . See a l s o B u l g e r v.  
S t a t e , 904 So. 2d 219, 221 ( A l a . C r i m . App. 2004) ( d i s m i s s i n g 
an a p p e a l as h a v i n g been t a k e n f r o m a v o i d judgment when a 
m o t i o n t o r e c o n s i d e r a s e n t e n c e p u r s u a n t t o § 13A-5-9.1 had 
been c o n s i d e r e d by a j u d g e t h a t was n e i t h e r t h e s e n t e n c i n g 
j u d g e n o r t h e p r e s i d i n g j u d g e ) . The r e m a i n d e r o f t h e S a n d i f e r 
o p i n i o n h o l d s t h a t t h e p r e s i d i n g j u d g e o f t h e M a d i s o n C i r c u i t 
C o u r t had no a u t h o r i t y t o d e l e g a t e h i s r e s p o n s i b i l i t i t e s as 
p r e s i d i n g j u d g e t o a n o t h e r c i r c u i t j u d g e who had n o t been 
e l e c t e d o r a p p o i n t e d as a p r e s i d i n g j u d g e . 925 So. 2d a t 296. 
A c c o r d i n g l y , t h e p r e s e n t c a s e i s d i s t i n g u i s h a b l e f r o m S a n d i f e r 
b e c a u s e t h e r e i s no Code s e c t i o n t h a t r e q u i r e d t h e w i f e ' s 
p e t i t i o n t o be a s s i g n e d t o any c e r t a i n j u d g e , n o r i s t h e r e any 
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S t a t e Farm F i r e & Cas. Co., s u p r a ; and Andrews, s u p r a . 

The h u s b a n d a l s o c o n t e n d s , i n t h e a l t e r n a t i v e , t h a t t h e 

QDRO e n t e r e d on March 16, 2011, i s due t o be v a c a t e d b e c a u s e 

(1) t h e w i f e ' s m o t i o n t o i m p l e m e n t a QDRO d i d n o t p r o p e r l y 

i n v o k e t h e s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e t r i a l c o u r t , (2) 

b e c a u s e h i s d u e - p r o c e s s r i g h t s were v i o l a t e d , and (3) b e c a u s e 

t h e t r i a l c o u r t f a i l e d t o c o m p l y w i t h t h e e x p r e s s i n s t r u c t i o n s 

g i v e n by t h i s c o u r t i n Montgomery, s u p r a . 

I n i t i a l l y , t h e h u s b a n d c o n t e n d s t h a t t h e w i f e , by m e r e l y 

f i l i n g a m o t i o n t o i m p l e m e n t a QDRO i n h e r con t e m p t a c t i o n , 

f a i l e d t o i n v o k e t h e s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e t r i a l 

c o u r t t o e n t e r a QDRO. A c c o r d i n g t o t h e h u s b a n d , t h e w i f e was 

r e q u i r e d t o f i l e a s e p a r a t e m o d i f i c a t i o n a c t i o n , o r an 

amendment t o h e r r u l e n i s i p e t i t i o n , i n o r d e r t o o b t a i n a QDRO 

t h a t m o d i f i e d p a r a g r a p h n i n e o f t h e p a r t i e s ' d i v o r c e j u d g m e n t . 

The h u s b a n d ' s argument i s b a s e d on t h e p r e m i s e t h a t t h e e n t r y 

i n d i c a t i o n t h a t an a p p o i n t m e n t o f a s p e c i a l c i r c u i t j u d g e was 
r e q u i r e d f o r t h e c o m p l e t i o n o f c a s e no. DR-99-138.01. S u b j e c t -
m a t t e r j u r i s d i c t i o n g e n e r a l l y l i e s w i t h a c o u r t , i n t h i s c a s e 
t h e R u s s e l l C i r c u i t C o u r t , and n o t w i t h a s p e c i f i c j u d g e 
s i t t i n g on t h a t c o u r t . The h u s b a n d does c o n t e n d t h a t t h e 
R u s s e l l C i r c u i t C o u r t d i d n o t have s u b j e c t - m a t t e r j u r i s d i c t i o n 
t o e n t e r t h e March 16, 2011, QDRO, b u t he does a s s e r t t h a t t h e 
c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n b a s e d on o t h e r 
r e a s o n s t h a t a r e a d d r e s s e d l a t e r i n t h i s o p i n i o n . 

19 



2100670 

o f a QDRO w o u l d n e c e s s a r i l y r e s u l t i n a m o d i f i c a t i o n o f t h e 

d i v o r c e j u d g m e n t . However, as we s t a t e d i n Montgomery, s u p r a , 

" t h e e n t r y o f a QDRO, i n and o f i t s e l f , i s n o t a m o d i f i c a t i o n 

o f a p r o p e r t y d i v i s i o n . " 37 So. 3d a t 173 n. 7. So l o n g as 

t h e t r i a l c o u r t does n o t h i n g more t h a n " i m p l e m e n t t h e d i v i s i o n 

o f p r o p e r t y as s t a t e d i n t h e p a r t i e s ' d i v o r c e j u d g m e n t , " i d . , 

t h e n t h e e n t r y o f a QDRO w i l l n o t be c o n s i d e r e d a m o d i f i c a t i o n 

o f t h e p r o p e r t y - d i v i s i o n p r o v i s i o n s i n t h e p a r t i e s ' d i v o r c e 

j u d g m e n t . 5 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e w i f e ' s r e q u e s t f o r t h e 

e n t r y o f a QDRO was n o t , i n and o f i t s e l f , a r e q u e s t t o m o d i f y 

t h e d i v o r c e j u d g m e n t . See Montgomery, s u p r a . We f u r t h e r 

c o n c l u d e t h a t t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO 

was c o g n i z a b l e as a r e q u e s t f o r r e l i e f i n a p e n d i n g c o n t e m p t 

a c t i o n . I n Montgomery, we h e l d t h a t t h e w i f e was r e q u i r e d t o 

f i l e a s e p a r a t e a c t i o n t o o b t a i n a QDRO b e c a u s e she was 

s e e k i n g a method o f e n f o r c i n g o r i m p l e m e n t i n g p a r a g r a p h n i n e 

5 I n f a c t , i t i s w e l l s e t t l e d t h a t " ' " [ a ] c o u r t c a n n o t 
m o d i f y p r o p e r t y p r o v i s i o n s [ i n d i v o r c e j u d g m e n t s ] , e x c e p t t o 
c o r r e c t c l e r i c a l e r r o r s , a f t e r 30 days f r o m t h e f i n a l 
j u d g m e n t . " ' " J a r d i n e v. J a r d i n e , 918 So. 2d 127, 130-31 ( A l a . 
C i v . App. 2005) ( q u o t i n g Ex p a r t e L i t t l e p a g e , 796 So. 2d 298, 
301 ( A l a . 2 0 0 1 ) , q u o t i n g i n t u r n H a m i l t o n v. H a m i l t o n , 647 So. 
2d 756, 759 ( A l a . C i v . App. 1 9 9 4 ) ) . 
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o f t h e d i v o r c e j u d g m e n t . 6 A p e t i t i o n f o r a r u l e n i s i s e e k i n g 

t o h o l d a p a r t y i n c o n t e m p t f o r f a i l u r e t o a b i d e by t h e 

p r o v i s i o n s o f an e x i s t i n g d i v o r c e judgment i s a method o f 

e n f o r c i n g c o m p l i a n c e w i t h t h e e x i s t i n g d i v o r c e j u d g m e n t . See  

g e n e r a l l y D e c k e r v. D e c k e r , 984 So. 2d 1216 ( A l a . C i v . App. 

2 0 0 7 ) ; and Committee Comments t o R u l e 70A, A l a . R. C i v . P. 

( n o t i n g t h a t p e t i t i o n s f o r co n t e m p t a r e r o u t i n e l y u s e d i n 

d o m e s t i c - r e l a t i o n s a c t i o n s t o e n f o r c e c o m p l i a n c e w i t h an 

e x i s t i n g j u d g m e n t ) . S i m i l a r l y , t h e e n t r y o f a QDRO i s a 

method o f e n f o r c i n g o r i m p l e m e n t i n g t h e t e r m s o f an e x i s t i n g 

d i v o r c e j u d g m e n t . See Montgomery, 37 So. 3d a t 172 ("We 

c o n c l u d e t h a t a t r i a l c o u r t has t h e i n h e r e n t power t o i s s u e a 

QDRO s u b s e q u e n t t o t h e e n t r y o f a d i v o r c e judgment i n an 

e f f o r t t o i m p l e m e n t o r e n f o r c e t h e judgment o r t o r e n d e r t h e 

d i v o r c e judgment e f f e c t i v e . " ) . Thus, we c a n n o t c o n c l u d e t h a t 

t h e t r i a l c o u r t d i d n o t have s u b j e c t - m a t t e r j u r i s d i c t i o n t o 

r u l e on a m o t i o n r e q u e s t i n g t h e e n t r y o f a QDRO t o i m p l e m e n t 

6We n o t e t h a t , u n l i k e p a r a g r a p h 10 o f t h e d i v o r c e 
j u d g m e n t , p a r a g r a p h 9 o f t h e d i v o r c e judgment d i d n o t 
c o n t e m p l a t e t h e e n t r y o f a QDRO t o i m p l e m e n t t h a t award. 
B e c a u s e t h e d i v o r c e judgment d i d n o t c o n t e m p l a t e t h e e n t r y o f 
a QDRO f o r p a r a g r a p h 9, t h e w i f e was r e q u i r e d t o f i l e an 
a c t i o n t o i m p l e m e n t o r e n f o r c e p a r a g r a p h 9 t h r o u g h t h e use o f 
a QDRO. 
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a p r o v i s i o n o f t h e d i v o r c e judgment as p a r t o f an e x i s t i n g 

c o n t e m p t a c t i o n . 

The h u s b a n d n e x t a r g u e s t h a t t h e Ma r c h 2011 QDRO i s v o i d 

b e c a u s e he was d e n i e d due p r o c e s s o f l a w b e c a u s e t h e t r i a l 

c o u r t d e n i e d h i s m o t i o n t o d i s m i s s w i t h o u t c o n d u c t i n g a 

h e a r i n g on h i s m o t i o n . The h u s b a n d c o n t e n d s t h a t Judge 

J o h n s o n , a t t h e March 16, 2011, h e a r i n g , h e l d t h a t Judge 

G r e e n e had i m p l i c i t l y d e n i e d h i s m o t i o n t o d i s m i s s by 

r e n d e r i n g a QDRO and, t h u s , t h a t t h e r e was no h e a r i n g on h i s 

m o t i o n t o d i s m i s s . A r e v i e w o f t h e hus b a n d ' s O c t o b e r 14, 

2010, m o t i o n t o d i s m i s s r e v e a l s t h a t t h e h u s b a n d d i d n o t 

r e q u e s t a h e a r i n g on h i s m o t i o n , and t h e m a t e r i a l s p r o v i d e d t o 

t h i s c o u r t i n d i c a t e t h a t t h e Ma r c h 16, 2011, h e a r i n g was 

s c h e d u l e d a t t h e w i f e ' s r e q u e s t , so t h a t h e r m o t i o n s t o compe l 

and h e r m o t i o n f o r i m p l e m e n t a t i o n c o u l d be h e a r d . R u l e 78, 

A l a . R. C i v . P., s t a t e s t h a t , " u n l e s s t h e r e i s a r e q u e s t f o r 

o r a l h e a r i n g , t h e c o u r t may e n t e r an o r d e r d e n y i n g a m o t i o n t o 

d i s m i s s w i t h o u t o r a l h e a r i n g . " 7 A c c o r d i n g l y , b e c a u s e t h e 

7We n o t e t h a t o u r supreme c o u r t has s t a t e d : 

" I t i s c l e a r t h a t t h e r e q u i r e m e n t s o f R u l e 7 8 [ , 
A l a . R. C i v . P.,] d i f f e r , d e p e n d i n g on w h e t h e r t h e 
t r i a l c o u r t c o n t e m p l a t e s g r a n t i n g , as o p p o s e d t o 
d e n y i n g , a m o t i o n f o r a f i n a l j u d g m e n t . Under t h e 
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h u s b a n d d i d n o t r e q u e s t an o r a l h e a r i n g on h i s m o t i o n t o 

d i s m i s s t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO, we 

c a n n o t c o n c l u d e t h a t t h e h u s b a n d ' s d u e - p r o c e s s r i g h t s were 

v i o l a t e d when t h e t r i a l c o u r t d e n i e d h i s m o t i o n t o d i s m i s s 

w i t h o u t f i r s t c o n d u c t i n g a h e a r i n g . See B l a n t o n v. B l a n t o n , 

463 So. 2d 158, 161 ( A l a . C i v . App. 1984) ( c o n c l u d i n g t h a t t h e 

hu s b a n d was n o t d e n i e d due p r o c e s s when t h e t r i a l c o u r t d e n i e d 

h i s m o t i o n t o d i s m i s s w i t h o u t a h e a r i n g b e c a u s e t h e h u s b a n d 

d i d n o t r e q u e s t an o r a l h e a r i n g ) . 

However, t h e h u s b a n d f u r t h e r a r g u e s t h a t b e c a u s e he 

e n t e r e d o n l y a l i m i t e d a p p e a r a n c e t o c h a l l e n g e t h e t r i a l 

c o u r t ' s j u r i s d i c t i o n t o c o n s i d e r t h e w i f e ' s m o t i o n f o r 

i m p l e m e n t a t i o n o f a QDRO, and b e c a u s e t h e t r i a l c o u r t d e n i e d 

h i s m o t i o n t o d i s m i s s t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f 

a QDRO a t t h e same t i m e 8 t h a t i t g r a n t e d t h e w i f e ' s m o t i o n f o r 

p l a i n l a n g u a g e o f t h e r u l e and t h e comments t o t h e 
r u l e , a t r i a l c o u r t may n o t g r a n t a m o t i o n t o 
d i s m i s s w i t h o u t a h e a r i n g , a l t h o u g h , i n some 
c i r c u m s t a n c e s , i t may deny s u c h a m o t i o n . " 

B u r g o o n v. Alabama S t a t e Dep't o f Human Res., 835 So. 2d 131, 
133 ( A l a . 2 0 0 2 ) . 

8 T h e r e i s an i n d i c a t i o n t h a t Judge J o h n s o n , a t t h e March 
16, 2011, h e a r i n g , s t a t e d h i s i n t e n t i o n t o deny t h e hus b a n d ' s 
m o t i o n and t o e n t e r t h e QDRO r e n d e r e d by Judge Greene i n 
O c t o b e r 2010. However, t h e QDRO was e n t e r e d on March 16, 
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i m p l e m e n t a t i o n o f a QDRO, h i s p r o c e d u r a l d u e - p r o c e s s r i g h t s 

were v i o l a t e d b e c a u s e he was n o t a f f o r d e d an o p p o r t u n i t y t o 

r e s p o n d t o t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO o r 

t o be h e a r d on a c h a l l e n g e t o t h e w i f e ' s p r o p o s e d QDRO b e f o r e 

i t was e n t e r e d . The h u s b a n d c o n t e n d s t h a t t h e QDRO e n t e r e d on 

March 16, 2011, i m p e r m i s s i b l y m o d i f i e d t h e p a r t i e s ' d i v o r c e 

j udgment and d e p r i v e d h i m o f h i s p r o p e r t y w i t h o u t due p r o c e s s 

o f l a w . See g e n e r a l l y U n i t e d S t a t e s C o n s t i t u t i o n , Amend. X I V , 

§ 1 ("No s t a t e s h a l l ... d e p r i v e any p e r s o n o f l i f e , l i b e r t y , 

o r p r o p e r t y , w i t h o u t due p r o c e s s o f l a w . " ) ; and N e a l v. N e a l , 

856 So. 2d 766, 782 ( A l a . 2002) ( q u o t i n g F r a h n v. G r e y l i n g  

R e a l i z a t i o n C o r p . , 239 A l a . 580 , 583, 1 95 So. 758 , 7 61 (1 940)) 

("'[D]ue p r o c e s s o f l a w means n o t i c e , a h e a r i n g a c c o r d i n g t o 

t h a t n o t i c e , and a judgment e n t e r e d i n a c c o r d a n c e w i t h s u c h 

n o t i c e and h e a r i n g . ' " ( e m p h a s i s o m i t t e d ) ) . 

A c c o r d i n g t o t h e m a t e r i a l s p r o v i d e d t o t h i s c o u r t , a f t e r 

t h e t r i a l c o u r t e n t e r e d t h e QDRO on March 16, 2011, t h e 

hu s b a n d f i l e d s e v e r a l m o t i o n s , w i t h s u p p o r t i n g b r i e f s , 

r e q u e s t i n g a h e a r i n g and c h a l l e n g i n g t h e s u b s t a n c e o f t h e QDRO 

e n t e r e d , a l l e g i n g t h a t i t had m o d i f i e d p a r a g r a p h n i n e o f t h e 

2011, w h i c h was b e f o r e t h e t r i a l c o u r t e n t e r e d an o r d e r 
d e n y i n g t h e hu s b a n d ' s m o t i o n t o d i s m i s s . 
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d i v o r c e judgment by e x p a n d i n g t h e w i f e ' s award o f h i s 

r e t i r e m e n t b e n e f i t s . T h e r e i s no i n d i c a t i o n t h a t t h e t r i a l 

c o u r t c o n d u c t e d a h e a r i n g on any o f t h e hus b a n d ' s s u b s t a n t i v e 

c h a l l e n g e s t o t h e QDRO. 

A c c o r d i n g l y , we a g r e e t h a t t h e hu s b a n d ' s d u e - p r o c e s s 

r i g h t s were v i o l a t e d b e c a u s e he was n o t a f f o r d e d t h e 

o p p o r t u n i t y t o answer and be h e a r d on t h e w i f e ' s r e q u e s t f o r 

i m p l e m e n t a t i o n o f a QDRO. A judgment o r o r d e r t h a t i s e n t e r e d 

i n v i o l a t i o n o f p r i n c i p l e s o f p r o c e d u r a l due p r o c e s s i s v o i d . 

See Ex p a r t e T h i r d G e n e r a t i o n , I n c . , 855 So. 2d 489, 492 ( A l a . 

2003) ( d i s c u s s i n g N e a l , s u p r a , and c o n c l u d i n g t h a t a judgment 

i s v o i d i f i t v i o l a t e s p r i n c i p l e s o f p r o c e d u r a l due p r o c e s s ) . 

We t h e r e f o r e g r a n t t h e hus b a n d ' s p e t i t i o n i n p a r t , i s s u e t h e 

w r i t , and o r d e r t h e R u s s e l l C i r c u i t C o u r t t o v a c a t e t h e QDRO 

e n t e r e d on March 16, 2011. 

F i n a l l y , t h e h u s b a n d c o n t e n d s t h a t t h e QDRO e n t e r e d on 

March 16, 2011, i s v o i d b e c a u s e t h e t r i a l c o u r t f a i l e d t o 

e n t e r an o r d e r v a c a t i n g t h e QDROs e n t e r e d on May 2005 and 

F e b r u a r y 2008 i n c a s e no. DR-99-138 ( t h e d i v o r c e a c t i o n ) . We 

p r e t e r m i t d i s c u s s i o n o f t h i s argument b e c a u s e we have 

d e t e r m i n e d t h a t t h e March 16, 2011, QDRO must be v a c a t e d f o r 
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o t h e r r e a s o n s . We n o t e , however, t h a t t h e t r i a l c o u r t has a 

d u t y t o c o m p l y w i t h t h e remand i n s t r u c t i o n s g i v e n by t h i s 

c o u r t . See G i a r d i n a v. G i a r d i n a , 39 So. 3d 204, 208 ( A l a . C i v . 

App. 2009) ( q u o t i n g Brown v. Brown, 20 So. 3d 139, 141 ( A l a . 

C i v . App. 2 0 0 9 ) ) . Thus, t h e t r i a l c o u r t i s s t i l l r e q u i r e d t o 

e n t e r an o r d e r , i n c a s e no. DR-99-138, v a c a t i n g t h e QDROs 

e n t e r e d i n May 2005 and F e b r u a r y 2008, i f i t has n o t a l r e a d y 

done s o . 

C o n c l u s i o n 

We deny t h e p e t i t i o n i n p a r t and g r a n t t h e p e t i t i o n i n 

p a r t , and we d i r e c t t h e t r i a l c o u r t t o v a c a t e t h e QDRO e n t e r e d 

on M a r c h 16, 2011. The hu s b a n d ' s m o t i o n t o s t r i k e p a r t s o f 

t h e w i f e ' s r e s p o n s e t o h i s p e t i t i o n f o r a w r i t o f mandamus i s 

d e n i e d . 9 

PETITION GRANTED IN PART AND DENIED IN PART; WRIT ISSUED. 

Thompson, P . J . , and P i t t m a n and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

9We n o t e , however, t h a t t h i s c o u r t has o n l y c o n s i d e r e d t h e 
m a t e r i a l s p r o p e r l y b e f o r e u s . See g e n e r a l l y Ex p a r t e G u a r a n t y  
P e s t C o n t r o l , I n c . , 21 So. 3d 1222, 1227-28 ( A l a . 2 0 0 9 ) . 
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