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Duncan M i l l e r , a minor, by and through Edward M i l l e r 

v. 

Liberty Park Joint Venture, LLC 
Appeal from Jefferson C i r c u i t Court 

(CV-10-900904) 

THOMAS, Judge. 

Edward M i l l e r ( " M i l l e r " ) , on b e h a l f of Duncan M i l l e r 

("Duncan"), a minor, appeals from a summary judgment e n t e r e d 

by the J e f f e r s o n C i r c u i t C ourt i n f a v o r of L i b e r t y Park J o i n t 

V e n t u r e , LLC ( " L i b e r t y P a r k " ) , i n a p r e m i s e s - l i a b i l i t y a c t i o n . 



2100619 

M i l l e r ' s c o m p l a i n t a l l e g e d t h a t Duncan had been i n j u r e d when 

he s l i p p e d on a c l a y - s u r f a c e d t e n n i s c o u r t a t the O l d Overton 

C l u b , which i s owned by L i b e r t y Park, and h i s arm and elbow 

s l i d under the fence s u r r o u n d i n g the t e n n i s c o u r t . The t r i a l 

c o u r t e n t e r e d i t s summary judgment on the ground t h a t t h e r e 

was no b a s i s upon which L i b e r t y Park c o u l d be h e l d l i a b l e 

because M i l l e r had f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e 

d e m o n s t r a t i n g t h a t the gap between the fence frame and the 

c l a y - s u r f a c e d t e n n i s c o u r t was a d e f e c t i v e c o n d i t i o n ; t h u s , 

the t r i a l c o u r t found t h a t t h e r e was no genuine i s s u e of 

m a t e r i a l f a c t and t h a t L i b e r t y Park was e n t i t l e d t o judgment 

as a m a t ter of law. We agree. 

F a c t s and P r o c e d u r a l H i s t o r y 

On September 7, 2008, w h i l e p l a y i n g i n a U n i t e d S t a t e s 

Tennis A s s o c i a t i o n tournament a t the O l d Overton C l u b , Duncan 

was i n j u r e d . The i n j u r y o c c u r r e d when he f e l l on a c l a y -

s u r f a c e d t e n n i s c o u r t w h i l e a t t e m p t i n g a f o r e h a n d shot near 

the c o r n e r of the c o u r t . D u r i n g the f a l l , Duncan s l i p p e d and 

h i s l e f t arm went underneath the fence frame c a u s i n g him t o 

s u f f e r a d i s l o c a t i o n / f r a c t u r e of h i s l e f t elbow and a t o r n 

u l n a c o l l a t e r a l l i g a m e n t , r e q u i r i n g s u r g e r y f o r r e p a i r and 
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placement of p i n s . M i l l e r f i l e d a c o m p l a i n t i n the t r i a l 

c o u r t a l l e g i n g n e g l i g e n c e c l a i m s based on a p r e m i s e s - l i a b i l i t y 

t h e o r y on March 19, 2010. 1 I n h i s o r i g i n a l c o m p l a i n t , M i l l e r 

named O l d Overton C l u b , I n c . , and numerous f i c t i t i o u s l y named 

p a r t i e s as d e f e n d a n t s . O l d Overton C l u b , I n c . , f i l e d an 

answer denying l i a b i l i t y on March 26, 2010. 

On A p r i l 7, 2010, M i l l e r amended h i s c o m p l a i n t and 

s u b s t i t u t e d L i b e r t y Park f o r f i c t i t i o u s l y named defendant 

number 29. L i b e r t y Park answered the amended c o m p l a i n t , 

denying l i a b i l i t y and a s s e r t i n g numerous a f f i r m a t i v e d e f e n s e s . 

The p a r t i e s conducted d i s c o v e r y . On A p r i l 13, 2010, M i l l e r 

f i l e d a motion t o d i s m i s s O l d Overton C l u b , I n c . , which the 

t r i a l c o u r t s u b s e q u e n t l y g r a n t e d on A p r i l 16, 2010. 

On J u l y 30, 2010, M i l l e r amended h i s c o m p l a i n t a second 

t i m e . I n the second amended c o m p l a i n t , M i l l e r added B r a s f i e l d 

1 I n a d d i t i o n t o the p r e m i s e s - l i a b i l i t y t h e o r y a t i s s u e , 
M i l l e r a l l e g e d i n an amended c o m p l a i n t t h a t L i b e r t y Park had 
been n e g l i g e n t i n i t s d e s i g n , c o n s t r u c t i o n , and c r e a t i o n of 
the fence around the t e n n i s c o u r t , which he a s s e r t e d was a 
dangerous c o n d i t i o n . However, the t r i a l c o u r t e n t e r e d a 
summary judgment i n f a v o r of L i b e r t y Park on t h i s c l a i m , and 
M i l l e r d i d not argue t h i s i s s u e on a p p e a l . Thus, we w i l l not 
c o n s i d e r the p r o p r i e t y of the summary judgment on the 
n e g l i g e n t - d e s i g n c l a i m on a p p e a l . See Pardue v. P o t t e r , 632 
So. 2d 470, 473 ( A l a . 1994) ("Issues not argued i n the 
a p p e l l a n t ' s b r i e f are w a i v e d . " ) . 
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& G o r r i e , I n c . ( " B r a s f i e l d & G o r r i e " ) , and W i l l i a m s B l a c k s t o c k 

A r c h i t e c t s , P.C. ("Williams B l a c k s t o c k " ) , as d e f e n d a n t s . 

B r a s f i e l d & G o r r i e and W i l l i a m s B l a c k s t o c k answered the second 

amended c o m p l a i n t , d e n y ing l i a b i l i t y and a s s e r t i n g a f f i r m a t i v e 

d e f e n s e s . 2 

L i b e r t y Park f i l e d a motion f o r a summary judgment on 

November 19, 2010. In i t s motion f o r a summary judgment, 

L i b e r t y Park argued t h a t the gap between the f e n c e frame and 

the c l a y - s u r f a c e d t e n n i s c o u r t was not an u n r e a s o n a b l y 

dangerous d e f e c t . S p e c i f i c a l l y , i n a s u p p o r t i n g a f f i d a v i t , 

L i b e r t y Park h i g h l i g h t e d the f a c t t h a t no i n j u r y s i m i l a r t o 

the one i n t h i s case had o c c u r r e d i n the 13^ years s i n c e the 

fence had been i n s t a l l e d on the premises d e s p i t e the f a c t t h a t 

the c o u r t had been used c o n t i n u o u s l y f o r t h a t e n t i r e p e r i o d . 

M i l l e r f i l e d an o p p o s i t i o n t o L i b e r t y Park's motion f o r a 

2On September 30, 2010, W i l l i a m s B l a c k s t o c k f i l e d a motion 
f o r a summary judgment s t a t i n g t h a t a l l the a l l e g e d c l a i m s 
a g a i n s t i t were b a r r e d by the a p p l i c a b l e s t a t u t e of 
l i m i t a t i o n s . B r a s f i e l d & G o r r i e f i l e d a motion f o r a summary 
judgment on October 15, 2010, s t a t i n g t h a t the c l a i m s a s s e r t e d 
a g a i n s t i t were b a r r e d by the s t a t u t e of l i m i t a t i o n s . The 
t r i a l c o u r t e n t e r e d s e p a r a t e summary judgments i n f a v o r of 
b o t h W i l l i a m s B l a c k s t o c k and B r a s f i e l d & G o r r i e and c e r t i f i e d 
b o t h judgments as f i n a l p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . 
P. M i l l e r has not appealed the summary judgments e n t e r e d i n 
f a v o r of W i l l i a m s B l a c k s t o c k or B r a s f i e l d & G o r r i e . 
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summary judgment on December 13, 2010. In h i s o p p o s i t i o n , 

M i l l e r argued t h a t a c l a i m of a d e f e c t t o a f i x t u r e on a 

b u s i n e s s owner's premises c o u p l e d w i t h a c l a i m t h a t the 

premises owner had f a i l e d t o p r o p e r l y i n s p e c t or m a i n t a i n the 

a l l e g e d l y d e f e c t i v e c o n d i t i o n r a i s e d q u e s t i o n s f o r a j u r y t o 

r e s o l v e , p u r s u a n t t o Alabama caselaw. M i l l e r a l s o a t t a c h e d 

h i s own a f f i d a v i t and L i b e r t y P a r k s ' s maintenance i n v o i c e s f o r 

the p e r i o d when Duncan's a c c i d e n t o c c u r r e d . 

L i b e r t y Park responded t o M i l l e r ' s o p p o s i t i o n t o i t s 

motion f o r a summary judgment on January 11, 2011, and 

a t t a c h e d an a f f i d a v i t e x p l a i n i n g the i n t e n d e d usage of the 

p r o d u c t s l i s t e d on the maintenance r e c o r d s . On January 14, 

2011, the t r i a l c o u r t h e l d a h e a r i n g r e g a r d i n g L i b e r t y Park's 

pending motion f o r a summary judgment. A f t e r c o n d u c t i n g the 

h e a r i n g , the t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r 

of L i b e r t y Park on Feb r u a r y 3, 2011. In i t s judgment, the 

t r i a l c o u r t s t a t e d t h a t L i b e r t y Park had s h i f t e d the burden t o 

M i l l e r t o p r e s e n t s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t the 

gap between the fence frame and the c l a y - s u r f a c e d t e n n i s c o u r t 

was an u n r e a s o n a b l y dangerous d e f e c t and t h a t M i l l e r had 

f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t t h i s 
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gap was i n d e e d a d e f e c t i v e c o n d i t i o n . A c c o r d i n g l y , the t r i a l 

c o u r t c o n c l u d e d , t h e r e was no genuine i s s u e of m a t e r i a l f a c t 

and L i b e r t y Park was e n t i t l e d t o a judgment as a matter of 

law. 

M i l l e r f i l e d a motion t o a l t e r , amend, or v a c a t e the 

t r i a l c o u r t ' s judgment on March 4, 2011. The postjudgment 

motion was d e n i e d by o p e r a t i o n of law. M i l l e r t i m e l y a p p e a l e d 

t o the Alabama Supreme C o u r t . The appeal was t r a n s f e r r e d t o 

t h i s c o u r t p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). Because 

the t r i a l c o u r t had a l r e a d y e n t e r e d summary judgments i n f a v o r 

of B r a s f i e l d & G o r r i e and W i l l i a m s B l a c k s t o c k , see supra note 

2, the summary judgment as t o M i l l e r ' s c l a i m s a g a i n s t L i b e r t y 

Park was a f i n a l judgment. 

"In r e v i e w i n g the d i s p o s i t i o n of a motion f o r 
summary judgment, 'we u t i l i z e the same s t a n d a r d as 
the t r i a l c o u r t i n d e t e r m i n i n g whether the ev i d e n c e 
b e f o r e [ i t ] made out a genuine i s s u e of m a t e r i a l 
f a c t , ' Bussey v. John Deere Co., 531 So. 2d 860, 862 
( A l a . 1988), and whether the movant was ' e n t i t l e d t o 
a judgment as a ma t t e r of law. ' Wright v. Wri g h t , 
654 So. 2d 542 ( A l a . 1995); Rule 5 6 ( c ) , A l a . R. C i v . 
P. When the movant makes a prima f a c i e showing t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t , the 
burden s h i f t s t o the nonmovant t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e c r e a t i n g such an i s s u e . Bass v.  
So u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989). E v i d e n c e i s ' s u b s t a n t i a l ' i f i t 
i s of 'such weight and q u a l i t y t h a t f a i r - m i n d e d 
persons i n the e x e r c i s e of i m p a r t i a l judgment can 
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r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o 
be proved.' W r i g h t , 654 So. 2d a t 543 ( q u o t i n g West  
v. Founders L i f e Assurance Co. of F l o r i d a , 547 So. 
2d 870, 871 ( A l a . 1989)). Our r e v i e w i s f u r t h e r 
s u b j e c t t o the c a v e a t t h a t t h i s C ourt must r e v i e w 
the r e c o r d i n a l i g h t most f a v o r a b l e t o the 
nonmovant and must r e s o l v e a l l r e a s o n a b l e doubts 
a g a i n s t the movant. Wilma Corp. v. F l e m i n g Foods of  
Alabama, I n c . , 613 So. 2d 359 ( A l a . 1993); Banners  
v. B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412, 413 ( A l a . 
1990)." 

Hobson v. American Cast I r o n Pipe Co., 690 So. 2d 341, 344 

( A l a . 1997). 

On a p p e a l , M i l l e r argues t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment i n f a v o r of L i b e r t y Park on h i s 

n e g l i g e n c e c l a i m based on a p r e m i s e s - l i a b i l i t y t h e o r y because, 

he says, the q u e s t i o n s whether L i b e r t y Park had n o t i c e of the 

a l l e g e d d e f e c t and whether L i b e r t y Park f a i l e d t o p r o p e r l y 

i n s p e c t and m a i n t a i n the t e n n i s c o u r t c o n t a i n i n g a d e f e c t i v e 

f i x t u r e are q u e s t i o n s f o r a j u r y t o r e s o l v e , p u r s u a n t t o 

Alabama law. S p e c i f i c a l l y , M i l l e r argues t h a t our supreme 

c o u r t ' s h o l d i n g i n Mims v. Ja c k ' s R e s t a u r a n t , 565 So. 2d 609 

( A l a . 1990), and t h i s c o u r t ' s r e a s o n i n g i n Edwards v.  

I n t e r g r a p h S e r v i c e s Co., 4 So. 3d 495 ( A l a . C i v . App. 2008), 

are a p p l i c a b l e t o the p r e s e n t case and, t h u s , t h a t the t r i a l 

c o u r t e r r e d i n e n t e r i n g a summary judgment. 
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I t i s w e l l s e t t l e d t h a t " [ t ] h e duty owed by a landowner 

t o an i n j u r e d p a r t y depends upon the s t a t u s of the i n j u r e d 

p a r t y i n r e l a t i o n t o the landowner's l a n d , i . e . , i s the 

i n j u r e d p a r t y a t r e s p a s s e r , a l i c e n s e e , or an i n v i t e e . " G a l axy  

C a b l e , I n c . v. D a v i s , 58 So. 3d 93, 98 ( A l a . 2 0 1 0 ) ( f o o t n o t e 

o m i t t e d ) . A l t h o u g h L i b e r t y Park argued t h a t Duncan was a 

l i c e n s e e and not an i n v i t e e , the t r i a l c o u r t c o n s i d e r e d Duncan 

t o have been a b u s i n e s s i n v i t e e of L i b e r t y Park a t the time of 

the i n j u r y f o r the purpose of a d d r e s s i n g the summary-judgment 

motion, n o t i n g t h a t the duty owed t o an i n v i t e e i s h i g h e r than 

the duty owed t o a l i c e n s e e . I d . A c c o r d i n g l y , f o r the purpose 

of r e v i e w i n g the summary judgment, we too c o n s i d e r Duncan t o 

have been an i n v i t e e . 

The l i a b i l i t y of a premises owner t o an i n v i t e e i s w e l l 

e s t a b l i s h e d . 

"'A landowner owes an i n v i t e e the l e g a l duty " t o 
e x e r c i s e r e a s o n a b l e c a r e and d i l i g e n c e t o keep the 
p remises i n a r e a s o n a b l y s a f e c o n d i t i o n f o r the uses 
con t e m p l a t e d by the i n v i t a t i o n , and t o warn the 
i n v i t e e of known dangers, or dangers t h a t ought t o 
have been known, and of which the i n v i t e e was 
i g n o r a n t . " Lamson & S e s s i o n s B o l t Co. v. McCarty, 
234 A l a . 60, a t 62, 173 So. 388 (1937).'" 
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E r v i n v. E x c e l Props., I n c . , 831 So. 2d 38, 41 ( A l a . C i v . App. 

2001) ( q u o t i n g S h e l t o n v. Boston F i n . , I n c . , 638 So. 2d 824, 

825 ( A l a . 1994)). 

However, 

" ' [ t ] h e owner of a premises ... i s not an i n s u r e r of 
the s a f e t y of h i s i n v i t e e s ... , and the p r i n c i p l e of 
res i p s a l o q u i t u r i s not a p p l i c a b l e . There i s no 
presumption of n e g l i g e n c e which a r i s e s from the mere 
f a c t of an i n j u r y t o an i n v i t e e . ' T i c e v. T i c e , 361 
So. 2d 1051, 1052 ( A l a . 1978). In o r d e r t o overcome 
a defendant's p r o p e r l y s u p p o r t e d summary-judgment 
motion, the p l a i n t i f f b ears the burden of p r e s e n t i n g 
s u b s t a n t i a l e v i d e n c e as t o each d i s p u t e d element of 
[ h i s ] c l a i m . See Ex p a r t e Atmore Community Hosp., 719 
So. 2d 1190 ( A l a . 1998); Mann v. Bank of T a l l a s s e e , 
694 So. 2d 1375 ( A l a . C i v . App. 1996)." 

Ex p a r t e H a r o l d L. M a r t i n D i s t r i b . Co., 769 So. 2d 313, 314 

( A l a . 2000). 

" G e n e r a l l y , an i n v i t e e must show not o n l y t h a t he was 

i n j u r e d as the r e s u l t of a d e f e c t i v e c o n d i t i o n on the owner's 

p r e m i s e s , but a l s o t h a t the owner knew or s h o u l d have known of 

the d e f e c t i v e c o n d i t i o n . " Edwards, 4 So. 3d a t 502. However, 

as M i l l e r argued i n the t r i a l c o u r t and as he argues on 

a p p e a l , a showing of a c t u a l or c o n s t r u c t i v e knowledge i s not 

r e q u i r e d a t the summary-judgment stage i n some s p e c i a l 

c i r c u m s t a n c e s . S p e c i f i c a l l y , i n Mims the supreme c o u r t s t a t e d 

as f o l l o w s : 
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" [ I ] n cases where the a l l e g e d d e f e c t i s a p a r t of 
the premises ( i n t h i s case, a l o o s e t h r e s h o l d i n the 
main e n t r a n c e of a r e s t a u r a n t ) , once a p l a i n t i f f has 
made a prima f a c i e showing t h a t a d e f e c t i n a p a r t 
of the premises has caused an i n j u r y , then the 
q u e s t i o n whether the defendant had a c t u a l or 
c o n s t r u c t i v e n o t i c e of the d e f e c t w i l l go t o the 
j u r y , r e g a r d l e s s of whether the p l a i n t i f f makes a 
prima f a c i e showing t h a t the defendant had or s h o u l d 
have had n o t i c e of the d e f e c t a t the time of the 
a c c i d e n t . " 

565 So. 2d a t 610; see a l s o I s b e l l v. A z t e c a s Mexican G r i l l , 

[Ms. 2100333, June 30, 2011] So. 3d , ( A l a . C i v . 

App. 2011) ( r e v e r s i n g a summary judgment i n f a v o r of the 

r e s t a u r a n t on the ground t h a t the r e s t a u r a n t ' s a c t u a l or 

c o n s t r u c t i v e knowledge of an a l l e g e d d e f e c t i n a booth t h a t 

c o l l a p s e d under r e s t a u r a n t p a t r o n was a q u e s t i o n f o r a j u r y t o 

r e s o l v e ) . 

A d d i t i o n a l l y , t h i s c o u r t n oted i n Edwards t h a t an 

e x c e p t i o n t o the g e n e r a l r equirement t h a t a p l a i n t i f f must 

p r e s e n t s u b s t a n t i a l e v i d e n c e a t the summary-judgment stage 

d e m o n s t r a t i n g t h a t a premises owner had a c t u a l or c o n s t r u c t i v e 

n o t i c e of a dangerous c o n d i t i o n a p p l i e s when "the premises 

owner has f a i l e d t o p e r f o r m a r e a s o n a b l e i n s p e c t i o n or 

maintenance of the premises t o d i s c o v e r and remedy the 

d e f e c t i v e c o n d i t i o n . " 4 So. 3d a t 503. 
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In t h i s case, the t r i a l c o u r t found t h a t M i l l e r f a i l e d t o 

p r e s e n t e v i d e n c e i n d i c a t i n g t h a t the gap between the fence 

frame and c l a y - s u r f a c e d t e n n i s c o u r t was an u n r e a s o n a b l y 

dangerous d e f e c t . 

S p e c i f i c a l l y , the t r i a l c o u r t ' s judgment s t a t e s : 

" I n i t s s u b m i s s i o n s , [ L i b e r t y Park] s h i f t e d the 
burden t o [ M i l l e r ] t o show t h a t the c o n d i t i o n 
c a u s i n g [Duncan's] i n j u r y was dangerous. Here the 
[ c ] o u r t f i n d s t h a t [ M i l l e r ] p r e s e n t e d no e v i d e n c e 
t h a t the premises were 'dangerous.' The s u b m i s s i o n s 
show t h a t the c o u r t s and the fence had been i n p l a c e 
f o r over t h i r t e e n y e a rs and t h a t no one had been 
i n j u r e d on i t b e f o r e . There i s no e v i d e n c e , e i t h e r 
t hrough e x p e r t t e s t i m o n y or o t h e r w i s e , t o show t h a t 
the fence v i o l a t e d some s t a n d a r d of c a r e . 

"Here [ M i l l e r ] has f a i l e d t o submit any e v i d e n c e 
t h a t the O l d Overton premises were not i n a 
r e a s o n a b l y s a f e c o n d i t i o n . There i s no e v i d e n c e 
t h a t L i b e r t y Park knew or s h o u l d have known of any 
dangerous c o n d i t i o n of which i t s h o u l d have warned 
[Duncan]. 

"The mere f a c t t h a t an u n f o r t u n a t e i n j u r y 
o c c u r r e d , does not g i v e r i s e t o an i n f e r e n c e t h a t a 
dangerous c o n d i t i o n e x i s t e d . Ex p a r t e H a r o l d L.  
M a r t i n D i s t r i b . Co., 769 So. 2d 13 ( A l a . 2000) . 
There i s no presumption of n e g l i g e n c e which a r i s e s 
from the mere f a c t of an i n j u r y t o an i n v i t e e . " 

L i b e r t y Park contends t h a t summary judgment was 

a p p r o p r i a t e because the judgment i n c l u d e d a f i n d i n g t h a t the 

fence was not an u n r e a s o n a b l y dangerous d e f e c t and, t h u s , t h a t 

the e x c e p t i o n s n oted i n Mims and Edwards are i n a p p l i c a b l e 
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because those cases are c o n t i n g e n t upon a f i n d i n g t h a t the 

premises c o n t a i n e d a d e f e c t i v e c o n d i t i o n . We agree. 

I n i t i a l l y , we note t h a t the language of b o t h Mims and 

Edwards, upon which M i l l e r h e a v i l y r e l i e s , s u p p o r t s the 

c o n t e n t i o n t h a t a p l a i n t i f f i n a p r e m i s e s - l i a b i l i t y a c t i o n 

must p r e s e n t e v i d e n c e t h a t the c o n d i t i o n of which i t complains 

i s d e f e c t i v e . S p e c i f i c a l l y , Mims s t a t e s : "[O]nce a p l a i n t i f f  

has made a prima f a c i e showing t h a t a d e f e c t i n a p a r t of the  

premises has caused an i n j u r y , then the q u e s t i o n whether the 

defendant had a c t u a l or c o n s t r u c t i v e n o t i c e of the d e f e c t w i l l 

go t o the j u r y . " 565 So. 2d a t 610 (emphasis added). 

A d d i t i o n a l l y , Edwards s t a t e s : " G e n e r a l l y , an i n v i t e e must show 

not o n l y t h a t he was i n j u r e d as the r e s u l t of a d e f e c t i v e  

c o n d i t i o n on the owner's p r e m i s e s , but a l s o t h a t the owner 

knew or s h o u l d have known of the d e f e c t i v e c o n d i t i o n . " 4 So. 

3d a t 502 (emphasis added). T h e r e f o r e , a l t h o u g h these cases 

p r e s e n t e x c e p t i o n s t o the g e n e r a l r u l e t h a t a p l a i n t i f f must 

p r e s e n t e v i d e n c e of a c t u a l or c o n s t r u c t i v e knowledge of a 

d e f e c t i v e c o n d i t i o n a t the summary-judgment stage i n s p e c i f i c 

i n s t a n c e s , these cases do not r e l i e v e a p l a i n t i f f of the 
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requirement t o p r e s e n t e v i d e n c e of a d e f e c t i v e c o n d i t i o n a t 

the summary-judgment s t a g e . 

Moreover, w i t h r e g a r d t o d e f e c t i v e c o n d i t i o n s i n 

p r e m i s e s - l i a b i l i t y c a s es, t h i s c o u r t has s t a t e d : 

" I n Alabama, however, whether an e l e v a t i o n 
i r r e g u l a r i t y i n a s i d e w a l k , curb, or t h r e s h o l d 
c o n s t i t u t e s an u n r e a s o n a b l y dangerous c o n d i t i o n or 
d e f e c t has, so f a r as we are a b l e t o t e l l , always 
been h e l d t o be an i s s u e of f a c t when the p l a i n t i f f 
has p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the 
i r r e g u l a r i t y c r e a t e s a danger. See, e.g., Stephens  
v. C i t y of Montgomery, 575 So. 2d 1095 ( A l a . 1991); 
Mann v. Smith, 561 So. 2d 1112 ( A l a . 1990); Bogue v.  
R & M G r o c e r y , 553 So. 2d 545 ( A l a . 1989); Waits v.  
Crown Dodge C h r y s l e r - P l y m o u t h , I n c . , [770] So. 2d 
[618] ( A l a . C i v . App. 1999); W i l l i a m s v. H a r o l d L.  
M a r t i n D i s t r i b . Co., I n c . , [769] So. 2d [316] ( A l a . 
C i v . App. 1999); Woodward v. H e a l t h Care Auth. of  
the C i t y of H u n t s v i l l e , 727 So. 2d 814 ( A l a . C i v . 
App. 19 98). 

" I n Stephens, the supreme c o u r t r e v e r s e d a 
summary judgment f o r the C i t y i n a t r i p - a n d - f a l l 
case, h o l d i n g t h a t e v i d e n c e of an uneven s i d e w a l k , 
i n which 'one p o r t i o n of the s i d e w a l k ... was 
a p p r o x i m a t e l y one i n c h h i g h e r than another p o r t i o n , ' 
575 So. 2d a t 1096, was e v i d e n c e of a d e f e c t i n the 
s i d e w a l k and c r e a t e d 'a genuine i s s u e of m a t e r i a l 
f a c t , s u i t a b l e f o r j u r y d e t e r m i n a t i o n . ' I d . a t 1097. 
In Mann, the supreme c o u r t a l s o r e v e r s e d a summary 
judgment i n f a v o r of the premises owner. The 
p l a i n t i f f ' s e x p e r t , an e n g i n e e r , t e s t i f i e d t h a t the 
s t e p s l e a d i n g i n t o the defendant's b u s i n e s s were 
d e f e c t i v e because ' [ t ] h e top s t e p was not l e v e l w i t h 
the door jamb, but was s l i g h t l y below the jamb so 
t h a t someone e n t e r i n g the s t o r e had t o s t e p from the 
top s t e p up t o e n t e r the s t o r e . ' 561 So. 2d a t 1114. 
The supreme c o u r t h e l d t h a t the p l a i n t i f f s had 
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' e s t a b l i s h e d e v i d e n c e from which a j u r y c o u l d f i n d 
t h a t a d e f e c t e x i s t e d i n the s t e p s . ' I d . 

" I n Bogue, the supreme c o u r t r e v e r s e d a summary 
judgment f o r the p r i v a t e p r emises owner i n a 
s l i p - a n d - f a l l case. I t h e l d t h a t the p l a i n t i f f ' s 
e x p e r t , a c i v i l e n g i n e e r , had p r e s e n t e d s u f f i c i e n t 
e v i d e n c e f o r a j u r y t o determine whether the 
p l a i n t i f f ' s f a l l was caused by a d e f e c t i n the 
p r e m i s e s . The e n g i n e e r had t e s t i f i e d t h a t the f a l l 
was caused by a drop i n e l e v a t i o n from the doorway 
of the s t o r e t o the p a r k i n g l o t . 

" I n W a i t s , t h i s c o u r t h e l d t h a t an a r c h i t e c t ' s 
t e s t i m o n y - - t h a t the r a i s e d t h r e s h o l d over which the 
p l a i n t i f f t r i p p e d a t an a utomobile d e a l e r ' s s e r v i c e 
department was unsafe and dangerous f o r customers-¬
p r e s e n t e d 'a genuine i s s u e of m a t e r i a l f a c t ... as 
t o whether a d e f e c t e x i s t e d . ' [770] So. 2d a t [620]. 
... In Woodward, a v i s i t o r t o a h o s p i t a l emergency 
room t r i p p e d and f e l l on a curb i n the h o s p i t a l ' s 
p a r k i n g garage. The p l a i n t i f f ' s e x p e r t t e s t i f i e d 
t h a t a ' l e v e l change,' combined w i t h the n i g h t t i m e 
l i g h t i n g c o n d i t i o n s i n the p a r k i n g garage, 
' c r e a t e [ d ] a h a z a r d f o r persons t r a v e r s i n g on f o o t 
from the ... p a r k i n g garage t o the emergency room,' 
727 So. 2d a t 817. The h o s p i t a l d i d not argue t h a t 
the p l a c e where the p l a i n t i f f f e l l was not a 
dangerous d e f e c t ; i t argued o n l y t h a t the d e f e c t was 
open and o b v i o u s . T h i s c o u r t assumed the e x i s t e n c e 
of a d e f e c t and framed the i s s u e i n terms of whether 
the d e f e c t was open and o b v i o u s , c o n c l u d i n g t h a t the 
e x p e r t ' s t e s t i m o n y p r e s e n t e d a j u r y q u e s t i o n as [to] 
whether the d e f e c t was open and o b v i o u s . " 

Howard v. Andy's S t o r e f o r Men, 757 So. 2d 1208, 1211-12 ( A l a . 

C i v . App. 2000). Howard i l l u s t r a t e s the n e c e s s i t y of 

p r e s e n t i n g e v i d e n c e i n d i c a t i n g t h a t an i r r e g u l a r i t y on the 

p r e m i s e s , such as the gap between the fence frame and the 
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c l a y - s u r f a c e d t e n n i s c o u r t i n t h i s case, i s d e f e c t i v e i n o r d e r 

t o c r e a t e a genuine i s s u e of m a t e r i a l f a c t . 

In t h i s case, the t r i a l c o u r t found t h a t L i b e r t y Park 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the gap between the fence 

f r a m i n g and the c l a y - s u r f a c e d t e n n i s c o u r t was not d e f e c t i v e 

or u n r e a s o n a b l y dangerous. 3 T h e r e f o r e , the burden s h i f t e d t o 

M i l l e r t o p r e s e n t s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t the 

3 I n i t s motion f o r a summary judgment, L i b e r t y Park argued 
t h a t the gap between the fence frame and c l a y - s u r f a c e d t e n n i s 
c o u r t i s not an u n r e a s o n a b l y dangerous d e f e c t because, i n the 
13^ y e a r s s i n c e the c o m p l e t i o n of the t e n n i s c o u r t s and the 
i n s t a l l a t i o n of the f e n c i n g , not a s i n g l e i n j u r y had o c c u r r e d 
i n v o l v i n g a t e n n i s p l a y e r b e i n g h u r t when h i s or her arm was 
caught under the f e n c i n g , d e s p i t e the f a c t t h a t the c o u r t s 
were c o n s t a n t l y used d u r i n g t h a t p e r i o d . See Robinson v.  
Gant t, 673 So. 2d 441 ( A l a . C i v . App. 1995) ( a f f i r m i n g summary 
judgment f o r premises owner when the p l a i n t i f f f a i l e d t o 
produce s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t the premises 
owner knew or had reason t o know t h a t t h e r e was a danger posed 
by snakes near the apartment-complex p o o l when no one had ever 
been b i t t e n by a snake i n the p o o l area b e f o r e ) ; B u t l e r v. AAA  
Warehousing & Moving Co., 686 So. 2d 291 ( A l a . C i v . App. 1996) 
( a f f i r m i n g summary judgment f o r company t h a t had p r e s e n t e d 
e v i d e n c e i n d i c a t i n g t h a t r e v i e w i n g s t a n d , which p l a i n t i f f 
c l a i m e d was u n r e a s o n a b l y dangerous as e r e c t e d , had been s e t up 
i n the same manner w i t h the a l l e g e d l y dangerous 5 - i n c h 
v e r t i c a l gaps between l e v e l s f o r 25 years w i t h o u t i n j u r y t o a 
parade p a t r o n ) ; and Edwards, supra ( a f f i r m i n g summary judgment 
on d e s i g n - d e f e c t c l a i m when the a l l e g e d l y d e f e c t i v e f l o o r i n g 
had been used f o r over 14 years w i t h o u t i n j u r y ) . L i b e r t y Park 
a l s o s u b m i t t e d the a f f i d a v i t of Samuel G. Lowrey I I I , the 
p r o j e c t manager f o r L i b e r t y Park, t o f u r t h e r s u p p o r t i t s 
a s s e r t i o n t h a t the f e n c i n g was not a d e f e c t of the p r e m i s e s . 
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gap was i n d e e d an u n r e a s o n a b l y dangerous d e f e c t on the 

p r e m i s e s . However, the t r i a l c o u r t c l e a r l y s t a t e d i n i t s 

judgment t h a t M i l l e r had p r e s e n t e d no such e v i d e n c e , l e t a l o n e 

s u b s t a n t i a l e v i d e n c e , t h a t the c o n d i t i o n was dangerous. 

F u r t h e r , on a p p e a l , M i l l e r a l s o f a i l s t o argue t h a t the 

gap between the fence frame and the c l a y - s u r f a c e d t e n n i s c o u r t 

i s a d e f e c t i v e c o n d i t i o n ; i n s t e a d , he argues o n l y t h a t the 

q u e s t i o n s whether L i b e r t y Park had n o t i c e of the a l l e g e d 

d e f e c t and whether L i b e r t y Park f a i l e d t o p r o p e r l y i n s p e c t and 

m a i n t a i n the t e n n i s c o u r t c o n t a i n i n g an a l l e g e d l y d e f e c t i v e 

f i x t u r e are q u e s t i o n s f o r a j u r y t o r e s o l v e , p u r s u a n t t o 

Alabama law. Thus, M i l l e r has waived any argument as t o the 

t r i a l c o u r t ' s h o l d i n g t h a t t h e r e was no d e f e c t i v e c o n d i t i o n on 

the p r e m i s e s . See Pardue v. P o t t e r , 632 So. 2d 470, 473 ( A l a . 

1994) ("Issues not argued i n the a p p e l l a n t ' s b r i e f are 

w a i v e d . " ) . 

A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t d i d not e r r 

i n e n t e r i n g summary judgment i n f a v o r of L i b e r t y Park on the 

n e g l i g e n c e c l a i m based on a t h e o r y of premises l i a b i l i t y ; we 

t h e r e f o r e a f f i r m the t r i a l c o u r t ' s judgment. 

AFFIRMED. 
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Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 
concur. 
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