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Rebecca Wright Dreading
V.
James Daniel Dreading
Appeal from St. Clair Circuit Court

(DR-10-184)

BRYAN, Judge.

Rebecca Wright Dreading ("Rebecca"}) appeals from a
Judgment of the St. Clair Circuit Court ("the trial court")
that found her guilty of criminal contempt and sentenced her

to five days in jail, with three days suspended.
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The record on appeal reveals that the contempt judgment
appealed by Rebecca arose out of a custody action between
Rebecca and James Daniel Dreading ("James™). The record
before this court does not reveal how that action originated.
However, for purposes of this appeal, only the following
procedural history is relevant. A motion hearing took place
on February 7, 2011, and, on that date, Rebecca committed
certain acts, set forth in detail infra, that led the trial
court to find Rebecca guilty of contempt after a hearing on
February 10, 2011. The case-action summary contains a
handwritten entry con February 10, 2011, that states: "Contempt
hearing, [Rebecca] present. Testimony of [Rebeccal, [Rebeccal
found in contempt. [Five] days in jail, [three] suspended,
[twe] to serve.™

On March 11, 2011, Rebecca filed a motion to alter,

amend, or vacate the trial court's Judgment of contempt.

‘That entry was signed by the trial-court judge, see Rule
58(a) and (k), Ala. R. Civ. P. (regarding the proper methods
of rendering an order or a judgment), but that judgment was
not entered pursuant to Rule 58(c¢), Ala. R. Civ. P., until
Octcber 18, 2011. See Rule H8(c) ({providing that an order or
Judgment shall ke deemed entered for purposes ¢of the Rules of
Civil and Appellate Prccedure as of the actual date of input
inte the State Judicial Information System) .
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Before the trial court ruled on her postjudgment motion,
Rebecca filed a notice of appeal to this court on March 18,
2011. ©On April 5, 2011, the trial court rendered an order on
Rebecca's postjudgment motion that amended the contempt
Jjudgment dated February 10, 2011.¢ The trial court's amended
contempt judgment stated the following:

"On February 7, 2011, a hearing was held by this
court on outstanding motions. On February 10, 2011
a contempt hearing was held regarding alleged
contempt by [Rebecca] fellowing Lhe February 7, 2011
hearing. During the contempt hearing [Rebeccal] was
present and represented by her counsel., [James] was
represented by his counsel. The Guardian ad Litem
was present.

"[Rebecca] was placed under oath and gave
testimony and the court found as follows:

"Following the February 7, 2011 hearing, the
Guardian ad Litem and her c¢lient (the twelve year
old child of the parties) met in the foyer outside
the courtroom docors near the courtrcocom bathrooms and
water fountain. The Guardian ad Litem and child left
that area leaving the Guardian ad litem's file

‘The trial court's April 5, 2011, amended contempt
Judgment was not entered in the State Judicial Information
System ("SJIS") until October 18, Z011; thus, Rebecca's notice
of appeal, which had been filed before the February 10 and
April 5, 2011, contempt judgments were actually entered into
SJTIS, i1s treated as having been filed on October 18, 2011. See
Rule 4 (a) (4), Ala. R. App. P. ("A notice of appeal filed after
the announcement of a decision or order but before the entry
of the judgment or order shall be treated as filed after the
entry and on the day therecf." (emphasis added)).
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including the Guardian ad Litem's vyellow notebock
with her handwritten notes in 1L. These items were
left in a chair where thev were sitting in the
Toyer.

"[Rebecca] then walked into the foyer area where
the Guardian ad Litem had previously met with her
client.. When the Guardian ad litem returned to the
area and determined that the notebook was missing,
[Rebeccal] was then asked by the Guardian ad Litem
and her own attorney if she knew the whereabouts of
the notebook. [Rebecca] denied knowledge of its
whereabouts. [Rebecca], during the February 10, 2011
hearing, admitted to taking the notebook and placing
it in her crate containing her possessions. She also
admitted tearing out the portion of the Guardian ad
Litem's notebook containing the Guardian ad Litem's
notes, placing the notes 1in her belongings and
throwing the unused portion of the Guardian ad
Litem's notebook in the foyer trash can. [Rebeccal
then left the courthouse. The Guardian ad Litem's
discarded notepad, minus Lhe notes, was located
shortly thereafter in the fover trash can by cocurt
security. A hearing was then set on February 10,
2011 and counsel was notified.

"Prior to the February 10, 2011 hearing,
[Rebecca] returned to the courtroom foyer area and
she testified that one of the reascns she returned
to that area was to see if her own attorney had lied
to her about the existence o¢of a security camera in
the foyer area. During the February 10, 2011
hearing, [Rebeccal 's attornevy, on behalf of
[Rebecca], returned the Guardian ad Litem's notes
which had been taken by [Rebecca] without the
Guardian ad Litem's permission. [Rebecca] then
assured this ccurt that she returned all notes and
that these notes were not copled or duplicated in
any way.

"Following this  hearing, the court found
[Rebecca] 1in contempt [and] order[ed Rebeccal to
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serve 5 days 1n the St. Clair County Jail. However,
the court suspended all but 2 days."

On appeal, Rebecca argues that the trial court's contemptl
Judgment is errcneous because (1) her actions on February 7,
2011, did not constitute a direct contempt, (2) she did not
receive proper notice of a constructive-contempt proceeding,
and (3) the trial-court judge violated specific provisions set
forth in the Alabama Canons of Judicial Ethics.

Tnitially, we note Lthat the appellate briefs of both
parties contain factual allegations and/or have documents
attached that are not in the certified record on appeal.’ As
we have stated ¢on many pricr occasions, "[aln appellate court
is confined in its review Lo the appellate record, that record

cannol be "changed, altered, or varied on appeal by statements

‘Tncluded in the record on appeal is an unverified motion
filed by Rebecca on or about April 14, 2011, after her notice
of appeal had been filed but befcore it became effective, which
was styled "Defendant's Reply to Contempt Details Order.” In
that "motion," which dees not request any specific relief,
Rebecca sets forth her wversicn of the facts that led tc the
finding ¢f contempt. The record con appeal deces not contain a
transcript of any court proceedings. Rebecca's April 14,
2011, metion setting forth her version of the facts cannolt be
considered by this court as an approved statement of the
evidence or proceedings because Rebecca did not attempt to
make her statement of the evidence part of the appellate
reccrd pursuant to Rule 10(d), Ala. R. App. P.
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in briefs of counsel,' and the court may not 'assume error or
presume the existence of facts as to which the record is

gilent.'™ Beverly v Beverly, 28 So. 3d 1, 4 (Ala. Civ. App.

2009) (gueting Quick v. Burton, 960 So. 2d €78, €80-81 (Ala.

Civ. App. 2006)).

Since 1994, the provisions of Rule 70(a), Ala. R. Ciwv.
P., have applied to contempt proceedings arising out of civil
actions. Rule 70A(a) (2), Ala. R. C(Civ. P., provides, 1in
pertinent part:

" (A) 'Direct contempt' means disorderly or
insclent behavior or other misconduct committed in
open court, 1in the presence of the Judge, that
disturbs the court's business, where all of the
egsential elements of the misconduct ocgccur in the
presence ¢of the court and are actually observed by
the court, and where immediate action is essential
to prevent diminution o¢f the court's dignity and
authority kbefore the public.

"(B) 'Constructive contempt' means any criminal
or c¢ivil contempt other than a direct contempt.

"(C) '"Criminal contempt' means either

"(I) Misconduct of any person that
obstructs the administration of justice and
that 1is committed either in the court's
presence or so near thereto as to
interrupt, disturb, or hinder its
proceedings, or

"(idi) Willful disckbedience or
resistance of any person Lo a court's
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lawful writ, subpoena, process, order,
rule, or command, where the dominant
purpose of the finding of contempt is to
punish the contemnor.

"(D) 'Civil contempt! means willful, continuing

failure or refusal of any person to comply with a
court's lawful writ, subpoena, process, order, rule,
or command that by its nature 1is still capabkle of
being complied with."

(Emphasis added.)

The trial court does nobt specify whether 1L found Rebecca
guilty of direct contemplL or constructive contempt.
determination is Impertant because the procedure for finding
a party in direct contempt is different from the procedure

required before a party can be found guilty of constructive

contempt. Rule 70A provides:
"(b) Summary Disposition of Direct Contempt
Proceedings.

"(1) Finding. The court may summarily
find in contempt any person who commits a
direct contempt, immediately notifying the
person of its finding. The Jjudge shall
cause to be prepared a written order
reciting the grounds for the finding,
including a statement that the Jjudge
observed the conduct c¢onstituting the
contempt. The order shall be signed by the
Jjudge and entered of record.

"(Z2) Mitigation, The court shall
apprise the person of the specific conduct
on which the finding is based and give that

Such a
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person a reasonable opportunity to present
evidence or argument regarding excusing or
mitigating clircumstances. No decision
concerning the punishment to be Imposed
shall be made during the course of the
proceeding out of which the contempt
arises, unless prompt punishment is
imperative Lo achleve immediate vindication
of the court's dignity and authority.

"(3) Sentence. Unless it is pronounced
immediately under subsections (1) and (2)
above, sentence shall be pronounced in open
court, in the presence of the contemnor,
within seven {(7) days after the completion
of the proceeding out of which the contempt
arose.

"(c) Disposition of Constructive Contempt
Proceedings.,

(1) Tnitiation of Action. A
proceeding based on constructive contempt,
whether criminal or c¢ivil, shall be subject
to the rules of c¢ivil procedure. The
proceeding shall be initiated by the filing
of a petiticn seeking a finding of contempt
(Che petition may be in the form of a
counterclaim or cross-claim authorized
under Rule 13[, Ala. R. Civ. P.]}). The
petition shall provide the alleged
contemnor with notice of the essential
facts constituting the alleged contemptuocus
conduct,

"(2) Issuance of Procegs and Notice,
Upcon the filing of a contempt petition, the
clerk shall 1issue process 1in accordance
with these rules, unless the petition is
initiated by a counterclaim or cress-claim
authorized under Rule 13. In any case, the
person against whom the petiticn 1Is




2100565

directed shall be notified (1) of the time
and place for the hearing on the petition
and (2) that failure to appear at the
hearing may result in the issuance of a
writ of arrest pursuant to Rule 70A(d), to
compel  the presence o¢f the alleged
contemnor.

"(3) Right to Counsel. In actions
invelving c¢criminal contempt, upon the
request of the alleged contemncr and prcoof
of indigence, counsel shall be appointed to
represent the alleged contemnor.”

(Emphasis added.)

There 1s no indication in the record on appeal that the
procedure set forth in Rule 70A{c), Ala. R. Civ. P., was
provided to Rebecca 1in the present case. There 1s no
indication that a contempt petition was filed, and, thus,
there 1s no i1ndication that the clerk of the trial court
issued process 1n accordance with the Rules of Civil
Procedure. Thus, the record reveals that the contempt
proceeding beleow did not conform to the procedure set forth in
Rule 70A(c), and, therefore, in order for the Jjudgment to be
valid, the trial ccurt must have Tfcound Rebecca in direct

contempt. Sece Carpenter v. Newman, 852 So. Zd 1002, 1006 (Ala.

Civ. App. 2002) (concluding that the trial ccurt had fcund the

appellant guilty of direct contempt after considering the
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language in the judgment, the procedural history of the case,
and the fact that there was no indicaticon in the record that
any party sought to hold the appellant in contempt}).

On appeal, Rebecca argues that her actions that led to
the finding of contempt were committed cutside the courtrcom
and cutside the presence of the trial-court judge and that,
therefore, her actions do not constitute a direct contempt of
court. We agree. The plain language of Rule 7T0A(2) (A)
provides that the allegedly contemptuous behavior must have
been committed in open court, in the presence of the trial-
court judge, so that "all of the essential elements of the
misconduct occur in the presence of the court and are actually
observed by the court." It is clear from the trial court's
findings of fact set forth &above that all the essential
elements of Rebecca's misceonduct did not occur in c¢pen court
or in the presence of the judge. Thus, Rebecca's misconduct

could not have constituted direct contempt. See Charles Mfg.

Co. v. United Furniture Workers, 361 Sc¢. 2d 1033, 1036 (Ala.

1878) ("Direct contempts are those committed in the "presence'
of the judge, where all of the essential elements of the

misconduct are under the eye of the court, and are actually
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observed by the court. If some of the essential elements are
not perscnally cobserved by the judge it i1s an indirect[, or
constructive,] contempt.").

Accordingly, because we conclude that Rebecca's
misconduct did not constitute direct contempt, and because we
have determined that the procedure reguired for a finding of
constructive contempt was not followed, we reverse the trial
court's judgment finding Rebecca in contempt.-

REVERSED.

Thompson, P.J., and Thomas and Moore, JJ., concur.

Pittman, J., concurs in the result, without writing.

‘In light of the fact that we are reversing the trial
court's judgment on the grcunds set forth above, we pretermit
discussicn of the remainder of the arguments presented by
Rebecca on appeal. Furthermore, we note that cur decision does
not necessarily preclude the filing of a constructive-contempt
action against Rebecca.
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