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v. 

James Daniel Dreading 
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(DR-10-184) 

BRYAN, Judge. 

Rebecca Wright Dreading ("Rebecca") appeals from a 

judgment of the S t . C l a i r C i r c u i t C ourt ("the t r i a l c o u r t " ) 

t h a t found her g u i l t y of c r i m i n a l contempt and sentenced her 

t o f i v e days i n j a i l , w i t h t h r e e days suspended. 
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The r e c o r d on a p p e a l r e v e a l s t h a t the contempt judgment 

ap p e a l e d by Rebecca arose out of a c u s t o d y a c t i o n between 

Rebecca and James D a n i e l Dreading ("James"). The r e c o r d 

b e f o r e t h i s c o u r t does not r e v e a l how t h a t a c t i o n o r i g i n a t e d . 

However, f o r purposes of t h i s a p p e a l , o n l y the f o l l o w i n g 

p r o c e d u r a l h i s t o r y i s r e l e v a n t . A motion h e a r i n g took p l a c e 

on F e b r u a r y 7, 2011, and, on t h a t d a t e , Rebecca committed 

c e r t a i n a c t s , s e t f o r t h i n d e t a i l i n f r a , t h a t l e d the t r i a l 

c o u r t t o f i n d Rebecca g u i l t y of contempt a f t e r a h e a r i n g on 

F e b r u a r y 10, 2011. The c a s e - a c t i o n summary c o n t a i n s a 

h a n d w r i t t e n e n t r y on F e b r u a r y 10, 2011, t h a t s t a t e s : "Contempt 

h e a r i n g , [ R e b e c c a ] p r e s e n t . Testimony of [ R e b e c c a ] , [ R e b e c c a ] 

found i n contempt. [ F i v e ] days i n j a i l , [ t h r e e ] suspended, 

[two] t o s e r v e . " 1 

On March 11, 2011, Rebecca f i l e d a motion t o a l t e r , 

amend, or v a c a t e the t r i a l c o u r t ' s judgment of contempt. 

1That e n t r y was s i g n e d by the t r i a l - c o u r t judge, see Rule 
58(a) and ( b ) , A l a . R. C i v . P. ( r e g a r d i n g the p r o p e r methods 
of r e n d e r i n g an o r d e r or a judgment), but t h a t judgment was 
not e n t e r e d p u r s u a n t t o Rule 5 8 ( c ) , A l a . R. C i v . P., u n t i l 
October 18, 2011. See Rule 58(c) ( p r o v i d i n g t h a t an o r d e r or 
judgment s h a l l be deemed e n t e r e d f o r purposes of the R u l e s of 
C i v i l and A p p e l l a t e Procedure as of the a c t u a l date of i n p u t 
i n t o the S t a t e J u d i c i a l I n f o r m a t i o n System). 
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B e f o r e the t r i a l c o u r t r u l e d on her postjudgment motion, 

Rebecca f i l e d a n o t i c e of a p p e a l t o t h i s c o u r t on March 18, 

2011. On A p r i l 5, 2011, the t r i a l c o u r t r e n d e r e d an o r d e r on 

Rebecca's postjudgment motion t h a t amended the contempt 

judgment d a t e d F e b r u a r y 10, 2011. 2 The t r i a l c o u r t ' s amended 

contempt judgment s t a t e d the f o l l o w i n g : 

"On F e b r u a r y 7, 2011, a h e a r i n g was h e l d by t h i s 
c o u r t on o u t s t a n d i n g motions. On F e b r u a r y 10, 2011 
a contempt h e a r i n g was h e l d r e g a r d i n g a l l e g e d 
contempt by [Rebecca] f o l l o w i n g the F e b r u a r y 7, 2011 
h e a r i n g . D u r i n g the contempt h e a r i n g [Rebecca] was 
p r e s e n t and r e p r e s e n t e d by her c o u n s e l . [James] was 
r e p r e s e n t e d by h i s c o u n s e l . The G u a r d i a n ad L i t e m 
was p r e s e n t . 

"[Rebecca] was p l a c e d under o a t h and gave 
t e s t i m o n y and the c o u r t found as f o l l o w s : 

" F o l l o w i n g the F e b r u a r y 7, 2011 h e a r i n g , the 
G u a r d i a n ad L i t e m and her c l i e n t (the t w e l v e year 
o l d c h i l d of the p a r t i e s ) met i n the f o y e r o u t s i d e 
the courtroom doors near the courtroom bathrooms and 
water f o u n t a i n . The G u a r d i a n ad L i t e m and c h i l d l e f t 
t h a t a r e a l e a v i n g the G u a r d i a n ad l i t e m ' s f i l e 

2The t r i a l c o u r t ' s A p r i l 5, 2011, amended contempt 
judgment was not e n t e r e d i n the S t a t e J u d i c i a l I n f o r m a t i o n 
System ("SJIS") u n t i l October 18, 2011; t h u s , Rebecca's n o t i c e 
of a p p e a l , which had been f i l e d b e f o r e the F e b r u a r y 10 and 
A p r i l 5, 2011, contempt judgments were a c t u a l l y e n t e r e d i n t o 
S J I S , i s t r e a t e d as h a v i n g been f i l e d on October 18, 2011. See 
Rule 4(a) (4), A l a . R. App. P. ("A n o t i c e of a p p e a l f i l e d a f t e r 
the announcement of a d e c i s i o n or o r d e r but b e f o r e the e n t r y 
of the judgment or o r d e r s h a l l be t r e a t e d as f i l e d a f t e r the 
e n t r y and on the day t h e r e o f . " (emphasis added)). 
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i n c l u d i n g the G u a r d i a n ad L i t e m ' s y e l l o w notebook 
w i t h her h a n d w r i t t e n notes i n i t . These items were 
l e f t i n a c h a i r where th e y were s i t t i n g i n the 
f o y e r . 

"[Rebecca] then walked i n t o the f o y e r area where 
the G u a r d i a n ad L i t e m had p r e v i o u s l y met w i t h her 
c l i e n t . When the G u a r d i a n ad l i t e m r e t u r n e d t o the 
area and determined t h a t the notebook was m i s s i n g , 
[Rebecca] was then asked by the G u a r d i a n ad L i t e m 
and her own a t t o r n e y i f she knew the whereabouts of 
the notebook. [Rebecca] d e n i e d knowledge of i t s 
whereabouts. [Rebecca], d u r i n g the F e b r u a r y 10, 2011 
h e a r i n g , a d m i t t e d t o t a k i n g the notebook and p l a c i n g 
i t i n her c r a t e c o n t a i n i n g her p o s s e s s i o n s . She a l s o 
a d m i t t e d t e a r i n g out the p o r t i o n of the G u a r d i a n ad 
L i t e m ' s notebook c o n t a i n i n g the G u a r d i a n ad L i t e m ' s 
n o t e s , p l a c i n g the notes i n her b e l o n g i n g s and 
t h r o w i n g the unused p o r t i o n of the G u a r d i a n ad 
L i t e m ' s notebook i n the f o y e r t r a s h can. [Rebecca] 
then l e f t the c o u r t h o u s e . The G u a r d i a n ad L i t e m ' s 
d i s c a r d e d notepad, minus the n o t e s , was l o c a t e d 
s h o r t l y t h e r e a f t e r i n the f o y e r t r a s h can by c o u r t 
s e c u r i t y . A h e a r i n g was then s e t on F e b r u a r y 10, 
2011 and c o u n s e l was n o t i f i e d . 

" P r i o r t o the F e b r u a r y 10, 2011 h e a r i n g , 
[Rebecca] r e t u r n e d t o the courtroom f o y e r area and 
she t e s t i f i e d t h a t one of the reasons she r e t u r n e d 
t o t h a t a r e a was t o see i f her own a t t o r n e y had l i e d 
t o her about the e x i s t e n c e of a s e c u r i t y camera i n 
the f o y e r a r e a . D u r i n g the F e b r u a r y 10, 2011 
h e a r i n g , [ R e b e c c a ] ' s a t t o r n e y , on b e h a l f of 
[Rebecca], r e t u r n e d the G u a r d i a n ad L i t e m ' s notes 
which had been taken by [Rebecca] w i t h o u t the 
G u a r d i a n ad L i t e m ' s p e r m i s s i o n . [Rebecca] then 
a s s u r e d t h i s c o u r t t h a t she r e t u r n e d a l l notes and 
t h a t these notes were not c o p i e d or d u p l i c a t e d i n 
any way. 

" F o l l o w i n g t h i s h e a r i n g , the c o u r t found 
[Rebecca] i n contempt [and] o r d e r [ e d Rebecca] t o 
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ser v e 5 days i n the S t . C l a i r County J a i l . However, 
the c o u r t suspended a l l but 2 days." 

On a p p e a l , Rebecca argues t h a t the t r i a l c o u r t ' s contempt 

judgment i s erroneous because (1) her a c t i o n s on Febr u a r y 7, 

2011, d i d not c o n s t i t u t e a d i r e c t contempt, (2) she d i d not 

r e c e i v e p r o p e r n o t i c e of a c o n s t r u c t i v e - c o n t e m p t p r o c e e d i n g , 

and (3) the t r i a l - c o u r t judge v i o l a t e d s p e c i f i c p r o v i s i o n s s e t 

f o r t h i n the Alabama Canons of J u d i c i a l E t h i c s . 

I n i t i a l l y , we note t h a t the a p p e l l a t e b r i e f s of bot h 

p a r t i e s c o n t a i n f a c t u a l a l l e g a t i o n s and/or have documents 

a t t a c h e d t h a t are not i n the c e r t i f i e d r e c o r d on a p p e a l . 3 As 

we have s t a t e d on many p r i o r o c c a s i o n s , " [ a ] n a p p e l l a t e c o u r t 

i s c o n f i n e d i n i t s r e v i e w t o the a p p e l l a t e r e c o r d , t h a t r e c o r d 

cannot be 'changed, a l t e r e d , or v a r i e d on ap p e a l by statements 

3 I n c l u d e d i n the r e c o r d on ap p e a l i s an u n v e r i f i e d motion 
f i l e d by Rebecca on or about A p r i l 14, 2011, a f t e r her n o t i c e 
of a p p e a l had been f i l e d but b e f o r e i t became e f f e c t i v e , which 
was s t y l e d "Defendant's R e p l y t o Contempt D e t a i l s Order." In 
t h a t "motion," which does not r e q u e s t any s p e c i f i c r e l i e f , 
Rebecca s e t s f o r t h her v e r s i o n of the f a c t s t h a t l e d t o the 
f i n d i n g of contempt. The r e c o r d on ap p e a l does not c o n t a i n a 
t r a n s c r i p t of any c o u r t p r o c e e d i n g s . Rebecca's A p r i l 14, 
2011, motion s e t t i n g f o r t h her v e r s i o n of the f a c t s cannot be 
c o n s i d e r e d by t h i s c o u r t as an approved statement of the 
evi d e n c e or p r o c e e d i n g s because Rebecca d i d not attempt t o 
make her statement of the e v i d e n c e p a r t of the a p p e l l a t e 
r e c o r d p u r s u a n t t o Rule 1 0 ( d ) , A l a . R. App. P. 

5 



2100565 

i n b r i e f s of c o u n s e l , ' and the c o u r t may not 'assume e r r o r or 

presume the e x i s t e n c e of f a c t s as t o which the r e c o r d i s 

s i l e n t . ' " B e v e r l y v B e v e r l y , 28 So. 3d 1, 4 ( A l a . C i v . App. 

2009) ( q u o t i n g Quick v. B u r t o n , 960 So. 2d 678, 680-81 ( A l a . 

C i v . App. 2006)). 

S i n c e 1994, the p r o v i s i o n s of Rule 7 0 ( a ) , A l a . R. C i v . 

P., have a p p l i e d t o contempt p r o c e e d i n g s a r i s i n g out of c i v i l 

a c t i o n s . Rule 7 0 A ( a ) ( 2 ) , A l a . R. C i v . P., p r o v i d e s , i n 

p e r t i n e n t p a r t : 

"(A) ' D i r e c t contempt' means d i s o r d e r l y or 
i n s o l e n t b e h a v i o r or o t h e r misconduct committed i n  
open c o u r t , i n the presence of the judge, t h a t 
d i s t u r b s the c o u r t ' s b u s i n e s s , where a l l of the 
e s s e n t i a l elements of the misconduct occur i n the 
presence of the c o u r t and are a c t u a l l y observed by 
the c o u r t , and where immediate a c t i o n i s e s s e n t i a l 
t o p r e v e n t d i m i n u t i o n of the c o u r t ' s d i g n i t y and 
a u t h o r i t y b e f o r e the p u b l i c . 

"(B) ' C o n s t r u c t i v e contempt' means any c r i m i n a l 
or c i v i l contempt o t h e r than a d i r e c t contempt. 

"(C) ' C r i m i n a l contempt' means e i t h e r 

" ( I ) M i s c o n d u c t of any person t h a t 
o b s t r u c t s the a d m i n i s t r a t i o n of j u s t i c e and 
t h a t i s committed e i t h e r i n the c o u r t ' s 
presence or so near t h e r e t o as t o 
i n t e r r u p t , d i s t u r b , or h i n d e r i t s 
p r o c e e d i n g s , or 

" ( i i ) W i l l f u l d i s o b e d i e n c e or 
r e s i s t a n c e of any p e r s o n t o a c o u r t ' s 

6 
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l a w f u l w r i t , subpoena, p r o c e s s , o r d e r , 
r u l e , or command, where the dominant 
purpose of the f i n d i n g of contempt i s t o 
p u n i s h the contemnor. 

"(D) ' C i v i l contempt' means w i l l f u l , c o n t i n u i n g 
f a i l u r e o r r e f u s a l of any per s o n t o comply w i t h a 
c o u r t ' s l a w f u l w r i t , subpoena, p r o c e s s , o r d e r , r u l e , 
or command t h a t by i t s n a t u r e i s s t i l l c a p able of 
b e i n g c o m p l i e d w i t h . " 

(Emphasis added.) 

The t r i a l c o u r t does not s p e c i f y whether i t found Rebecca 

g u i l t y of d i r e c t contempt or c o n s t r u c t i v e contempt. Such a 

d e t e r m i n a t i o n i s i m p o r t a n t because the proce d u r e f o r f i n d i n g 

a p a r t y i n d i r e c t contempt i s d i f f e r e n t from the procedure 

r e q u i r e d b e f o r e a p a r t y can be found g u i l t y of c o n s t r u c t i v e 

contempt. Rule 70A p r o v i d e s : 

"(b) Summary D i s p o s i t i o n of D i r e c t Contempt 
P r o c e e d i n g s . 

"(1) F i n d i n g . The c o u r t may summarily 
f i n d i n contempt any per s o n who commits a 
d i r e c t contempt, i m m e d i a t e l y n o t i f y i n g the 
pers o n of i t s f i n d i n g . The judge s h a l l 
cause t o be p r e p a r e d a w r i t t e n o r d e r 
r e c i t i n g the grounds f o r the f i n d i n g , 
i n c l u d i n g a statement t h a t the judge  
observed the conduct c o n s t i t u t i n g the  
contempt. The o r d e r s h a l l be s i g n e d by the 
judge and e n t e r e d of r e c o r d . 

"(2) M i t i g a t i o n . The c o u r t s h a l l 
a p p r i s e the per s o n of the s p e c i f i c conduct 
on which the f i n d i n g i s based and g i v e t h a t 

7 



2100565 

pers o n a r e a s o n a b l e o p p o r t u n i t y t o p r e s e n t 
e v i d e n c e or argument r e g a r d i n g e x c u s i n g or 
m i t i g a t i n g c i r c u m s t a n c e s . No d e c i s i o n 
c o n c e r n i n g the punishment t o be imposed 
s h a l l be made d u r i n g the course of the 
p r o c e e d i n g out of which the contempt 
a r i s e s , u n l e s s prompt punishment i s 
i m p e r a t i v e t o a c h i e v e immediate v i n d i c a t i o n 
of the c o u r t ' s d i g n i t y and a u t h o r i t y . 

"(3) Sentence. U n l e s s i t i s pronounced 
i m m e d i a t e l y under s u b s e c t i o n s (1) and (2) 
above, sentence s h a l l be pronounced i n open 
c o u r t , i n the presence of the contemnor, 
w i t h i n seven (7) days a f t e r the c o m p l e t i o n 
of the p r o c e e d i n g out of which the contempt 
a r o s e . 

"(c) D i s p o s i t i o n of C o n s t r u c t i v e Contempt 
P r o c e e d i n g s . 

"(1) I n i t i a t i o n of A c t i o n . A 
p r o c e e d i n g based on c o n s t r u c t i v e contempt, 
whether c r i m i n a l or c i v i l , s h a l l be s u b j e c t 
t o the r u l e s of c i v i l p r o c e d u r e . The 
p r o c e e d i n g s h a l l be i n i t i a t e d by the f i l i n g  
of a p e t i t i o n s e e k i n g a f i n d i n g of contempt 
(the p e t i t i o n may be i n the form of a 
c o u n t e r c l a i m or c r o s s - c l a i m a u t h o r i z e d 
under Rule 13[, A l a . R. C i v . P . ] ) . The 
p e t i t i o n s h a l l p r o v i d e the a l l e g e d 
contemnor w i t h n o t i c e of the e s s e n t i a l 
f a c t s c o n s t i t u t i n g the a l l e g e d contemptuous 
conduct. 

"(2) Issuance of P r o c e s s and N o t i c e . 
Upon the f i l i n g of a contempt p e t i t i o n , the 
c l e r k s h a l l i s s u e p r o c e s s i n accordance 
w i t h these r u l e s , u n l e s s the p e t i t i o n i s 
i n i t i a t e d by a c o u n t e r c l a i m or c r o s s - c l a i m 
a u t h o r i z e d under Rule 13. In any case, the 
p e r s o n a g a i n s t whom the p e t i t i o n i s 
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d i r e c t e d s h a l l be n o t i f i e d (1) of the time 
and p l a c e f o r the h e a r i n g on the p e t i t i o n 
and (2) t h a t f a i l u r e t o appear a t the 
h e a r i n g may r e s u l t i n the i s s u a n c e of a 
w r i t of a r r e s t p u r s u a n t t o Rule 70A(d), t o 
compel the presence of the a l l e g e d 
contemnor. 

"(3) R i g h t t o C o u n s e l . In a c t i o n s 
i n v o l v i n g c r i m i n a l contempt, upon the 
r e q u e s t of the a l l e g e d contemnor and p r o o f 
of i n d i g e n c e , c o u n s e l s h a l l be a p p o i n t e d t o 
r e p r e s e n t the a l l e g e d contemnor." 

(Emphasis added.) 

There i s no i n d i c a t i o n i n the r e c o r d on a p p e a l t h a t the 

procedure s e t f o r t h i n Rule 7 0 A ( c ) , A l a . R. C i v . P., was 

p r o v i d e d t o Rebecca i n the p r e s e n t case. There i s no 

i n d i c a t i o n t h a t a contempt p e t i t i o n was f i l e d , and, t h u s , 

t h e r e i s no i n d i c a t i o n t h a t the c l e r k of the t r i a l c o u r t 

i s s u e d p r o c e s s i n accordance w i t h the R u l e s of C i v i l 

P r ocedure. Thus, the r e c o r d r e v e a l s t h a t the contempt 

p r o c e e d i n g below d i d not conform t o the procedure s e t f o r t h i n 

Rule 7 0 A ( c ) , and, t h e r e f o r e , i n o r d e r f o r the judgment t o be 

v a l i d , the t r i a l c o u r t must have found Rebecca i n d i r e c t 

contempt. See C a r p e n t e r v. Newman, 853 So. 2d 1002, 1006 ( A l a . 

C i v . App. 2002) ( c o n c l u d i n g t h a t the t r i a l c o u r t had found the 

a p p e l l a n t g u i l t y of d i r e c t contempt a f t e r c o n s i d e r i n g the 
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language i n the judgment, the p r o c e d u r a l h i s t o r y of the case, 

and the f a c t t h a t t h e r e was no i n d i c a t i o n i n the r e c o r d t h a t 

any p a r t y sought t o h o l d the a p p e l l a n t i n contempt). 

On a p p e a l , Rebecca argues t h a t her a c t i o n s t h a t l e d t o 

the f i n d i n g of contempt were committed o u t s i d e the courtroom 

and o u t s i d e the presence of the t r i a l - c o u r t judge and t h a t , 

t h e r e f o r e , her a c t i o n s do not c o n s t i t u t e a d i r e c t contempt of 

c o u r t . We agree. The p l a i n language of Rule 70A(2)(A) 

p r o v i d e s t h a t the a l l e g e d l y contemptuous b e h a v i o r must have 

been committed i n open c o u r t , i n the presence of the t r i a l -

c o u r t judge, so t h a t " a l l of the e s s e n t i a l elements of the 

misconduct occur i n the presence of the c o u r t and are a c t u a l l y 

o b s erved by the c o u r t . " I t i s c l e a r from the t r i a l c o u r t ' s 

f i n d i n g s of f a c t s e t f o r t h above t h a t a l l the e s s e n t i a l 

elements of Rebecca's misconduct d i d not occur i n open c o u r t 

or i n the presence of the judge. Thus, Rebecca's misconduct 

c o u l d not have c o n s t i t u t e d d i r e c t contempt. See C h a r l e s Mfg.  

Co. v. U n i t e d F u r n i t u r e Workers, 361 So. 2d 1033, 1036 ( A l a . 

1978) ( " D i r e c t contempts are those committed i n the 'presence' 

of the judge, where a l l of the e s s e n t i a l elements of the 

misconduct are under the eye of the c o u r t , and are a c t u a l l y 
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observed by the c o u r t . I f some of the e s s e n t i a l elements are 

not p e r s o n a l l y observed by the judge i t i s an i n d i r e c t [ , or 

c o n s t r u c t i v e , ] contempt."). 

A c c o r d i n g l y , because we conclude t h a t Rebecca's 

misconduct d i d not c o n s t i t u t e d i r e c t contempt, and because we 

have determined t h a t the procedure r e q u i r e d f o r a f i n d i n g of 

c o n s t r u c t i v e contempt was not f o l l o w e d , we r e v e r s e the t r i a l 

c o u r t ' s judgment f i n d i n g Rebecca i n contempt. 4 

REVERSED. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

4 I n l i g h t of the f a c t t h a t we are r e v e r s i n g the t r i a l 
c o u r t ' s judgment on the grounds s e t f o r t h above, we p r e t e r m i t 
d i s c u s s i o n of the remainder of the arguments p r e s e n t e d by 
Rebecca on a p p e a l . Furthermore, we note t h a t our d e c i s i o n does 
not n e c e s s a r i l y p r e c l u d e the f i l i n g of a c o n s t r u c t i v e - c o n t e m p t 
a c t i o n a g a i n s t Rebecca. 
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