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BRYAN, Judge. 

Gary H a r r i s o n and P a t s y H a r r i s o n a p p e a l from a summary 

judgment i n f a v o r of F a m i l y Home B u i l d e r s , LLC ("FHB"). We 

a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 
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F a c t u a l Background and P r o c e d u r a l H i s t o r y 

On January 5, 2007, the H a r r i s o n s and FHB e n t e r e d i n t o a 

w r i t t e n c o n t r a c t ("the c o n t r a c t " ) i n w h i c h FHB agreed t o 

p e r f o r m r e m o d e l i n g and c o n s t r u c t i o n work ("the work") on the 

H a r r i s o n s ' e x i s t i n g house i n L a u d e r d a l e County. FHB began the 

work; however, on May 4, 2007, the H a r r i s o n s t e r m i n a t e d the 

c o n t r a c t b e f o r e FHB had completed the work. 

On J u l y 16, 2007, the H a r r i s o n s sued FHB, s t a t i n g c l a i m s 

of b r e a c h of c o n t r a c t , n e g l i g e n c e , and f r a u d . As the b a s i s of 

t h e i r b r e a c h - o f - c o n t r a c t c l a i m , the H a r r i s o n s a l l e g e d (1) t h a t 

FHB had agreed t o p e r f o r m the work i n accordance w i t h p l a n s 

and s p e c i f i c a t i o n s p r o v i d e d by the H a r r i s o n s and had f a i l e d t o 

do s o ; (2) t h a t FHB had f a i l e d t o complete the work; (3) t h a t 

FHB had agreed t o p e r f o r m the work i n accordance w i t h 

a p p l i c a b l e b u i l d i n g codes and had f a i l e d t o do s o ; (4) t h a t 

the work performed by FHB had d e f e c t s i n m a t e r i a l s and 

workmanship; (5) t h a t FHB had f a i l e d t o c o o r d i n a t e and 

s u p e r v i s e the work i n an e f f i c i e n t manner; and (6) t h a t FHB 

had o v e r b i l l e d the H a r r i s o n s f o r c o s t s not r e l a t e d t o the 

work. 

As the b a s i s of t h e i r n e g l i g e n c e c l a i m , the H a r r i s o n s 
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a l l e g e d t h a t FHB had breached the duty of care i t owed the 

H a r r i s o n s by f a i l i n g t o p e r f o r m the work i n a workmanlike 

manner, by f a i l i n g t o p e r f o r m the work i n accordance w i t h the 

p l a n s and s p e c i f i c a t i o n s p r o v i d e d by the H a r r i s o n s , by f a i l i n g 

t o complete the work i n a t i m e l y manner, by f a i l i n g t o p e r f o r m 

the work i n accordance w i t h the a p p l i c a b l e b u i l d i n g codes, and 

by f a i l i n g t o c o o r d i n a t e and s u p e r v i s e the work i n a p r o p e r 

manner. 

As the b a s i s of t h e i r f r a u d c l a i m , the H a r r i s o n s a l l e g e d 

t h a t , w h i l e i t was p e r f o r m i n g the work, FHB had m i s r e p r e s e n t e d 

t o the H a r r i s o n s t h a t c e r t a i n c o s t s were i n c u r r e d i n 

p e r f o r m i n g the work and t h a t , i n r e l i a n c e on those 

m i s r e p r e s e n t a t i o n s , the H a r r i s o n s had p a i d FHB f o r m a t e r i a l s 

and l a b o r c o s t s t h a t had not been i n c u r r e d i n the performance 

of the work. 

Answering, FHB d e n i e d the m a t e r i a l a l l e g a t i o n s of the 

H a r r i s o n s ' c o m p l a i n t . The H a r r i s o n s l a t e r amended t h e i r 

c o m p l a i n t t o add a c l a i m t h a t FHB had n e g l i g e n t l y h i r e d , 

t r a i n e d , s u p e r v i s e d , and r e t a i n e d ("the n e g l i g e n t - s u p e r v i s i o n 

c l a i m " ) K y l e Gean, the i n d i v i d u a l who had s u p e r v i s e d the work 

f o r FHB. Answering, FHB d e n i e d the m a t e r i a l a l l e g a t i o n s of the 
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H a r r i s o n s ' amended c o m p l a i n t . 

On March 29, 2010, FHB moved f o r a p a r t i a l summary 

judgment w i t h r e s p e c t t o the H a r r i s o n s ' f r a u d c l a i m . The 

H a r r i s o n s f i l e d no e v i d e n c e i n o p p o s i t i o n t o t h a t motion, and 

the t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g i t on May 20, 2010. 

On August 17, 2010, FHB moved f o r a summary judgment w i t h 

r e s p e c t t o the b r e a c h - o f - c o n t r a c t c l a i m , the n e g l i g e n c e c l a i m , 

and the n e g l i g e n t - s u p e r v i s i o n c l a i m . FHB a s s e r t e d t h a t i t was 

not l i a b l e f o r b r e a c h of c o n t r a c t or n e g l i g e n c e based on the 

a l l e g a t i o n t h a t i t had f a i l e d t o p e r f o r m the work i n 

accordance w i t h the p l a n s and s p e c i f i c a t i o n s because, FHB 

s a i d , the H a r r i s o n s had s u b s t a n t i a l l y changed the p l a n s and 

s p e c i f i c a t i o n s a f t e r the c o n t r a c t was e x e c u t e d . FHB a s s e r t e d 

t h a t i t was not l i a b l e f o r b r e a c h of c o n t r a c t or n e g l i g e n c e 

based on the a l l e g a t i o n t h a t i t had f a i l e d t o complete the 

work because, FHB s a i d , i t was e n t i t l e d t o a r e a s o n a b l e amount 

of time t o complete the work because the c o n t r a c t n e i t h e r 

s p e c i f i e d a date f o r c o m p l e t i o n of the work nor s t a t e d t h a t 

time was of the essence and the H a r r i s o n s had u n i l a t e r a l l y 

t e r m i n a t e d the c o n t r a c t b e f o r e FHB had had a r e a s o n a b l e amount 

of time t o complete the work. FHB a s s e r t e d t h a t i t was not 
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l i a b l e f o r b r e a c h of c o n t r a c t or n e g l i g e n c e based on the 

a l l e g a t i o n t h a t i t had f a i l e d t o p e r f o r m the work i n 

accordance w i t h the a p p l i c a b l e b u i l d i n g codes because, FHB 

s a i d , the H a r r i s o n s had not produced s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t FHB had f a i l e d t o p e r f o r m i t s work i n 

accordance w i t h the a p p l i c a b l e b u i l d i n g codes and, even i f FHB 

had f a i l e d t o p e r f o r m i t s work i n accordance w i t h the 

a p p l i c a b l e b u i l d i n g codes, the ev i d e n c e i n d i c a t e d t h a t the 

H a r r i s o n s had not g i v e n FHB a r e a s o n a b l e amount of time t o 

c o r r e c t such f a i l u r e s b e f o r e u n i l a t e r a l l y t e r m i n a t i n g the 

c o n t r a c t . FHB a s s e r t e d t h a t i t was not l i a b l e f o r b r e a c h of 

c o n t r a c t or n e g l i g e n c e based on the a l l e g a t i o n t h a t t h e r e were 

d e f e c t s i n m a t e r i a l and workmanship because, FHB s a i d , the 

H a r r i s o n s had f a i l e d t o produce s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t t h e r e were d e f e c t s i n m a t e r i a l s and 

workmanship. FHB a s s e r t e d t h a t i t was not l i a b l e f o r b r e a c h of 

c o n t r a c t or n e g l i g e n c e based on the a l l e g a t i o n t h a t i t had 

f a i l e d t o c o o r d i n a t e and s u p e r v i s e the work i n an e f f i c i e n t 

manner because, FHB s a i d , the H a r r i s o n s had f a i l e d t o produce 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t FHB had f a i l e d t o 

c o o r d i n a t e and s u p e r v i s e the work i n an e f f i c i e n t manner. FHB 
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a s s e r t e d t h a t i t was not l i a b l e f o r b r e a c h of c o n t r a c t based 

on the a l l e g a t i o n t h a t i t had o v e r b i l l e d the H a r r i s o n s 

because, FHB s a i d , the H a r r i s o n s had a d m i t t e d t h a t t h e y had no 

ev i d e n c e i n d i c a t i n g t h a t FHB had o v e r b i l l e d them. F i n a l l y , FHB 

a s s e r t e d t h a t i t was not l i a b l e f o r n e g l i g e n t s u p e r v i s i o n 

because, i t s a i d , the H a r r i s o n s had not produced s u b s t a n t i a l 

e v i d e n c e i n d i c a t i n g t h a t Gean was i n c o m p e t e n t . 

FHB s u p p o r t e d i t s summary-judgment motion w i t h , among 

o t h e r t h i n g s , the d e p o s i t i o n t e s t i m o n y of Gean and the 

c o n t r a c t . Gean t e s t i f i e d as f o l l o w s . He was not an employee of 

FHB; he a c t e d as a s u b c o n t r a c t o r of FHB i n p r e p a r i n g an 

e s t i m a t e of the c o s t of the work b e f o r e the c o n t r a c t was 

s i g n e d and i n s u p e r v i s i n g the work a f t e r the c o n t r a c t was 

s i g n e d . B e f o r e the e x e c u t i o n of the c o n t r a c t , he d i s c u s s e d the 

work w i t h the H a r r i s o n s and s u b m i t t e d an e s t i m a t e t o them. H i s 

e s t i m a t e was based on drawings p r o v i d e d by the H a r r i s o n s and 

quotes he had r e c e i v e d from vendors and s u b c o n t r a c t o r s . The 

drawings on which he based h i s e s t i m a t e showed the a d d i t i o n of 

an outdoor k i t c h e n , the removal of the windows from the back 

of the house, the removal of the windows from the garage, the 

removal of the doors from the garage, the a d d i t i o n of a 

6 



2100524 

c o n c r e t e pad, and the r e m o d e l i n g of a bedroom and bathroom 

l o c a t e d i n the w e s t e r n end of the h o u s e . Based on those 

drawings, Gean e s t i m a t e d t h a t the work would c o s t $109,000 and 

would t a k e a p p r o x i m a t e l y f o u r months t o c o m p l e t e . A f t e r the 

c o n t r a c t was s i g n e d , the H a r r i s o n s and t h e i r d e c o r a t o r , 

Madelyn H e r e f o r d , made s u b s t a n t i a l changes t o the work. For 

example, i n March and A p r i l 2007, the s i z e of the outdoor 

k i t c h e n was changed, the s i z e of a p a v i l i o n was changed, a 

p o r c h was added t o the western s i d e of the house, a p o r c h was 

added t o " t h e bay a d d i t i o n " t o the house, s i d e w a l k s were 

added, the bay a d d i t i o n t o the house was e n l a r g e d and changes 

were made t o the r e c e s s e d t u b , the mantel, the f i r e p l a c e , the 

t r a y c e i l i n g , the c o f f e e b a r , the windows, and the f r e n c h 

doors i n t h a t a d d i t i o n . Those changes i n c r e a s e d the amount of 

the work t o be performed, i n c r e a s e d the c o s t of the work, and 

d e l a y e d the performance of the work because those changes 

r e q u i r e d t h a t some of the work t h a t had been completed i n 

accordance w i t h the o r i g i n a l drawings be r e d o n e . Gean 

e s t i m a t e d t h a t a p p r o x i m a t e l y o n e - h a l f of the work had been 

completed when the H a r r i s o n s u n i l a t e r a l l y t e r m i n a t e d the 

c o n t r a c t on May 4, 2007. 
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The c o n t r a c t s i g n e d by the p a r t i e s on J a n u a r y 5, 2007, 

e x p r e s s l y p r o v i d e d t h a t a l l r e p r e s e n t a t i o n s made b e f o r e the 

s i g n i n g of the c o n t r a c t were merged i n t o the c o n t r a c t . The 

c o n t r a c t n e i t h e r s p e c i f i e d a date f o r c o m p l e t i o n of the work 

nor s t a t e d t h a t time was of the e s s e n c e . Moreover, i t d i d not 

s p e c i f y a t o t a l p r i c e f o r the work. I n s t e a d , i t p r o v i d e d t h a t 

the H a r r i s o n s would pay a l l the c o s t s of p e r f o r m i n g the work 

and, i n a d d i t i o n , would pay FHB a c o n t r a c t o r ' s fee i n the 

amount of 13% of those c o s t s . In a d d i t i o n , the c o n t r a c t 

r e q u i r e d FHB t o p e r f o r m the work i n accordance w i t h p l a n s and 

s p e c i f i c a t i o n s p r o v i d e d by the H a r r i s o n s and t o comply w i t h 

" t h e c o n s t r u c t i o n r e q u i r e m e n t s of a l l l o c a l b u i l d i n g codes." 

In o p p o s i t i o n t o FHB's summary-judgment motion, the 

H a r r i s o n s a s s e r t e d ( 1 ) t h a t FHB's f a i l u r e t o complete the work 

was caused by i t s incompetence r a t h e r than the changes made t o 

the p l a n s and s p e c i f i c a t i o n s a f t e r the c o n t r a c t was s i g n e d ; 

( 2 ) t h a t FHB's c o n t e n t i o n t h a t the H a r r i s o n s had f a i l e d t o 

produce s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t FHB had f a i l e d t o 

comply w i t h the a p p l i c a b l e b u i l d i n g codes had no m e r i t ; ( 3 ) 

t h a t FHB's c o n t e n t i o n t h a t the H a r r i s o n s had f a i l e d t o produce 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the work performed by FHB 
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was d e f e c t i v e had no m e r i t ; (4) t h a t FHB's c o n t e n t i o n t h a t the 

H a r r i s o n s had f a i l e d t o produce s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t FHB had f a i l e d t o c o o r d i n a t e and s u p e r v i s e the 

work i n a p r o p e r manner had no m e r i t ; and (5) t h a t i t was a 

q u e s t i o n of f a c t whether FHB had had a r e a s o n a b l e amount of 

time t o complete the work when the H a r r i s o n s t e r m i n a t e d the 

c o n t r a c t . 

As e v i d e n c e i n o p p o s i t i o n t o the summary-judgment motion, 

the H a r r i s o n s s u b m i t t e d , among o t h e r t h i n g s , the a f f i d a v i t s of 

Gary H a r r i s o n and D e r r i c k Coffman and the H a r r i s o n s ' answers 

t o FHB's i n t e r r o g a t o r i e s . In h i s a f f i d a v i t , Gary H a r r i s o n 

t e s t i f i e d as f o l l o w s . B e f o r e the c o n t r a c t was s i g n e d , Gean 

e s t i m a t e d t h a t the work would c o s t $109,500 and would take 

t h r e e t o f o u r months t o complete; however, when the H a r r i s o n s 

t e r m i n a t e d the c o n t r a c t on May 4, 2007, FHB had performed o n l y 

a p p r o x i m a t e l y 50% of the work, y e t c o s t s of between $135,000 

and $145,000 had a l r e a d y been i n c u r r e d . Gary H a r r i s o n f u r t h e r 

t e s t i f i e d : 

"As s t a t e d i n my a t t o r n e y ' s t e r m i n a t i o n l e t t e r , 
the work performed by [FHB] was not p erformed i n a 
competent and workmanlike manner i n c o n f o r m i t y w i t h 
the a p p l i c a b l e b u i l d i n g codes. ... In our answer t o 
[ F H B ' s ] i n t e r r o g a t o r y number 4, my w i f e and I l i s t e d 
a number of examples of d e f e c t i v e work performed by 
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[FHB] a t our house. ... 

" D u r i n g the course of performance of the j o b by 
[ F HB], we e x p e r i e n c e d a r e c u r r e n t problem w i t h 
[FHB's] not p r o p e r l y manning the j o b . [FHB's] 
employees were not c o n s i s t e n t l y on the j o b on a 
d a i l y b a s i s and we e x p e r i e n c e d some weeks i n which 
t h e r e were no employees of [FHB] on the j o b a t a l l . 
On o t h e r o c c a s i o n s , we saw one or two of [FHB's] 
employees a t our house wo r k i n g when a f u l l crew was 
e x p e c t e d and needed. 

"Our j o b a l s o was not p r o p e r l y s u p e r v i s e d by 
K y l e Gean, [FHB's] r e p r e s e n t a t i v e on the s i t e . K y l e 
was not on our j o b on a r e g u l a r b a s i s and t h i s was 
perhaps because we l e a r n e d he was w o r k i n g on o t h e r 
j o b s a t the same time as he was b e i n g p a i d t o work 
a t our house. Mr. Gean f a i l e d t o o r d e r m a t e r i a l s 
needed f o r use i n the work i n a t i m e l y f a s h i o n [ ] as 
w e l l as he o r d e r e d m a t e r i a l s which were not s u i t a b l e 
f o r use a t our house and t h i s r e q u i r e d the p r o p e r 
m a t e r i a l s t o be r e o r d e r e d . Mr. Gean d i d not p r o p e r l y 
s c h e d u l e the work or p r o p e r l y c o o r d i n a t e the work of 
the s u b c o n t r a c t o r s and h i s employees wo r k i n g a t our 
house. For example, the s h e e t r o c k man was s c h e d u l e d 
t o s h e e t r o c k when the room t o be sheet r o c k e d was 
not p r e p a r e d and as a r e s u l t h i s work had t o be 
r e s c h e d u l e d . The p a v i l i o n overhead c o n s t r u c t i o n was 
begun b e f o r e the b r i c k w a l l and header were 
addr e s s e d and t h i s caused work t o be stopped on the 
o u t s i d e a d d i t i o n . D e f e c t i v e work performed by [FHB] 
a l s o had t o be t o r n out and redone and the r e p a i r 
work n e c e s s i t a t e d a d d i t i o n a l time t o be performed. 
F i n a l l y , Mr. Gean d i d not f o l l o w the drawings, p l a n s 
and d i r e c t i o n s of Madelyn H e r e f o r d , our i n t e r i o r 
d e c o r a t o r , and Robert Weber, our a r c h i t e c t , and the 
work p r e s c r i b e d by them was never undertaken by 
[FHB] and t h i s l e d t o a d i s o r g a n i z e d work p r o g r e s s 
s c h e d u l e . 

"The f a i l u r e of [FHB] t o complete our p r o j e c t i n 
a t i m e l y and r e a s o n a b l e manner i s due t o the 
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i n c o m p e t e n t , n e g l i g e n t and s u b s t a n d a r d work of [FHB] 
as o u t l i n e d above. I f [FHB] had p r o p e r l y manned the 
j o b , f o l l o w e d the d i r e c t i o n s of our a r c h i t e c t and 
i n t e r i o r d e s i g n e r , p r o p e r l y s u p e r v i s e d and 
c o o r d i n a t e d the work of i t s employees and o t h e r 
s u b c o n t r a c t o r s w o r k i n g a t the p r o j e c t and performed 
i t s work i n a workmanlike manner, our p r o j e c t would 
have been completed by mid A p r i l 2007. P r i o r t o 
t e r m i n a t i n g [FHB], I asked [FHB] t o commit t h a t i t 
c o u l d complete my p r o j e c t by May 18, 2007, but [FHB] 
r e f u s e d t o make t h a t commitment. I s u b s e q u e n t l y 
t e r m i n a t e d [FHB's] c o n t r a c t and h i r e d Coffman Custom 
Homes t o c o r r e c t and r e p a i r [FHB's] work and 
complete the work which [FHB] had f a i l e d t o 
com p l e t e . " 

FHB's i n t e r r o g a t o r y number 4, which Gary H a r r i s o n 

r e f e r r e d t o i n h i s a f f i d a v i t , asked the H a r r i s o n s t o d e s c r i b e 

any i n s t a n c e s of FHB's work t h a t they contended were n e g l i g e n t 

or d e f e c t i v e . I n answer t o t h a t i n t e r r o g a t o r y , the H a r r i s o n s 

s t a t e d : 

" C o n c r e t e was poured w i t h o u t any vapor b a r r i e r , w i r e 
mesh or c o n t r o l (expansion) j o i n t s . C o n c r e t e b l o c k s 
under weight b e a r i n g w a l l s of p a v i l i o n and outdoor 
k i t c h e n were l a i d 4" too h i g h and had t o be sawed 
o f f . C o n c r e t e had e x c e s s i v e c r a c k i n g i n a l l 
d i r e c t i o n s and the c r a c k s were of good s i z e . An 
e r r o r i n c a l c u l a t i n g the amount of c o l o r needed f o r 
c o l o r i n g the c o n c r e t e was made c a u s i n g the c o n c r e t e 
on the west end of house t o have t o be poured on a 
d i f f e r e n t d a t e . There were no u t i l i t i e s put under 
the c o n c r e t e pad (except f o r a d r a i n t h a t was 
i n s t a l l e d i m p r o p e r l y ) and the c o l o r was uneven and 
s p l o t c h y l o o k i n g . The s e a l e r appears t o have been 
put on b e f o r e the c o n c r e t e had c o m p l e t e l y cured, 
c a u s i n g b u b b l i n g . C o n c r e t e was never s c o r e d as 
agreed and t h e r e were low sp o t s which a l l o w e d water 
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t o s t a n d . I n some areas of the s l a b the c o n c r e t e was 
s l o p e d toward the house which would a l l o w water t o 
get underneath the house. There were s p o t s where the 
s e a l e r was t h i c k e r than i n o t h e r a r e a s , making s h i n y 
s p o t s . K y l e Gean had homeowner t o hand d i g the 
walkway on the r i v e r s i d e of the p o o l and showed the 
e l e v a t i o n t o be used. A f t e r the walkway was dug, 
l i m e s t o n e g r a v e l began t o 'weep' from under the 
r e t a i n e r w a l l of the p o o l , c a u s i n g an e v e n t u a l 
s e t t l i n g and c r a c k i n g of the p o o l r e t a i n e r w a l l and 
deck. Spa tub f r a m i n g (banger s t r u c t u r e ) was i n 
c o n t a c t w i t h the ground but p r e s s u r e t r e a t e d 
m a t e r i a l was not used and c o n c r e t e f o o t e r was not 
adequate t o h o l d weight of tub f i l l e d w i t h water. 
Header a c r o s s windows on west end of new 
c o n s t r u c t i o n (bathroom) was not t o code. C o n c r e t e 
pad b e s i d e garage door e n t r a n c e had h i g h s p o t s which 
would not a l l o w pad t o d r a i n . Downspout a t pad was 
not run under c o n c r e t e . Load b e a r i n g w a l l i n new 
w a l k - i n c l o s e t was not b u i l t on a double f l o o r j o i s t 
and was t h e r e f o r e not p r o p e r l y s u p p o r t e d . Shrubs and 
p l a n t s were s t a c k e d over t o one s i d e on each end of 
house f o r r e u s e , but i r r i g a t i o n system was s e v e r e l y 
damaged so as t o p r e v e n t w a t e r i n g of shrubs which 
s u b s e q u e n t l y d i e d . I r r i g a t i o n system was h i t 
numerous times d u r i n g e x c a v a t i o n w i t h o u t h a v i n g the 
problem areas marked and the i r r i g a t i o n system 
c o n t r o l l e r was found l a y i n g out i n the weather under 
a row of shrubs. P a v i l i o n f r a m i n g was not done 
a c c o r d i n g t o code and had t o be t o r n down and 
r e b u i l t . The ' I - j o i s t s ' t h a t were p u r c h a s e d f o r use 
on the P a v i l i o n c e i l i n g were c u t on a d i a g o n a l 
c o n t r a r y t o the m a n u f a c t u r e r ' s s p e c i f i c a t i o n s and 
has deemed them i n o p e r a b l e . Two s e t s of French doors 
t h a t were o r d e r e d by K y l e Gean were d e l i v e r e d but 
were i n c o r r e c t i n t h a t each French door had t e n (10) 
l i g h t s i n s t e a d of f i v e (5) l i g h t s per door and had 
t o be r e - o r d e r e d . One of the French doors was 
supposed t o be 4 f e e t wide but the o r d e r was f o r a 
f i v e - f o o t door. The o r d e r f o r the new doors and 
windows was not p l a c e d i n a t i m e l y manner and 
somewhat d e l a y e d the p r o j e c t . B r i c k f a c i n g t o 
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P a v i l i o n f o o t e r was l a i d i n c o r r e c t l y and had t o be 
t o r n away and r e - l a i d . When the b r i c k f a c i n g t o the 
c o n c r e t e pad was r e - l a i d , i t changed the s p a c i n g on 
the b r i c k and s e v e r a l of the mortar j o i n t s (rows) 
were e x c e s s i v e l y wide. The f o o t e r t o the P a v i l i o n 
and outdoor k i t c h e n was not low enough c a u s i n g the 
ground next t o p o o l deck t o be h i g h e r than the p o o l 
deck i t s e l f . B r i c k c o l o r d i d not match the b r i c k on 
the o r i g i n a l house and w i l l have t o be s t a i n e d t o 
make match. T r a y c e i l i n g s i n the master b a t h area 
were i n s t a l l e d and had t o be t o r n out and r e ¬
i n s t a l l e d . E l e c t r i c a l p l u g s and l i g h t f i x t u r e 
mounting boxes are i n s t a l l e d a l o n g w i t h the w i r i n g 
but w i r i n g i s not connected t o a c i r c u i t b r e a k e r 
box. West bathroom w a l l b u i l t and then f u r r e d out t o 
approximate a 2" x 6" w a l l ( a c t u a l l y 1 x 6") and 
the window t h a t was o r d e r e d was 5 which l e a v e s a 
1 [ s i c ] v o i d t h a t must be f u r r e d out. The f l o o r 
of the new p a r t of the bathroom was b u i l t 
a p p r o x i m a t e l y 5/16" h i g h e r than the f l o o r i n the 
o r i g i n a l p a r t . T h i s d i s c r e p a n c y w i l l c o s t more i n 
time f o r the t i l e s e t t e r h a v i n g t o t a p e r t h i s 
d i s c r e p a n c y out over the w i d t h of the f l o o r . Corners 
of f a s c i a boards are b u t t j o i n e d r a t h e r than m i t e r 
j o i n t s as are used around the r e s t of the house. 
Sheet r o c k man was s c h e d u l e d t o i n s t a l l sheet r o c k 
on two d i f f e r e n t o c c a s i o n s but the house was not 
ready f o r him t o s t a r t . Homeowner and 3 men worked 
1 H days t o pr e p a r e room. I n s u l a t i o n was not 
s c h e d u l e d and a f t e r showing up the s h e e t r o c k 
i n s t a l l e r went home f o r 2 days b e f o r e c o m p l e t i n g 
j o b . T r i m work and sheet r o c k were t o r n up on the 
n o r t h w a l l of the c l o s e t and guest b a t h area but 
s h o u l d n ' t have been and had t o be r e p l a c e d . F i r e 
a c c e s s was not i n s t a l l e d [ i n ] a t t i c a rea of new 
a d d i t i o n which i s a g a i n s t code." 

D e r r i c k Coffman's a f f i d a v i t s t a t e d : 

"My name i s D e r r i c k Coffman, I am over the age 
of twenty-one and a r e s i d e n t c i t i z e n of La u d e r d a l e 
County, Alabama. I have p e r s o n a l knowledge of the 
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f a c t s h e r e i n a f t e r s t a t e d i n t h i s A f f i d a v i t . 

" I am s e l f - e m p l o y e d as a r e s i d e n t i a l home 
b u i l d e r . I am and have been f o r s e v e r a l y e a r s 
l i c e n s e d as a r e s i d e n t i a l home b u i l d e r by the Home 
B u i l d e r s L i c e n s u r e Board of the S t a t e of Alabama. As 
such, I am f a m i l i a r w i t h the v a r i o u s b u i l d i n g codes 
which are and have been i n e f f e c t e s t a b l i s h i n g 
s t a n d a r d s f o r the c o n s t r u c t i o n and/or r e n o v a t i o n of 
r e s i d e n c e s i n t h i s S t a t e . 

I know the [ H a r r i s o n s ] . I was i n t r o d u c e d t o the 
[ H a r r i s o n s ] t h r o u g h work which my f i r m , Coffman 
Custom Homes, performed a t the [ H a r r i s o n s ' ] house 
... p u r s u a n t t o a c o s t p l u s c o n t r a c t . My c o s t p l u s 
c o n t r a c t w i t h the H a r r i s o n s was made sometime a f t e r 
t h e y had t e r m i n a t e d t h e i r c o n t r a c t w i t h [FHB]. My 
scope of work i n c l u d e d r e p a i r i n g any d e f e c t i v e work 
performed by [FHB] as w e l l as c o m p l e t i n g the work 
which [FHB] had f a i l e d t o complete under i t s 
agreement w i t h Mr. and Mrs. H a r r i s o n . 

" I am f a m i l i a r w i t h the work performed by [FHB] 
a t the H a r r i s o n s ' r e s i d e n c e based on my i n s p e c t i o n 
of the work p r i o r t o e n t e r i n g i n t o my c o n t r a c t w i t h 
the H a r r i s o n s as w e l l as the problems my f i r m 
e n c o u n t e r e d l a t e r as a r e s u l t of the d e f e c t i v e 
workmanship of [FHB] a t the r e s i d e n c e . The work 
g e n e r a l l y performed by [FHB] which I o bserved a t the 
H a r r i s o n r e s i d e n c e g e n e r a l l y d i d not comply w i t h the 
s t a n d a r d s of the Southern B u i l d i n g Code or f o r t h a t 
m a t t er f a i l e d t o conform w i t h the s t a n d a r d s of any 
o t h e r b u i l d i n g code w i t h which I am f a m i l i a r and/or 
w i t h s t a n d a r d s of good workmanship. The n e g l i g e n t 
and d e f e c t i v e workmanship of [FHB] a t the 
[ H a r r i s o n s ' ] house c r e a t e d a d d i t i o n a l problems and 
expenses f o r the H a r r i s o n s i n r e p a i r i n g [FHB's] 
incompetent work. For example, the c o n c r e t e pad a t 
the r e a r of the house had t o be c o m p l e t e l y t o r n out 
and r e b u i l t because of e x c e s s i v e c r a c k i n g . There 
were numerous o t h e r examples of incompetent and 
n e g l i g e n t workmanship, l i k e the p a v i l i o n work, but 
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time and space do not a l l o w me t o l i s t a l l of these 
problems i n t h i s a f f i d a v i t . 

"[FHB's] work a t the H a r r i s o n s ' r e s i d e n c e was 
s u b s t a n d a r d , d i d not conform w i t h the s t a n d a r d s of 
the Southern B u i l d i n g Code or any o t h e r code and was 
not performed i n compliance w i t h s t a n d a r d s of good 
b u i l d i n g p r a c t i c e . I n c l u d i n g the c o s t of t e a r i n g out 
a l a r g e p o r t i o n of [FHB's] work, the c o s t t o the 
[ H a r r i s o n s ] f o r r e p a i r i n g the work of [FHB] was 
$151,411.55. In a d d i t i o n , the [ H a r r i s o n s ] p a i d my 
f i r m an a d d i t i o n a l sum f o r c o m p l e t i n g [FHB's] work. 
I e s t i m a t e [FHB] had completed o n l y about f i f t y 
p e r c e n t (50%) of i t s work under i t s c o n t r a c t w i t h 
the H a r r i s o n s and, as s t a t e d , most of t h i s work had 
t o be removed and r e p l a c e d or r e p a i r e d . " 

FHB moved t o s t r i k e Gary H a r r i s o n ' s and Coffman's 

a f f i d a v i t s on the ground t h a t they c o n t a i n e d statements t h a t 

were i n a d m i s s i b l e because th e y were not based on p e r s o n a l 

knowledge or c o n s t i t u t e d hearsay. T h e r e a f t e r , FHB deposed 

Coffman and f i l e d a s u p p l e m e n t a l b r i e f i n s u p p o r t of i t s 

summary-judgment motion w i t h e x c e r p t s from Coffman's 

d e p o s i t i o n a t t a c h e d . FHB a s s e r t e d t h a t Coffman's t e s t i m o n y 

s u p p o r t e d FHB's c o n t e n t i o n t h a t the H a r r i s o n s had not g i v e n 

FHB a r e a s o n a b l e amount of time t o complete the work and c i t e d 

Coffman's t e s t i m o n y t h a t the work r e q u i r e d by the c o n t r a c t 

between FHB and the H a r r i s o n s was "a one year p r o j e c t a t 

minimum." FHB a l s o a s s e r t e d t h a t Coffman's t e s t i m o n y s u p p o r t e d 

FHB's c o n t e n t i o n t h a t the changes i n the p l a n s and 
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s p e c i f i c a t i o n s made by the H a r r i s o n s and t h e i r d e c o r a t o r had 

caused d e l a y s i n FHB's performance of the work and c i t e d the 

f o l l o w i n g t e s t i m o n y by Coffman: 

"[By FHB's a t t o r n e y ] Q. I f the p l a n s were t o change, 
would t h a t cause i t t o take l o n g e r ? 

"A. Yes. 

"Q. Why i s t h a t ? 

"A. W e l l , i f you've b u i l t t o a c e r t a i n p l a n and then 
you have t o b a c k t r a c k and t e a r something out and 
change i t , of c o u r s e , t h a t can take l o n g e r . I f 
you've got a s e t of p l a n s and you're b u i l d i n g t o 
them p l a n s and p l a n s and changes are made p r i o r t o 
you g e t t i n g t o the s t e p and s t a g e s of the change, 
then o t h e r than a few minutes of s i t t i n g down and 
s a y i n g l e t ' s do i t t h i s way i n s t e a d of t h a t way, 
t h a t doesn't make much of an i n c r e a s e i n your time. 
Only i f you've a l r e a d y went p a s t t h a t p o i n t and you 
have t o go hack and t e a r something out, a change 
t h a t way c o u l d add t o the t i m e . 

"Q. How do changes such as t h a t a f f e c t l i n i n g up 
your s u b c o n t r a c t o r s ? 

"A. W e l l , i f a c e r t a i n s u b c o n t r a c t o r i s s c h e d u l e d t o 
be t h e r e a c e r t a i n day and a change causes you t o 
not be ready f o r them t h a t c e r t a i n day, then t h e y 
have t o r e s c h e d u l e . A l o t of times they've got 
another j o b s c h e d u l e d p a s t y o u r s . So, sometimes 
t h e y ' l l go t o your next j o b and y o u ' l l get bumped t o 
the end of t h e i r l i s t and then y o u ' l l have t o get 
them when t h e y ' r e a v a i l a b l e more than when you're 
ready f o r them." 

However, Coffman t e s t i f i e d t h a t the c o n c r e t e poured by 

FHB's s u b c o n t r a c t o r was d e f e c t i v e because i t had c r a c k s t h a t 
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extended below the s u r f a c e and because some of i t s s u r f a c e 

s l o p e d away from the d r a i n s t h a t had been i n s t a l l e d i n the 

c o n c r e t e . Coffman f u r t h e r t e s t i f i e d t h a t , due t o those 

d e f e c t s , a l l the c o n c r e t e poured by FHB's s u b c o n t r a c t o r had t o 

be t o r n out and r e p l a c e d . Coffman a l s o t e s t i f i e d t h a t the 

c r a c k s i n the c o n c r e t e c o u l d have r e s u l t e d from a f a i l u r e t o 

compact the s o i l b e f o r e the c o n c r e t e was poured, which would 

be a v i o l a t i o n of the I n t e r n a t i o n a l R e s i d e n t i a l B u i l d i n g Code; 

however, he d i d not know whether FHB's s u b c o n t r a c t o r had 

f a i l e d t o compact the s o i l . 

In a d d i t i o n , Coffman t e s t i f i e d t h a t FHB's s u b c o n t r a c t o r 

had not framed a bathroom c o r r e c t l y , which was a v i o l a t i o n of 

the I n t e r n a t i o n a l R e s i d e n t i a l B u i l d i n g Code, and t h a t he had 

t o redo t h a t f r a m i n g . He t e s t i f i e d t h a t FHB's s u b c o n t r a c t o r 

had f a i l e d t o use t r e a t e d wood around the r e c e s s e d tub i n the 

bathroom and t h a t he had t o r e p l a c e i t w i t h t r e a t e d wood. He 

t e s t i f i e d t h a t FHB's s u b c o n t r a c t o r had f a i l e d t o s e a l the 

windows i n the bathroom c o r r e c t l y and t h a t , as a r e s u l t , water 

was coming i n around the window frame. He t e s t i f i e d t h a t he 

had t o remove the windows, redo the s e a l i n g , and then put the 

windows back i n . 
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Coffman a l s o t e s t i f i e d t h a t the f r a m i n g f o r a room t h a t 

was b e i n g added i n another p a r t of the house had t o be taken 

down and redone because the s u p p o r t i n g " I j o i s t s " were c u t , 

which d e p r i v e d them of s t r u c t u r a l i n t e g r i t y . 

The H a r r i s o n s moved t o s t r i k e FHB's su p p l e m e n t a l b r i e f i n 

s u p p o r t of i t s summary-judgment motion. On F e b r u a r y 8, 2011, 

the t r i a l c o u r t e n t e r e d an o r d e r denying the H a r r i s o n s ' motion 

t o s t r i k e FHB's su p p l e m e n t a l b r i e f and g r a n t i n g FHB's summary-

judgment motion. 1 On March 4, 2011, the H a r r i s o n s appealed t o 

the supreme c o u r t , which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

S t a n d a r d of Review 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 

1The r e c o r d on a p p e a l does not i n d i c a t e whether the t r i a l 
c o u r t r u l e d on FHB's motion t o s t r i k e Gary H a r r i s o n ' s and 
Coffman's a f f i d a v i t s . 
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m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p r o v e d . " 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.f v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2001)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

A n a l y s i s 

A. The f r a u d c l a i m 

The H a r r i s o n s have not r a i s e d an i s s u e r e g a r d i n g the 

p r o p r i e t y of the t r i a l c o u r t ' s g r a n t i n g FHB's p a r t i a l - s u m m a r y -

judgment motion w i t h r e s p e c t t o the H a r r i s o n s ' f r a u d c l a i m and 

have not argued t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g t h a t 

motion. "'An a p peals c o u r t w i l l c o n s i d e r o n l y those i s s u e s 

p r o p e r l y d e l i n e a t e d as such, and no m a t ter w i l l be c o n s i d e r e d 

on a p p e a l u n l e s s p r e s e n t e d and argued i n b r i e f . Ex p a r t e  

R i l e y , 464 So. 2d 92 ( A l a . 1985).'" Tucker v. Cullman-

J e f f e r s o n C n t y s . Gas D i s t . , 864 So. 2d 317, 319 ( A l a . 2003) 
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( q u o t i n g B r a x t o n v. S t e w a r t , 539 So. 2d 284, 286 ( A l a . C i v . 

App. 1988)) (emphasis o m i t t e d ) . A c c o r d i n g l y , we a f f i r m the 

p a r t i a l summary judgment w i t h r e s p e c t t o the H a r r i s o n s ' f r a u d 

c l a i m . 

B. The b r e a c h - o f - c o n t r a c t c l a i m 

The H a r r i s o n s argue t h a t the t r i a l c o u r t e r r e d i n 

g r a n t i n g the summary-judgment motion w i t h r e s p e c t t o t h e i r 

b r e a c h - o f - c o n t r a c t c l a i m i n s o f a r as t h a t c l a i m i s based on (1) 

the a l l e g a t i o n t h a t FHB f a i l e d t o p e r f o r m the work i n 

accordance w i t h the p l a n s and s p e c i f i c a t i o n s p r o v i d e d by the 

H a r r i s o n s , (2) the a l l e g a t i o n t h a t FHB f a i l e d t o p e r f o r m the 

work i n a workmanlike manner, and (3) the a l l e g a t i o n t h a t FHB 

f a i l e d t o complete the work. 

" ' [ N ] o t e v e r y p a r t i a l f a i l u r e t o comply w i t h the terms of 

a c o n t r a c t by one p a r t y ... w i l l e n t i t l e the o t h e r p a r t y t o 

abandon the c o n t r a c t a t once.'" Birmingham News Co. v.  

F i t z g e r a l d , 222 A l a . 386, 388 , 133 So. 31, 32 (1931) ( q u o t i n g 

6 R.C.L. p. 926). In the case now b e f o r e us, i n o r d e r f o r the 

H a r r i s o n s t o e s t a b l i s h t h a t they had the r i g h t t o u n i l a t e r a l l y 

t e r m i n a t e the c o n t r a c t on May 4, 2007, th e y bore the burden of 

p r o v i n g t h a t FHB had committed a b r e a c h of the c o n t r a c t t h a t 
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was "'of so m a t e r i a l and s u b s t a n t i a l a n a t u r e as would 

c o n s t i t u t e a defense t o an a c t i o n brought by [FHB] f o r [the 

H a r r i s o n s ' ] r e f u s a l t o p r o c e e d w i t h the c o n t r a c t . ' " I d . 

( q u o t i n g 3 W i l l i s t o n on C o n t r a c t s § 1467). "Whether or not a 

g i v e n b r e a c h i s so m a t e r i a l or e s s e n t i a l may be f r e q u e n t l y a 

q u e s t i o n of f a c t t o be determined by the j u r y , y e t i f i n a 

p a r t i c u l a r case the q u e s t i o n i s so c l e a r as t o be d e c i d e d o n l y 

i n one way, i t i s a q u e s t i o n of law f o r the c o u r t . " I d . 

In o r d e r f o r FHB's b r e a c h of the c o n t r a c t t o c o n s t i t u t e 

a defense t o an a c t i o n brought by FHB based on the H a r r i s o n s ' 

r e f u s a l t o p r o c e e d w i t h the c o n t r a c t , the b r e a c h must be 

s u f f i c i e n t t o e s t a b l i s h t h a t FHB had not r e n d e r e d s u b s t a n t i a l 

performance of the c o n t r a c t . See John D. C a l a m a r i & Joseph M. 

P e r i l l o The Law of C o n t r a c t s § 11.18(b) (4th ed. 1998) 

( " S u b s t a n t i a l performance i s the a n t i t h e s i s of m a t e r i a l 

b r e a c h . I f a b r e a c h i s m a t e r i a l , i t f o l l o w s t h a t s u b s t a n t i a l 

performance has not been r e n d e r e d . " ) . " S u b s t a n t i a l performance 

of a c o n t r a c t does not contemplate e x a c t performance of e v e r y 

d e t a i l but performance of a l l i m p o r t a n t p a r t s . " Mac Pon Co. v.  

V i n s a n t P a i n t i n g & D e c o r a t i n g Co., 423 So. 2d 216, 218 ( A l a . 

1982). 
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The H a r r i s o n s ' answer t o FHB's i n t e r r o g a t o r y number 4, 

the t e s t i m o n y r e g a r d i n g d e f e c t s i n the c o n c r e t e c o n t a i n e d i n 

Coffman's a f f i d a v i t , and the t e s t i m o n y r e g a r d i n g d e f e c t s i n 

the c o n c r e t e and the f r a m i n g c o n t a i n e d i n Coffman's d e p o s i t i o n 

t e s t i m o n y c o n s t i t u t e d s u b s t a n t i a l e v i d e n c e t e n d i n g t o prove 

t h a t FHB had f a i l e d t o p e r f o r m some of i t s work i n a 

workmanlike manner. See P o t t e r v. F i r s t R e a l E s t a t e Co., 844 

So. 2d a t 545 ( " ' " S u b s t a n t i a l e v i d e n c e " i s "evidence of such 

weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of 

i m p a r t i a l judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the 

f a c t sought t o be p r o v e d . " ' " ) . We conclude t h a t the q u e s t i o n 

whether t h a t e v i d e n c e i n d i c a t e s t h a t FHB committed a m a t e r i a l 

b r e a c h of the c o n t r a c t t h a t e n t i t l e d the H a r r i s o n s t o 

t e r m i n a t e the c o n t r a c t u n i l a t e r a l l y i s a q u e s t i o n of f a c t t o 

be d e t e r m i n e d by a j u r y . See Birmingham News Co. v.  

F i t z g e r a l d , 222 A l a . a t 388, 133 So. a t 32 ("Whether or not a 

g i v e n b r e a c h i s so m a t e r i a l or e s s e n t i a l may be f r e q u e n t l y a 

q u e s t i o n of f a c t t o be d e t e r m i n e d by the j u r y " ) . 

T h e r e f o r e , we r e v e r s e the summary judgment w i t h r e s p e c t t o the 

b r e a c h - o f - c o n t r a c t c l a i m i n s o f a r as t h a t c l a i m i s based on the 

a l l e g a t i o n t h a t FHB f a i l e d t o p e r f o r m the work i n a 
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workmanlike manner. 

I n s o f a r as t h e i r b r e a c h - o f - c o n t r a c t c l a i m i s based on the 

a l l e g a t i o n t h a t FHB f a i l e d t o p e r f o r m the work i n accordance 

w i t h the p l a n s and s p e c i f i c a t i o n s , the H a r r i s o n s argue t h a t 

the t r i a l c o u r t e r r e d i n g r a n t i n g the summary-judgment motion 

because, t h e y say, (1) Madelyn H e r e f o r d , t h e i r d e c o r a t o r , 

t e s t i f i e d t h a t FHB i n s t a l l e d plumbing p i p e s and e l e c t r i c a l 

w i r i n g i n the w a l l t o the l e f t of a s l i d i n g p o c k e t door 

i n s t e a d of t o the r i g h t as s p e c i f i e d by the p l a n s , which 

r e q u i r e d t h a t those p i p e s and w i r e s be t o r n out and 

r e i n s t a l l e d , and (2) Gary H a r r i s o n t e s t i f i e d i n h i s a f f i d a v i t 

t h a t "Mr. Gean d i d not f o l l o w the drawings, p l a n s and 

d i r e c t i o n s of Madelyn H e r e f o r d , our i n t e r i o r d e c o r a t o r , and 

Robert Weber, our a r c h i t e c t " That t e s t i m o n y of Gary 

H a r r i s o n i s a mere c o n c l u s o r y statement t h a t , "'cannot be 

c o n s i d e r e d i n r u l i n g upon a summary[-]judgment motion.'" B.M.  

v. Crosby, 581 So. 2d 842, 843 ( A l a . 1991) ( q u o t i n g t r i a l 

c o u r t ' s o r d e r ) . H e r e f o r d ' s t e s t i m o n y tended t o prove one 

i n s t a n c e of FHB's f a i l u r e t o f o l l o w the p l a n s and 

s p e c i f i c a t i o n s . However, i n o r d e r f o r t h a t one i n s t a n c e of 

FHB's f a i l u r e t o f o l l o w the p l a n s and s p e c i f i c a t i o n s t o 
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c o n s t i t u t e a m a t e r i a l b r e a c h of the c o n t r a c t , i t would have t o 

be s u f f i c i e n t t o e s t a b l i s h t h a t FHB had f a i l e d t o render 

s u b s t a n t i a l performance of the c o n t r a c t . See Birmingham News  

Co. v. F i t z g e r a l d , 222 A l a . a t 388, 133 So. a t 32; and 

C a l a m a r i & P e r i l l o The Law of C o n t r a c t s § 11.18(b). We 

conclude t h a t t h a t one i n s t a n c e a l o n e i s not s u f f i c i e n t t o 

e s t a b l i s h t h a t FHB f a i l e d t o render s u b s t a n t i a l performance of 

the c o n t r a c t . See Mac Pon Co. v. V i n s a n t P a i n t i n g & D e c o r a t i n g  

Co. , 423 So. 2d a t 218 ( " S u b s t a n t i a l performance of a c o n t r a c t 

does not contemplate e x a c t performance of e v e r y d e t a i l but 

performance of a l l i m p o r t a n t p a r t s . " ) ; and Birmingham News Co.  

v. F i t z g e r a l d , 222 A l a . a t 388, 133 So. a t 32 ("Whether or not 

a g i v e n b r e a c h i s so m a t e r i a l or e s s e n t i a l may be f r e q u e n t l y 

a q u e s t i o n of f a c t t o be determined by the j u r y , y e t i f i n a 

p a r t i c u l a r case the q u e s t i o n i s so c l e a r as t o be d e c i d e d o n l y 

i n one way, i t i s a q u e s t i o n of law f o r the c o u r t . " ) . 

T h e r e f o r e , we a f f i r m the summary judgment w i t h r e s p e c t t o the 

b r e a c h - o f - c o n t r a c t c l a i m i n s o f a r as t h a t c l a i m i s based on the 

a l l e g a t i o n t h a t FHB f a i l e d t o f o l l o w the p l a n s and 

s p e c i f i c a t i o n s . 

I n s o f a r as t h e i r b r e a c h - o f - c o n t r a c t c l a i m i s based on the 
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a l l e g a t i o n t h a t FHB f a i l e d t o complete the work, the H a r r i s o n s 

argue t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g the summary-

judgment motion because, th e y say, (1) Gean t e s t i f i e d t h a t , 

b e f o r e the c o n t r a c t was s i g n e d , he had e s t i m a t e d t h a t i t would 

take t h r e e t o f o u r months t o complete the work; (2) Gary 

H a r r i s o n t e s t i f i e d t h a t FHB c o u l d have completed the work by 

m i d - A p r i l 2007 i f i t had performed the work p r o p e r l y ; and (3) 

H e r e f o r d t e s t i f i e d as f o l l o w s : 

"[By FHB's a t t o r n e y ] Q. In your judgment, w i t h a l l 
the changes t h a t were made — and i t goes up -- i n 
your n o t e s , up u n t i l A p r i l the 1 s t , between A p r i l 
1 s t and 6t h . Due t o those changes, t h i s j o b c o u l d n ' t 
be completed by March or A p r i l of 2007; i s t h a t 
f a i r ? 

"A. Yes -- no -- w a i t a minute. I s i t f a i r t h a t i t 
was not completed by March or A p r i l ? 

"Q. Due t o the changes? 

"A. I see no reason t h a t i t c o u l d not have been 
completed. 

"Q. Okay. Even changes t h a t were s t i l l made i n March 
and A p r i l , huh? 

"A. W e l l , l o o k a t the changes t h a t were made. We 
changed from a j e t t e d tub t o spa. That -- I b e l i e v e 
t h a t i s -- the space was a l r e a d y t h e r e . The f r a m i n g 
c o u l d have been done." 

We cannot c o n s i d e r Gean's e s t i m a t e t h a t i t would take 

t h r e e t o f o u r months t o p e r f o r m t he c o n t r a c t because the 
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c o n t r a c t e x p r e s s l y p r o v i d e d t h a t a l l r e p r e s e n t a t i o n s made 

b e f o r e the s i g n i n g of the c o n t r a c t were merged i n t o the 

c o n t r a c t . In Ex p a r t e Palm Harbor Homes, I n c . , 798 So. 2d 656, 

660-61 ( A l a . 2001), the supreme c o u r t e x p l a i n e d : 

"As a g e n e r a l r u l e , 'when p a r t i e s reduce a 
c o n t r a c t t o w r i t i n g and i n t e n d t h a t w r i t i n g t o be 
the complete c o n t r a c t , no e x t r i n s i c e v i d e n c e of 
p r i o r or contemporaneous agreements w i l l be 
a d m i s s i b l e t o change, a l t e r , or c o n t r a d i c t the 
c o n t r a c t u a l w r i t i n g . ' Sherman v. Woerner M a g n o l i a  
Farms, I n c . , 565 So. 2d 601, 605 ( A l a . 1990). T h i s 
i s so, because, ' a l l p r i o r and contemporaneous  
n e g o t i a t i o n s are [deemed t o be] merged' i n t o t h a t 
w r i t i n g . Crimson Indus., I n c . v. K i r k l a n d , 736 So. 
2d 597, 601 ( A l a . 1999) (emphasis i n o r i g i n a l ) . 

"'When a c o n t r a c t c o n t a i n s ... a merger c l a u s e , 
the agreement i s deemed t o be " i n t e g r a t e d , " such 
t h a t e v i d e n c e of p r i o r or contemporaneous agreements 
s h a l l not be a d m i t t e d t o c o n t r a d i c t the terms of the 
agreement.' Johnson E n t e r s . of J a c k s o n v i l l e , I n c . v.  
FPL Group, I n c . , 162 F.3d 1290, 1309 (11th C i r . 
1998). Merger c l a u s e s thus c r e a t e a presumption t h a t 
the w r i t i n g r e p r e s e n t s an i n t e g r a t e d , t h a t i s , the 
f i n a l and complete, agreement of the p a r t i e s . See 
Tallmadge B r o s . , I n c . v. I r o q u o i s Gas T r a n s m i s s i o n  
Sys., L.P., 252 Conn. 479, 504, 746 A.2d 1277, 1291 
n. 15 (2000). 'In o r d e r t o r e b u t the presumption 
and, i n e f f e c t , i n v a l i d a t e the merger c l a u s e , a 
p a r t y must o f f e r e v i d e n c e t o e s t a b l i s h the e x i s t e n c e 
of f r a u d , bad f a i t h , u n c o n s c i o n a b i l i t y , n e g l i g e n t 
o m i s s i o n or m i s t a k e i n f a c t . ' Smith v. C e n t r a l Soya  
of Athens, I n c . , 604 F. Supp. 518, 526 (E.D. N.C. 
1985). See a l s o Lake Martin/Alabama Power L i c e n s e e  
Ass'n, I n c . v. Alabama Power Co., 601 So. 2d 942, 
945 ( A l a . 1992) ('When f r a u d i n the inducement has 
been r u l e d out, ... a l l p r i o r statements and 
n e g o t i a t i o n s are merged i n t o the w r i t t e n c o n t r a c t 
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and ... i n the absence of an a m b i g u i t y ... , p a r o l 
e v i d e n c e w i l l not be r e c e i v e d t o e x p l a i n , 
c o n t r a d i c t , v a r y , add t o , or s u b t r a c t from the 
e x p r e s s terms of the w r i t t e n c o n t r a c t . ' ) . Whether a 
c o n t r a c t i s i n t e g r a t e d i s o r d i n a r i l y a q u e s t i o n of 
law f o r the c o u r t t o d e c i d e . Moore v. P e n n s y l v a n i a  
C a s t l e Energy Corp., 89 F.3d 791, 797 (11th C i r . 
1996); A s s o c i a t e d C a t a l o g M e r c h a n d i s e r s , I n c . v.  
Chagnon, 210 Conn. 734, 740, 557 A.2d 525, 528 
(1989); Walker v. S a r i c k s , 360 Pa. 594, 599, 63 A.2d 
9, 11 (1949); see a l s o H i b b e t t S p o r t i n g Goods v.  
Biernbaum, 375 So. 2d 431, 435 ( A l a . 1979)." 

In the case now b e f o r e us, the H a r r i s o n s have not argued t h a t 

an e x c e p t i o n t o the merger d o c t r i n e a p p l i e s t o Gean's 

e s t i m a t e . C o n s equently, the merger c l a u s e i n the c o n t r a c t 

p r e c l u d e s us from c o n s i d e r i n g the e s t i m a t e . See Ex p a r t e Palm 

Harbor Homes, I n c . 

Because the c o n t r a c t n e i t h e r s p e c i f i e d a date f o r 

c o m p l e t i o n of the work nor s t a t e d t h a t time was of the 

essence, FHB was e n t i t l e d t o a r e a s o n a b l e time t o p e r f o r m the 

c o n t r a c t . See Lemon v. G o l f T e r r a c e Owners Ass'n, 611 So. 2d 

263, 265 ( A l a . 1992) ("[W]here a c o n t r a c t u a l o b l i g a t i o n t o 

p e r f o r m e x i s t s , and no time i s p r e s c r i b e d i n the c o n t r a c t f o r 

performance, the law r e q u i r e s the o b l i g a t e d p a r t y t o p e r f o r m 

w i t h i n a 'reasonable t i m e . ' " ) . A l t h o u g h Coffman, who t e s t i f i e d 

as an e x p e r t w i t n e s s on b e h a l f of the H a r r i s o n s , t e s t i f i e d i n 

h i s d e p o s i t i o n t h a t i t would t a k e a minimum of a year t o 
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p e r f o r m the work, the H a r r i s o n s s u b m i t t e d s u f f i c i e n t e v i d e n c e 

t o e s t a b l i s h a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

whether the H a r r i s o n s a f f o r d e d FHB a r e a s o n a b l e time t o 

p e r f o r m the work b e f o r e t e r m i n a t i n g the c o n t r a c t on May 4, 

2007. I d . ("What i s a r e a s o n a b l e time depends on the na t u r e of 

the a c t t o be done and a l l of the c i r c u m s t a n c e s r e l a t i n g t o 

t h a t a c t . T h i s , n e c e s s a r i l y , i s a q u e s t i o n t o be det e r m i n e d by 

the t r i e r of f a c t . " ) . Moreover, we conclude t h a t , i f a j u r y 

s h o u l d f i n d t h a t the H a r r i s o n s a f f o r d e d FHB a r e a s o n a b l e time 

t o complete the work, i t would a l s o be a j u r y q u e s t i o n whether 

FHB's f a i l u r e t o complete the work by May 4, 2007, c o n s t i t u t e d 

a m a t e r i a l b r e a c h of the c o n t r a c t t h a t would e n t i t l e the 

H a r r i s o n s t o t e r m i n a t e the c o n t r a c t u n i l a t e r a l l y . Birmingham  

News Co. v. F i t z g e r a l d , 222 A l a . a t 388, 133 So. a t 32. 

T h e r e f o r e , we r e v e r s e the summary judgment w i t h r e s p e c t t o the 

b r e a c h - o f - c o n t r a c t c l a i m i n s o f a r as t h a t c l a i m i s based on the 

a l l e g a t i o n t h a t FHB f a i l e d t o complete the work. 

The H a r r i s o n s have not c h a l l e n g e d the summary judgment 

w i t h r e s p e c t t o the b r e a c h - o f - c o n t r a c t c l a i m i n s o f a r as t h a t 

c l a i m i s based on any o t h e r a l l e g a t i o n s . "When an a p p e l l a n t 

f a i l s t o argue an i s s u e i n i t s b r i e f , t h a t i s s u e i s waived." 
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B o s h e l l v. K e i t h , 418 So. 2d 89, 92 ( A l a . 1982). T h e r e f o r e , we 

a f f i r m the summary judgment w i t h r e s p e c t t o the b r e a c h - o f -

c o n t r a c t c l a i m i n s o f a r as t h a t c l a i m i s based on any 

a l l e g a t i o n o t h e r than the a l l e g a t i o n s t h a t FHB breached the 

c o n t r a c t by f a i l i n g t o p e r f o r m the work i n a workmanlike 

manner and by f a i l i n g t o complete the work. 

C. The n e g l i g e n c e c l a i m 

The H a r r i s o n s c h a l l e n g e the summary judgment w i t h r e s p e c t 

t o the n e g l i g e n c e c l a i m i n s o f a r as t h a t c l a i m i s based on the 

a l l e g a t i o n s t h a t FHB f a i l e d t o s u p e r v i s e the performance of 

the work i n a p r o p e r manner, f a i l e d t o p e r f o r m the work i n a 

workmanlike manner, and f a i l e d t o p e r f o r m the work i n 

accordance w i t h the p l a n s and s p e c i f i c a t i o n s . The same 

ev i d e n c e t h a t we h e l d c o n s t i t u t e d s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g the FHB had not pe r f o r m e d some of i t s work i n a 

workmanlike manner f o r purposes of the b r e a c h - o f - c o n t r a c t 

c l a i m a l s o c o n s t i t u t e s s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t 

FHB f a i l e d t o p e r f o r m some of i t s work i n a workmanlike manner 

f o r purposes of the n e g l i g e n c e c l a i m . A c c o r d i n g l y , based on 

t h a t e v i d e n c e , we r e v e r s e the summary judgment w i t h r e s p e c t t o 

the n e g l i g e n c e c l a i m i n s o f a r as i t i s based on the a l l e g a t i o n 
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t h a t FHB f a i l e d t o p e r f o r m some of i t s work i n a workmanlike 

manner. See P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d a t 

545. 

Moreover, H e r e f o r d ' s t e s t i m o n y t h a t FHB i n s t a l l e d the 

p i p e s and w i r e s t o the l e f t of the pocket door i n s t e a d of t o 

the r i g h t of i t as r e q u i r e d by the p l a n s and s p e c i f i c a t i o n s 

c o n s t i t u t e s s u b s t a n t i a l e v i d e n c e t e n d i n g t o prove t h a t FHB 

f a i l e d t o p e r f o r m the work i n accordance w i t h the p l a n s and 

s p e c i f i c a t i o n s . I d . For purposes of the b r e a c h - o f - c o n t r a c t 

c l a i m , i t was n e c e s s a r y t h a t the H a r r i s o n s e s t a b l i s h t h a t 

FHB's f a i l u r e t o p e r f o r m the work i n accordance w i t h the p l a n s 

and s p e c i f i c a t i o n s c o n s t i t u t e d a m a t e r i a l b r e a c h of the 

c o n t r a c t , and we are a f f i r m i n g the summary judgment w i t h 

r e s p e c t t o the b r e a c h of c o n t r a c t c l a i m i n s o f a r as i t i s based 

on the a l l e g a t i o n t h a t FHB f a i l e d t o p e r f o r m the work i n 

accordance w i t h the p l a n s and s p e c i f i c a t i o n s because we have 

c o n c l u d e d t h a t the s i n g l e i n s t a n c e of FHB's f a i l u r e t o p e r f o r m 

the work i n accordance w i t h the p l a n s and s p e c i f i c a t i o n s 

a t t e s t e d t o by H e r e f o r d d i d not e s t a b l i s h t h a t i t c o n s t i t u t e d 

a m a t e r i a l b r e a c h of the c o n t r a c t . However, f o r purposes of 

the n e g l i g e n c e c l a i m , the H a r r i s o n s are not r e q u i r e d t o prove 
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t h a t FHB's f a i l u r e t o p e r f o r m the work i n accordance w i t h the 

p l a n s and s p e c i f i c a t i o n s c o n s t i t u t e d a m a t e r i a l b r e a c h of the 

c o n t r a c t . A c c o r d i n g l y , based on H e r e f o r d ' s t e s t i m o n y t h a t FHB 

i n s t a l l e d the p i p e s and w i r e s t o the l e f t of the pocket door 

i n s t e a d of t o the r i g h t of i t as r e q u i r e d by the p l a n s and 

s p e c i f i c a t i o n s , we r e v e r s e the summary judgment w i t h r e s p e c t 

t o the n e g l i g e n c e c l a i m i n s o f a r as i t i s based on the 

a l l e g a t i o n t h a t FHB f a i l e d t o p e r f o r m the work i n accordance 

w i t h the p l a n s and s p e c i f i c a t i o n s . 

With r e s p e c t t o the a l l e g a t i o n t h a t FHB f a i l e d t o 

s u p e r v i s e the performance of the work i n a p r o p e r manner, Gary 

H a r r i s o n t e s t i f i e d i n h i s a f f i d a v i t t h a t Gean f a i l e d t o come 

t o the j o b s i t e on a r e g u l a r b a s i s , f a i l e d t o o r d e r m a t e r i a l s 

i n a t i m e l y manner, and f a i l e d t o s c h e d u l e and c o o r d i n a t e the 

work of s u b c o n t r a c t o r s i n a p r o p e r manner. In a d d i t i o n , Gary 

H a r r i s o n d e s c r i b e d two examples of Gean's f a i l u r e t o 

c o o r d i n a t e the work of s u b c o n t r a c t o r s i n a p r o p e r manner. Gary 

H a r r i s o n a l s o t e s t i f i e d t h a t Gean had o r d e r e d m a t e r i a l s t h a t 

were not s u i t a b l e f o r the work, which had t o be r e p l a c e d . That 

t e s t i m o n y c o n s t i t u t e d s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t FHB 

had not s u p e r v i s e d the performance of the work i n a p r o p e r 
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manner. See P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d a t 

545. A c c o r d i n g l y , we r e v e r s e the summary judgment w i t h r e s p e c t 

t o the n e g l i g e n c e c l a i m i n s o f a r as i t i s based on the 

a l l e g a t i o n t h a t FHB f a i l e d t o s u p e r v i s e the performance of the 

work i n a p r o p e r manner. 

The H a r r i s o n s have not c h a l l e n g e d the summary judgment 

w i t h r e s p e c t t o the n e g l i g e n c e c l a i m i n s o f a r as t h a t c l a i m i s 

based on any o t h e r a l l e g a t i o n s . "When an a p p e l l a n t f a i l s t o 

argue an i s s u e i n i t s b r i e f , t h a t i s s u e i s waived." B o s h e l l v.  

K e i t h , 418 So. 2d a t 92. A c c o r d i n g l y , we a f f i r m the summary 

judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m i n s o f a r as t h a t 

c l a i m i s based on any a l l e g a t i o n s o t h e r than the a l l e g a t i o n s 

t h a t FHB f a i l e d t o p e r f o r m the work i n a workmanlike manner, 

f a i l e d t o p e r f o r m the work i n accordance w i t h the p l a n s and 

s p e c i f i c a t i o n s , and f a i l e d t o s u p e r v i s e the performance of the 

work i n a p r o p e r manner. 

D. The n e g l i g e n t - s u p e r v i s i o n c l a i m 

The H a r r i s o n s f i r s t argue t h a t the t r i a l c o u r t e r r e d i n 

g r a n t i n g the summary-judgment motion w i t h r e s p e c t t o the 

n e g l i g e n t - s u p e r v i s i o n c l a i m because, t h e y say, FHB's n a r r a t i v e 

statement of u n d i s p u t e d f a c t " f a i l s t o i n c l u d e a f a c t u a l 
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statement p e r t a i n i n g t o the i s s u e of [FHB's] n e g l i g e n t 

employment, s u p e r v i s i o n , and/ or r e t e n t i o n of the s e r v i c e s of 

K y l e Gean." H a r r i s o n ' s b r i e f , a t p. 39. However, FHB a s s e r t e d 

t h a t i t was e n t i t l e d t o a summary judgment w i t h r e s p e c t t o the 

n e g l i g e n t - s u p e r v i s i o n c l a i m on the ground t h a t the H a r r i s o n s 

had not produced s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t Gean was 

incompetent. "When the b a s i s of a summary-judgment motion i s 

a f a i l u r e of the nonmovant's e v i d e n c e , the movant's burden ... 

i s l i m i t e d t o i n f o r m i n g the c o u r t of the b a s i s of i t s motion 

-- t h a t i s , the moving p a r t y must i n d i c a t e where the nonmoving 

p a r t y ' s case s u f f e r s an e v i d e n t i a r y f a i l u r e . " R e c t o r v. B e t t e r 

Houses, I n c . , 820 So. 2d 75, 80 ( A l a . 2001). The H a r r i s o n s 

have c i t e d no l e g a l a u t h o r i t y s t a n d i n g f o r the p r o p o s i t i o n 

t h a t , when the b a s i s of a summary-judgment motion i s a f a i l u r e 

of the nonmovant's e v i d e n c e , the movant must i n c l u d e i n h i s or 

her n a r r a t i v e statement of u n d i s p u t e d f a c t s a f a c t u a l 

statement r e g a r d i n g the f a i l u r e of t h a t e v i d e n c e . 

"Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t 
arguments i n an a p p e l l a n t ' s b r i e f c o n t a i n ' c i t a t i o n s 
t o the c a ses, s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s 
of the r e c o r d r e l i e d on.' ... [ I ] t i s w e l l s e t t l e d 
t h a t a f a i l u r e t o comply w i t h the r e q u i r e m e n t s of 
Rule 28(a)(10) r e q u i r i n g c i t a t i o n of a u t h o r i t y i n 
s u p p o r t of the arguments p r e s e n t e d p r o v i d e s t h i s 
C ourt w i t h a b a s i s f o r d i s r e g a r d i n g those arguments. 
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Ex p a r t e Showers, 812 So. 2d 277, 281 ( A l a . 2001)." 

S t a t e Farm Mut. Auto. I n s . Co. v. M o t l e y , 909 So. 2d 806, 822 

( A l a . 2005). Because the H a r r i s o n s have not c i t e d any l e g a l 

a u t h o r i t y s u p p o r t i n g t h e i r f i r s t argument r e g a r d i n g the 

n e g l i g e n t - s u p e r v i s i o n c l a i m , we d e c l i n e t o c o n s i d e r t h a t 

argument. I d . 

The H a r r i s o n s a l s o argue t h a t the t r i a l c o u r t e r r e d i n 

g r a n t i n g the summary-judgment motion w i t h r e s p e c t t o t h e i r 

n e g l i g e n t - s u p e r v i s i o n c l a i m because, they say, the t r i a l c o u r t 

had b e f o r e i t e v i d e n c e i n d i c a t i n g t h a t Gean had never 

s u p e r v i s e d a j o b as l a r g e as the work t o be performed on the 

H a r r i s o n s ' house, t h a t the p r i n c i p a l s of FHB seldom came t o 

the j o b s i t e t o check on the performance of the work and 

v o i c e d no concerns about the q u a l i t y of the work t o Gean 

d e s p i t e the H a r r i s o n s ' c o m p l a i n i n g t o them, t h a t Gean f a i l e d 

t o s u p e r v i s e the performance of the work i n a p r o p e r manner, 

and t h a t the work was not performed i n a workmanlike manner. 

However, the H a r r i s o n s have not s u p p o r t e d t h i s argument w i t h 

any l e g a l a u t h o r i t y . T h e r e f o r e , we d e c l i n e t o c o n s i d e r i t . I d . 

A c c o r d i n g l y , we a f f i r m the summary judgment w i t h r e s p e c t t o 

the n e g l i g e n t - s u p e r v i s i o n c l a i m . 
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C o n c l u s i o n 

In summary, we r e v e r s e the summary judgment w i t h r e s p e c t 

t o the b r e a c h - o f - c o n t r a c t c l a i m i n s o f a r as i t i s based on the 

a l l e g a t i o n s t h a t FHB f a i l e d t o p e r f o r m the work i n a 

workmanlike manner and t h a t FHB f a i l e d t o complete the 

c o n t r a c t w i t h i n a r e a s o n a b l e t i m e ; we r e v e r s e the summary 

judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m i n s o f a r as i t i s 

based on the a l l e g a t i o n s t h a t FHB f a i l e d t o p e r f o r m the work 

i n a workmanlike manner, f a i l e d t o p e r f o r m the work i n 

accordance w i t h the p l a n s and s p e c i f i c a t i o n s , and f a i l e d t o 

s u p e r v i s e the performance of the work i n a p r o p e r manner; we 

a f f i r m the judgment of the t r i a l c o u r t i n a l l o t h e r r e s p e c t s ; 

and we remand the cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t 

w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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