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PER CURIAM. 

Danny W. Turner appeals from the judgment e n t e r e d i n 

f a v o r of W i l l i e Moore, L i n d s e y S e l f Smith, and Emmett J . 
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Graham ( h e r e i n a f t e r c o l l e c t i v e l y " t h e d e f e n d a n t s " ) . 1 In h i s 

c o m p l a i n t , Turner a l l e g e d t h a t the defendants were l i a b l e f o r 

v a r i o u s t o r t s because, he s a i d , t h e y i m p r o p e r l y w i t h h e l d $24 

from money d e p o s i t e d i n t o h i s P r i s o n e r Money on D e p o s i t 

("PMOD") account t o pay f o r m e d i c a l co-pays. Turner a s s e r t s 

t h a t , p u r s u a n t t o the r e g u l a t i o n s of the Alabama Department of 

C o r r e c t i o n s ("the DOC"), he was exempt from h a v i n g t o pay the 

co-pays because, he s a y s , he i s a c h r o n i c - c a r e p a t i e n t . 

On January 27, 2011, the defendants f i l e d a motion f o r a 

summary judgment and a t t a c h e d s e v e r a l e x h i b i t s t o the motion. 

The next day, January 28, 2011, the t r i a l c o u r t e n t e r e d a 

judgment g r a n t i n g the defendant's motion and d i s m i s s i n g 

Turner's a c t i o n . The t r i a l c o u r t d i d not s t a t e i t s b a s i s f o r 

the d i s m i s s a l . Turner appealed on F e b r u a r y 8, 2011. 

Turner contends t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a 

judgment i n f a v o r of the defendants w i t h o u t g i v i n g him the 

o p p o r t u n i t y t o respond t o t h e i r motion and because genuine 

1 I n h i s c o m p l a i n t , Turner named Moore and L i n d s e y Smith 
as d e f e n d a n t s , as w e l l as i n d i v i d u a l s named S e l f and Graham, 
whose f i r s t names Turner s a i d were unknown t o him. An 
a t t o r n e y f o r the Alabama Department of C o r r e c t i o n s s u b m i t t e d 
a n o t i c e of appearance on b e h a l f of Moore, L i n d s e y S e l f Smith, 
and Graham. 
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i s s u e s of m a t e r i a l f a c t e x i s t t h a t would p r e c l u d e a summary 

judgment. A t the o u t s e t , the defendants a s s e r t t h a t , because 

Turner d i d not f i l e a postjudgment motion c h a l l e n g i n g the 

t r i a l c o u r t ' s d e c i s i o n t o g r a n t t h e i r summary-judgment motion 

or c h a l l e n g i n g i t s h a v i n g g r a n t e d the motion b e f o r e Turner had 

had an o p p o r t u n i t y t o respond, n e i t h e r i s s u e r a i s e d by Turner 

has been p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

The defendants c o r r e c t l y p o i n t out t h a t 

" [ t ] h i s c o u r t w i l l not p l a c e a t r i a l c o u r t ' " ' i n 
e r r o r on ma t t e r s which the r e c o r d r e v e a l s i t n e i t h e r 
r u l e d upon nor was p r e s e n t e d the o p p o r t u n i t y t o r u l e  
upon.'"' V e r n e u i l l e [v. Buchanan Lumber of M o b i l e ,  
I n c . ] , 914 So. 2d [822,] 824 [ ( A l a . 2005)] ( q u o t i n g 
J.K. v. Lee County Dep't of Human Res., 668 So. 2d 
813, 817 ( A l a . C i v . App. 1995), q u o t i n g i n t u r n 
W i l s o n v. S t a t e Dep't of Human Res., 527 So. 2d 
1322, 1324 ( A l a . C i v . App. 1988) (emphasis added i n 
V e r n e u i l l e ) ) . " 

A.W., by and through Hogeland v. Wood, 57 So. 3d 751, 759 

(A l a . 2010). 

Because Turner never r a i s e d i n the t r i a l c o u r t the i s s u e 

of whether the t r i a l c o u r t e r r e d i n e n t e r i n g the judgment 

w i t h o u t a l l o w i n g him the o p p o r t u n i t y t o respond t o the 

defendant's motion, the t r i a l c o u r t d i d not have the 

o p p o r t u n i t y t o r u l e on t h a t i s s u e . Thus, we agree w i t h the 

defendants t h a t the i s s u e of the t i m i n g of the e n t r y of the 
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judgment cannot be c o n s i d e r e d on a p p e a l . However, as t o the 

p r o p r i e t y of the judgment i t s e l f , t h a t i s s u e was s q u a r e l y 

b e f o r e the t r i a l c o u r t on the d e f e n d a n t s ' motion. The i s s u e 

b e f o r e the t r i a l c o u r t was whether the d e f e n d a n t s had met 

t h e i r burden of d e m o n s t r a t i n g t h e y were e n t i t l e d t o a judgment 

based upon the p l e a d i n g s or on the m a t e r i a l s s u b m i t t e d t o the 

t r i a l c o u r t . Because t h a t i s s u e was c o n s i d e r e d and d e c i d e d by 

the t r i a l c o u r t , t h i s c o u r t can c o n s i d e r the p r o p r i e t y of the 

judgment. 

In r e v i e w i n g whether the t r i a l c o u r t e r r e d i n d i s m i s s i n g 

Turner's a c t i o n , we f i r s t note t h a t , a l t h o u g h the defendants 

t i t l e d t h e i r motion as one s e e k i n g a summary judgment, " [ i ] t 

i s w e l l s e t t l e d t h a t ' [ t ] h i s C ourt w i l l l o o k a t the substance 

of a motion r a t h e r than i t s t i t l e , t o determine how t h a t 

motion i s t o be c o n s i d e r e d under the Alabama Ru l e s of C i v i l 

P r o c e d u r e . ' " B r a s f i e l d & G o r r i e , L.L.C. v. Soho P a r t n e r s ,  

L.L.C., 35 So. 3d 601, 604 ( A l a . 2009) ( q u o t i n g P o n t i u s v.  

S t a t e Farm Mut. Auto. I n s . Co., 915 So. 2d 557, 562-63 ( A l a . 

2005)). The substance of the d e f e n d a n t s ' motion i n d i c a t e s 

t h a t they were s e e k i n g a d i s m i s s a l of the a c t i o n on the 

grounds t h a t Turner's c o m p l a i n t f a i l e d t o e s t a b l i s h t h a t any 
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a c t or o m i s s i o n of the defendants v i o l a t e d any of Turner's 

c o n s t i t u t i o n a l r i g h t s ; t h a t Turner had f a i l e d t o s t a t e a c l a i m 

upon which r e l i e f c o u l d be g r a n t e d ; t h a t Turner had f a i l e d t o 

a v a i l h i m s e l f of a d m i n i s t r a t i v e remedies b e f o r e b r i n g i n g t h i s 

a c t i o n ; t h a t they were not p r o p e r p a r t i e s t o the a c t i o n ; and 

t h a t , t o the e x t e n t t h e y were sued i n t h e i r o f f i c i a l 

c a p a c i t i e s under 42 U.S.C. § 1983, as employees of the S t a t e 

of Alabama, th e y c o u l d not be h e l d l i a b l e f o r damages. To the 

e x t e n t they were sued i n t h e i r i n d i v i d u a l c a p a c i t i e s , the 

defendants a s s e r t e d t h a t the were p r o t e c t e d from l i a b i l i t y by 

the d o c t r i n e of q u a l i f i e d immunity. 

We cannot d e t e r m i n e from the r e c o r d whether the t r i a l 

c o u r t c o n s i d e r e d the e x h i b i t s a t t a c h e d t o the d e f e n d a n t s ' 

motion when i t e n t e r e d the judgment. " ' I f m a t t e r s o u t s i d e the 

p l e a d i n g s are p r e s e n t e d t o and c o n s i d e r e d by the t r i a l c o u r t , 

then the motion f o r a judgment on the p l e a d i n g s must be 

t r e a t e d as a motion f o r a summary judgment. See Rule 1 2 ( c ) , 

A l a . R. C i v . P. O t h e r w i s e , i n d e c i d i n g a motion f o r a 

judgment on the p l e a d i n g s , the t r i a l c o u r t i s bound by the 

p l e a d i n g s . See Stockman v. E c h l i n , I n c . , 604 So. 2d 393, 394 

( A l a . 1992).'" Medlock v. Safeway I n s . Co. of Alabama, 15 So. 
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3d 501, 507 ( A l a . 2009) ( q u o t i n g U n i v e r s a l U n d e r w r i t e r s I n s .  

Co. v. Thompson, 776 So. 2d 81, 82-83 ( A l a . 2000)). For 

purposes of t h i s o p i n i o n , we w i l l assume t h a t the t r i a l c o u r t 

d i d c o n s i d e r the e v i d e n c e the defendants s u b m i t t e d i n s u p p o r t 

of t h e i r motion; t h e r e f o r e , we w i l l use the s t a n d a r d 

a p p l i c a b l e i n r e v i e w i n g the p r o p r i e t y of a summary judgment. 

"Summary judgment i s a p p r o p r i a t e o n l y when 
'there i s no genuine i s s u e as t o any m a t e r i a l f a c t 
and ... the moving p a r t y i s e n t i t l e d t o a judgment 
as a m a t ter of law.' Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . 
P., and Dobbs v. Shelby County Economic & Indus.  
Dev. Auth., 749 So. 2d 425 ( A l a . 1999). The c o u r t 
must a c c e p t the t e n d e n c i e s of the e v i d e n c e most 
f a v o r a b l e t o the nonmoving p a r t y and must r e s o l v e 
a l l r e a s o n a b l e doubts i n f a v o r of the nonmoving 
p a r t y . System Dynamics I n t ' l , I n c . v. B o y k i n , 683 
So. 2d 419 ( A l a . 1996). In r e v i e w i n g a summary 
judgment, an a p p e l l a t e c o u r t , de novo, a p p l i e s the 
same s t a n d a r d as the t r i a l c o u r t . Dobbs, s u p r a . " 

Ex p a r t e K r a a t z , 775 So. 2d 801, 803 ( A l a . 2000). 

"Once the movant makes a prima f a c i e showing t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t , the 
burden then s h i f t s t o the nonmovant t o produce 
' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e of a 
genuine i s s u e of m a t e r i a l f a c t . Bass v. S o u t h T r u s t  
Bank of B a l d w i n County, 538 So. 2d 794, 797-98 ( A l a . 
1989); A l a . Code 1975, § 12-21-12. ' [ S ] u b s t a n t i a l 
e v i d e n c e i s e v i d e n c e of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 
judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the 
f a c t sought t o be p roved.' West v. Founders L i f e  
A s s u r . Co. of F l a . , 547 So. 2d 870, 871 ( A l a . 
1989)." 
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Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

In t h e i r answer t o Turner's c o m p l a i n t , the defendants 

a d m i t t e d t h a t money was deducted from Turner's PMOD account 

f o r co-pays t h a t t h e y c l a i m e d Turner owed f o r e i g h t m e d i c a l 

v i s i t s he had made w h i l e i n c a r c e r a t e d a t the Elmore 

C o r r e c t i o n a l F a c i l i t y and two o t h e r p r i s o n s . As mentioned, 

Turner contended t h a t , because he i s a c h r o n i c - c a r e p a t i e n t , 

DOC r e g u l a t i o n s exempt him from h a v i n g t o pay the co-pays. 

The defendants a s s e r t e d t h a t a summary judgment was p r o p e r 

because, t h e y say, i n w i t h h o l d i n g the money Turner a l l e g e d l y 

owed f o r m e d i c a l co-pays, Turner's c o n s t i t u t i o n a l r i g h t s were 

not i n f r i n g e d . In s u p p o r t of t h e i r argument, the defendants 

c i t e d caselaw from b o t h Alabama and f e d e r a l c o u r t s a p p r o v i n g 

DOC's p r a c t i c e of c h a r g i n g inmates m e d i c a l co-pays and f i n d i n g 

t h a t such charges c o u l d be imposed w i t h o u t v i o l a t i n g inmates' 

c o n s t i t u t i o n a l r i g h t s . However, DOC A d m i n i s t r a t i v e R e g u l a t i o n 

No. 601, § IV.C.1., a copy of which the defendants a t t a c h e d t o 

t h e i r motion, s t a t e s t h a t "inmates w i l l not be charged" a co-

pay f o r m e d i c a l v i s i t s t o c h r o n i c - c a r e c l i n i c s , among s e v e r a l 

o t h e r enumerated reasons. In Board of Regents of S t a t e 
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C o l l e g e s v. Roth, 408 U.S. 564, 577 (1972), the Supreme Court 

of the U n i t e d S t a t e s d i s c u s s e d what c o n s t i t u t e s a 

c o n s t i t u t i o n a l l y p r o t e c t e d p r o p e r t y i n t e r e s t : 

"To have a p r o p e r t y i n t e r e s t i n a b e n e f i t , a p e r s o n 
c l e a r l y must have more than an a b s t r a c t need or 
d e s i r e f o r i t . He must have more than a u n i l a t e r a l 
e x p e c t a t i o n of i t . He must, i n s t e a d , have a 
l e g i t i m a t e c l a i m of e n t i t l e m e n t t o i t . I t i s a 
purpose of the a n c i e n t i n s t i t u t i o n of p r o p e r t y t o 
p r o t e c t those c l a i m s upon which p e o p l e r e l y i n t h e i r 
d a i l y l i v e s , r e l i a n c e t h a t must not be a r b i t r a r i l y 
undermined. I t i s a purpose of the c o n s t i t u t i o n a l 
r i g h t t o a h e a r i n g t o p r o v i d e an o p p o r t u n i t y f o r a 
p e r s o n t o v i n d i c a t e those c l a i m s . 

" P r o p e r t y i n t e r e s t s , of c o u r s e , are not c r e a t e d 
by the C o n s t i t u t i o n . R a t h e r , t h e y are c r e a t e d and 
t h e i r dimensions are d e f i n e d by e x i s t i n g r u l e s or 
u n d e r s t a n d i n g s t h a t stem from an independent source 
such as s t a t e l a w - - r u l e s or u n d e r s t a n d i n g s t h a t 
secure c e r t a i n b e n e f i t s and t h a t s u p p o r t c l a i m s of 
e n t i t l e m e n t t o those b e n e f i t s . " 

T h e r e f o r e , the r e g u l a t i o n s t a t i n g t h a t an inmate w i l l not be 

charged a m e d i c a l co-pay under c e r t a i n c i r c u m s t a n c e s does 

c r e a t e a p r o p e r t y i n t e r e s t e n t i t l e d t o p r o t e c t i o n under the 

Due P r o c e s s C l a u s e of the F o u r t e e n t h Amendment t o the U n i t e d 

S t a t e s C o n s t i t u t i o n and the Alabama C o n s t i t u t i o n of 1901, A r t . 

I , § 6. 

In h i s c o m p l a i n t , Turner a l l e g e d t h a t he i s a c h r o n i c -

care p a t i e n t . T h e r e f o r e , a t a minimum, a genuine i s s u e of 
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m a t e r i a l f a c t s e x i s t s as t o whether, p u r s u a n t t o DOC's own 

r e g u l a t i o n s , the co-pays a t i s s u e here were i m p r o p e r l y 

deducted from h i s PMOD account. A c c o r d i n g l y , we conclude t h a t 

the d e fendants f a i l e d t o demonstrate t h a t t h e r e was no genuine 

i s s u e of m a t e r i a l f a c t or t h a t they were e n t i t l e d t o a 

judgment as a matter of law. Because t h e y f a i l e d t o meet 

t h e i r burden, see Dow, 897 So. 2d a t 1038-39, the burden d i d 

not s h i f t t o Turner t o produce s u b s t a n t i a l e v i d e n c e of a 

genuine i s s u e of m a t e r i a l f a c t , and the t r i a l c o u r t e r r e d i n 

e n t e r i n g the summary judgment. 

The defendants a l s o contend t h a t they were immune from 

l i a b i l i t y under " a l l a p p l i c a b l e i m m u n i t i e s , " i n c l u d i n g 

q u a l i f i e d , a b s o l u t e , d i s c r e t i o n a r y - f u n c t i o n , and s t a t e - a g e n t 

immunity. A c c o r d i n g t o the p l e a d i n g s s u b m i t t e d by a l l the 

p a r t i e s , each of the defendants was an employee a t the Elmore 

C o r r e c t i o n a l F a c i l i t y , where Turner was an inmate a t the time 

t h i s c i v i l a c t i o n was f i l e d . The c o m p l a i n t s t a t e s t h a t each 

defendant i s b e i n g sued i n d i v i d u a l l y and t h a t he or she a c t e d 

under the c o l o r of law. In o t h e r words, even though Turner 

d i d not s t a t e the s p e c i f i c " t o r t " upon which he was b a s i n g h i s 

cause of a c t i o n , i t appears t h a t he a s s e r t e d c l a i m s a g a i n s t 
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the defendants p u r s u a n t t o 42 U.S.C. § 1983. That s t a t u t e 

p r o v i d e s , i n p e r t i n e n t p a r t , 

" [ e ] v e r y p e r s o n who, under c o l o r of any s t a t u t e , 
o r d i n a n c e , r e g u l a t i o n , custom, or usage, of any 
S t a t e or T e r r i t o r y or the D i s t r i c t of Columbia, 
s u b j e c t s , or causes t o be s u b j e c t e d , any c i t i z e n of 
the U n i t e d S t a t e s or o t h e r person w i t h i n the 
j u r i s d i c t i o n t h e r e o f t o the d e p r i v a t i o n of any 
r i g h t s , p r i v i l e g e s , or i m m u n i t i e s s e c u r e d by the 
C o n s t i t u t i o n and laws, s h a l l be l i a b l e t o the p a r t y 
i n j u r e d i n any a c t i o n a t law, s u i t i n e q u i t y , or 
o t h e r p r o p e r p r o c e e d i n g f o r r e d r e s s 

T h i s c o u r t r e c e n t l y a d d r e s s e d the a p p l i c a t i o n of immunity 

t o § 1983 a c t i o n s . 

" I n W i l l v. M i c h i g a n Department of S t a t e P o l i c e , 491 
U.S. 58, 109 S. Ct. 2304, 105 L.Ed. 2d 45 (1989), 
the U n i t e d S t a t e s Supreme Court c o n c l u d e d t h a t a 
s t a t e was not a 'person' s u b j e c t t o s u i t under § 
1983. I d . a t 65-66. The Court a l s o c o n c l u d e d t h a t 
a c t i o n s f i l e d p u r s u a n t t o § 1983 and a s s e r t i n g 
c l a i m s f o r damages a g a i n s t government o f f i c i a l s or 
employees i n t h e i r o f f i c i a l c a p a c i t i e s were, i n 
essence, c l a i m s a s s e r t e d a g a i n s t the s t a t e i t s e l f . 
Thus, the Court c o n c l u d e d , such c l a i m s were no 
d i f f e r e n t from c l a i m s a s s e r t e d a g a i n s t the s t a t e 
i t s e l f . I d . a t 71. The Court r e c o g n i z e d , however, 
t h a t a s t a t e o f f i c i a l i n h i s or her o f f i c i a l 
c a p a c i t y , when sued f o r i n j u n c t i v e r e l i e f , would be 
a 'person' under § 1983 because " ' o f f i c i a l - c a p a c i t y 
a c t i o n s f o r p r o s p e c t i v e r e l i e f are not t r e a t e d as 
a c t i o n s a g a i n s t the S t a t e . ' " I d . a t 71 n. 10 
( q u o t i n g Kentucky v. Graham, 473 U.S. 159, 167 n. 
14, 105 S. Ct. 3099, 87 L. Ed. 2d 114 (1985)). See  
a l s o G r i s w o l d v. Alabama Dep't of Indus. R e l a t i o n s , 
903 F.Supp. 1492, 1500 n. 7 (M.D. A l a . 1995) 
( a p p l y i n g the r a t i o n a l e of W i l l v. M i c h i g a n Dep't of  
S t a t e P o l i c e , s u p r a , t o conclude t h a t the Alabama 
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Department of I n d u s t r i a l R e l a t i o n s was immune from 
s u i t i n former employee's § 1983 a c t i o n ; a l s o 
r e c o g n i z i n g t h a t governmental o f f i c i a l s or 
governmental employees may be sued i n t h e i r o f f i c i a l 
c a p a c i t i e s but o n l y f o r p r o s p e c t i v e i n j u n c t i v e 
r e l i e f ) . 

" A g a i n s t the backdrop of W i l l , s u p r a , and 
G r i s w o l d , s u p r a , we c o n s i d e r the c l a i m s and defenses 
a s s e r t e d i n t h i s a c t i o n . Watkins named the Alabama 
Department of C o r r e c t i o n s as a defendant i n t h i s 
case. As r e c o g n i z e d i n G r i s w o l d , a s t a t e agency, as 
an arm of the s t a t e , i s immune from s u i t i n a § 1983 
a c t i o n . Thus, the t r i a l c o u r t p r o p e r l y d i s m i s s e d 
Watkins's c l a i m s a g a i n s t the Department of 
C o r r e c t i o n s . 

"Watkins a l s o named as defendants i n t h i s a c t i o n 
Warden Mitchem, C a p t a i n W a l l a c e , and L i e u t e n a n t 
H a l b r o o k s . From our r e a d i n g of the c o m p l a i n t , i t i s 
u n c l e a r whether Watkins i n t e n d e d t o a s s e r t c l a i m s 
a g a i n s t these defendants i n t h e i r o f f i c i a l 
c a p a c i t i e s , i n t h e i r i n d i v i d u a l c a p a c i t i e s , or bo t h . 
A t t h i s stage of the l i t i g a t i o n , we must c o n s t r u e 
the c o m p l a i n t l i b e r a l l y i n f a v o r of Watkins. 
Medlock v. Safeway I n s . Co. of Alabama, 15 So. 3d a t 
507. Thus, we r e a d the c o m p l a i n t as a s s e r t i n g 
c l a i m s a g a i n s t the i n d i v i d u a l d efendants i n b o t h 
t h e i r o f f i c i a l and i n d i v i d u a l c a p a c i t i e s . 

"In the d e f e n d a n t s ' answer, they s t a t e d : 'The 
defendants named i n t h e i r o f f i c i a l c a p a c i t y p l e a d 
the a f f i r m a t i v e defense of s o v e r e i g n immunity.' 
S o v e r e i g n immunity, a r i s i n g p u r s u a n t t o the Alabama 
C o n s t i t u t i o n of 1901, § 14, p r o v i d e s no p r o t e c t i o n 
t o the defendants because ' [ s ] e c t i o n 14 immunity has 
no a p p l i c a b i l i t y t o f e d e r a l - l a w c l a i m s . ' Bedsole v.  
C l a r k , 33 So. 3d 9, 13 ( A l a . C i v . App. 2009) 
( r e j e c t i n g d e f e n d a n t s ' argument t h a t they were 
e n t i t l e d t o a summary judgment on p l a i n t i f f ' s 42 
U.S.C. § 1983 c l a i m on the b a s i s of s o v e r e i g n 
immunity) . See a l s o Ex p a r t e R u s s e l l , 31 So. 3d 694, 
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696 ( A l a . C i v . App. 2009) ( a c t i o n s s e e k i n g a 
d e c l a r a t o r y judgment or a c t i o n s s e e k i n g t o e n j o i n 
s t a t e o f f i c i a l s from e n f o r c i n g an u n c o n s t i t u t i o n a l 
law are not s u b j e c t t o s o v e r e i g n immunity). But see  
W i l l , supra ( r e c o g n i z i n g t h a t governmental o f f i c i a l s 
and governmental employees are s u b j e c t t o s u i t i n § 
1983 a c t i o n s f o r p r o s p e c t i v e i n j u n c t i v e r e l i e f ) ; and 
G r i s w o l d , supra (same). Because Watkins's c o m p l a i n t 
a s s e r t e d o n l y f e d e r a l - l a w c l a i m s , the t r i a l c o u r t 
c o u l d not have p r o p e r l y g r a n t e d the i n d i v i d u a l 
d e f e n d a n t s , named i n t h e i r o f f i c i a l c a p a c i t i e s , a 
judgment on the p l e a d i n g s on the b a s i s of s o v e r e i g n 
immunity. To the e x t e n t Watkins sought monetary 
damages a g a i n s t the i n d i v i d u a l defendants i n t h e i r 
o f f i c i a l c a p a c i t i e s , however, the t r i a l c o u r t ' s 
judgment i n f a v o r of the i n d i v i d u a l d efendants i s 
a f f i r m e d because c l a i m s f o r such r e l i e f are b a r r e d 
under § 1983. See W i l l , s u p r a ; and G r i s w o l d , s u p r a . 

"The i n d i v i d u a l d efendants a l s o a s s e r t e d i n 
t h e i r answer: 'The defendants named i n t h e i r 
i n d i v i d u a l c a p a c i t y p l e a d the a f f i r m a t i v e defense of 
q u a l i f i e d immunity.' Q u a l i f i e d immunity a p p l i e s 
o n l y t o governmental o f f i c i a l s and governmental 
employees sued i n t h e i r i n d i v i d u a l c a p a c i t i e s . See  
F l o o d v. S t a t e of Alabama Dep't of Indus. R e l a t i o n s , 
948 F. Supp. 1535, 1547 (M.D. A l a . 1996) ( d i s c u s s i n g 
a p p l i c a t i o n of q u a l i f i e d immunity). In Ex p a r t e  
Madison County Board of E d u c a t i o n , 1 So. 3d 980 
( A l a . 2008), our supreme c o u r t s t a t e d : 

" ' " ' Q u a l i f i e d immunity i s d e s i g n e d t o a l l o w 
government o f f i c i a l s t o a v o i d the expense 
and d i s r u p t i o n of g o i n g t o t r i a l , and i s 
not merely a defense t o l i a b i l i t y . ' Hardy  
v. Town of H a y n e v i l l e , 50 F. Supp. 2d 1176, 
1189 (M.D. A l a . 1999) . 'An o f f i c i a l i s 
e n t i t l e d t o q u a l i f i e d immunity i f he i s 
p e r f o r m i n g d i s c r e t i o n a r y f u n c t i o n s and h i s 
a c t i o n s do '"not v i o l a t e c l e a r l y 
e s t a b l i s h e d s t a t u t o r y or c o n s t i t u t i o n a l 
r i g h t s of which a r e a s o n a b l e person would 
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have known.'"' Hardy, 50 F. Supp. 
1189 ( q u o t i n g L a n c a s t e r v. Monroe C 
^ ^ c TTI - r / i - r n - r / i o / i / - r - r - i - i - , ^ ^ ^ c\C\n \ 

2d a t 
Monroe County, 

116 F.3d 1419, 1424 (11th C i r . 1 9 9 7 ) ) . " ' 

"Ex p a r t e Madison County Bd. of Educ., 1 So. 3d a t 
990 ( q u o t i n g Ex p a r t e Alabama Dep't of Youth S e r v s . , 
880 So. 2d 393, 402 ( A l a . 2003)). 

"I n Hardy v. Town of H a y n e v i l l e , 50 F. Supp. 2d 
1176 (M.D. A l a . 1999), an inmate brought c l a i m s , 
p u r s u a n t t o 42 U.S.C. § 1983, a g a i n s t an a r r e s t i n g 
p o l i c e o f f i c e r , the c h i e f of p o l i c e , the mayor, and 
the Town of H a y n e v i l l e . Upon c o n s i d e r a t i o n of the 
de f e n d a n t s ' motion t o d i s m i s s the inmate's c l a i m s , 
the U n i t e d S t a t e s D i s t r i c t C o u r t f o r the M i d d l e 
D i s t r i c t of Alabama d i s c u s s e d a t l e n g t h the law 
a p p l i c a b l e t o the a f f i r m a t i v e defense of q u a l i f i e d 
immunity. The c o u r t s t a t e d : 

"'[The] Defendants ... have a s s e r t e d 
the defense of q u a l i f i e d immunity i n a Rule 
12(b)(6) motion t o d i s m i s s , and th e y are 
e n t i t l e d t o q u a l i f i e d immunity a t t h i s 
s tage i n the p r o c e e d i n g s i f the 
P l a i n t i f f s [ ' ] c o m p l a i n t f a i l s t o a l l e g e a 
v i o l a t i o n of a c l e a r l y e s t a b l i s h e d 
c o n s t i t u t i o n a l r i g h t . Santamorena v.  
G e o r g i a M i l i t a r y C o l l e g e , 147 F.3d 1337, 
1340 (11th C i r . 1998). To overcome t h i s 
immunity, a p l a i n t i f f has the burden of 
" p o i n t i n g t o case law which p r e d a t e s the 
o f f i c i a l ' s a l l e g e d improper conduct, 
i n v o l v e s m a t e r i a l l y s i m i l a r f a c t s , and 
t r u l y compels the c o n c l u s i o n t h a t the 
p l a i n t i f f had a r i g h t under f e d e r a l law." 
I d . When c o n s i d e r i n g whether the law 
a p p l i c a b l e t o c e r t a i n f a c t s i s c l e a r l y 
e s t a b l i s h e d , the f a c t s of the case need not 
be the same, but must be m a t e r i a l l y 
s i m i l a r . I d . a t 1339. Only i n e x c e p t i o n a l 
cases are the words of a f e d e r a l s t a t u t e or 
c o n s t i t u t i o n a l p r o v i s i o n s p e c i f i c enough, 
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or the g e n e r a l c o n s t i t u t i o n a l r u l e a l r e a d y 
i d e n t i f i e d i n d e c i s i o n a l law so c l e a r l y 
a p p l i c a b l e , so t h a t s p e c i f i c case law i s 
not r e q u i r e d . See i d . a t 1339 n. 6. " I f 
case law, i n f a c t u a l terms, has not s t a k e d 
out a b r i g h t l i n e , q u a l i f i e d immunity 
almost always p r o t e c t s the d e f e ndant." 
L a s s i t e r v. Alabama A & M U n i v . , Bd. of  
T r u s t e e s , 28 F.3d 1146, 1150 (11th C i r . 
1994) ( i n t e r n a l q u o t a t i o n s and c i t a t i o n s 
o m i t t e d ) . ' 

"50 F. Supp. 2d a t 1189-90. Because i n response t o 
the i n d i v i d u a l d e f e n d a n t s ' motions t o d i s m i s s the 
inmate i n Hardy f a i l e d t o p r o v i d e the n e c e s s a r y 
caselaw, the d i s t r i c t c o u r t g r a n t e d the motions t o 
d i s m i s s as t o the d e fendants sued i n t h e i r 
i n d i v i d u a l c a p a c i t i e s . I d . a t 1190. 

"Upon c o n s i d e r a t i o n of the c l a i m s a s s e r t e d i n 
Watkins's c o m p l a i n t and the defenses a s s e r t e d i n the 
d e f e n d a n t s ' answer, the t r i a l c o u r t e n t e r e d a 
judgment i n f a v o r of the d e f e n d a n t s . Because the 
t r i a l c o u r t c o n s i d e r e d o n l y those two p l e a d i n g s , the 
t r i a l c o u r t c o u l d not have p o s s i b l y c o n s i d e r e d any 
response f i l e d by Watkins t o the d e f e n d a n t s ' c l a i m 
of q u a l i f i e d immunity. Thus, the t r i a l c o u r t has 
not a f f o r d e d Watkins the o p p o r t u n i t y t o r e b u t the 
d e f e n d a n t s ' c l a i m t h a t t h e y were e n t i t l e d t o 
q u a l i f i e d immunity. To the e x t e n t the t r i a l c o u r t 
e n t e r e d a judgment i n f a v o r of the i n d i v i d u a l 
d efendants on the b a s i s of t h a t a f f i r m a t i v e d efense, 
t h a t judgment was p r e m a t u r e l y e n t e r e d . " 

Watkins v. Mitchem, 50 So. 3d 485, 489-91 ( A l a . C i v . App. 

2010). 

In h i s c o m p l a i n t , Turner s t a t e d t h a t he was s u i n g Moore, 

Smith, and Graham i n t h e i r i n d i v i d u a l c a p a c i t i e s . As 
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e x p l a i n e d i n Watkins, s u p r a , the immunity a p p l i c a b l e t o 

governmental o f f i c i a l s and governmental employees sued i n 

t h e i r i n d i v i d u a l c a p a c i t i e s i s q u a l i f i e d immunity. 

" ' " Q u a l i f i e d immunity p r o t e c t s government 
o f f i c i a l s p e r f o r m i n g d i s c r e t i o n a r y 
f u n c t i o n s from s u i t s i n t h e i r i n d i v i d u a l 
c a p a c i t i e s u n l e s s t h e i r conduct v i o l a t e s 
' c l e a r l y e s t a b l i s h e d s t a t u t o r y or 
c o n s t i t u t i o n a l r i g h t s of which a r e a s o n a b l e 
p e r s o n would have known.'" Dalrymple v.  
Reno, 334 F.3d 991, 994 (11th C i r . 2003) 
( q u o t i n g Hope v. P e l z e r , 536 U.S. 730, 739, 
122 S.Ct. 2508, 153 L. Ed. 2d 666 (2002) 
( q u o t i n g Harlow v. F i t z g e r a l d , 457 U.S. 
800, 818, 102 S.Ct. 2727, 73 L. Ed. 2d 396 
(1 9 8 2 ) ) ) , c e r t . d e n i e d , 541 U.S. 935, 124 
S.Ct. 1655, 158 L. Ed. 2d 355 (2004); see  
a l s o Lee v. F e r r a r o , 284 F.3d 1188, 1194 
(11th C i r . 2002) ( r u l i n g t h a t q u a l i f i e d 
immunity " p r o t e c t [ s ] from s u i t ' a l l but the 
p l a i n l y incompetent or one who i s knowingly 
v i o l a t i n g the f e d e r a l law'" ( q u o t i n g 
W i l l i n g h a m v. Loughnan, 261 F.3d 1178, 1187 
(11th C i r . 2 0 0 1 ) ) ) . When a government 
o f f i c i a l seeks summary judgment based on 
q u a l i f i e d immunity, c o u r t s a p p l y a two-step 
t e s t t o determine whether q u a l i f i e d 
immunity i s a p p r o p r i a t e . F i r s t , "[a] c o u r t 
r e q u i r e d t o r u l e upon the q u a l i f i e d 
immunity i s s u e must c o n s i d e r ... t h i s 
t h r e s h o l d q u e s t i o n : Taken i n the l i g h t most 
f a v o r a b l e t o the p a r t y a s s e r t i n g the 
i n j u r y , do the f a c t s a l l e g e d show the 
o f f i c e r ' s conduct v i o l a t e d a c o n s t i t u t i o n a l 
r i g h t ? " S a u c i e r v. K a t z , 533 U.S. 194, 
201, 121 S.Ct. 2151, 150 L. Ed. 2d 272 
(2001). When a c o u r t answers t h i s q u e s t i o n 
a f f i r m a t i v e l y , the c o u r t moves t o the 
second s t e p , which i s t o c o n s i d e r whether 
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the c o n s t i t u t i o n a l r i g h t was " c l e a r l y 
e s t a b l i s h e d " on the date of the v i o l a t i o n . 
I d . ' 

"Andujar v. R o d r i g u e z , 486 F.3d 1199, 1202-03 (11th 
C i r . 2007)." 

Bedsole v. C l a r k , 33 So. 3d 9, 13 ( A l a . C i v . App. 2009). As 

p r e v i o u s l y d i s c u s s e d , i f Turner proves t h a t he was exempt from 

h a v i n g t o make the co-pays, then he has a c o n s t i t u t i o n a l l y 

p r o t e c t e d p r o p e r t y i n t e r e s t t o the money withdrawn from h i s 

PMOD account. The DOC r e g u l a t i o n t h a t was i n e f f e c t a t the 

time the defendants a l l e g e d l y w i t h h e l d the money a t i s s u e , a 

copy of which the defendants s u b m i t t e d t o the t r i a l c o u r t i n 

supp o r t of t h e i r motion f o r a summary judgment, s t a t e s t h a t 

inmates w i l l not be charged a m e d i c a l co-pay f o r v i s i t s t o 

c h r o n i c - c a r e c l i n i c s . T h e r e f o r e , i f Turner i s a b l e t o 

demonstrate t h a t he was a c h r o n i c - c a r e p a t i e n t a t the time the 

money was w i t h h e l d from h i s PMOD account, then a genuine i s s u e 

of m a t e r i a l f a c t e x i s t s as t o whether a r e a s o n a b l e p e r s o n 

s h o u l d have known t h a t w i t h h o l d i n g the money was a v i o l a t i o n 

of T urner's c o n s t i t u t i o n a l l y p r o t e c t e d r i g h t s . 

The defendants contend t h a t the summary judgment was 

pr o p e r because, they say, they are not the p a r t i e s r e s p o n s i b l e 

f o r i n i t i a t i n g the w i t h h o l d i n g of money from PMOD acc o u n t s . 
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T h e i r a f f i d a v i t s i n d i c a t e t h a t , a t the time of the conduct 

complained o f , Moore was a c a p t a i n a t the Elmore C o r r e c t i o n a l 

F a c i l i t y ("the p r i s o n " ) and was r e s p o n s i b l e f o r o v e r s e e i n g the 

s e c u r i t y of the p r i s o n ; Smith was an account c l e r k a t the 

p r i s o n and was r e s p o n s i b l e f o r PMOD accounts a t the p r i s o n , 

i n c l u d i n g p l a c i n g h o l d s on money or d e d u c t i n g m e d i c a l co-pays 

from those a c c o u n t s ; and Graham was the s u p e r v i s o r of the 

p r i s o n ' s b u s i n e s s o f f i c e who o c c a s i o n a l l y performed Smith's 

d u t i e s . Whether they were i n f a c t the p a r t i e s r e s p o n s i b l e f o r 

the w r o n g f u l conduct Turner a l l e g e d i n h i s c o m p l a i n t i s a 

q u e s t i o n of f a c t . Based on the r e c o r d b e f o r e us, we cannot 

determine whether the defendants were, i n f a c t , r e s p o n s i b l e 

f o r the conduct a t i s s u e . 

The defendants a l s o contend t h a t "Turner f a i l e d t o 

e s t a b l i s h t h a t he had c h a l l e n g e d h i s m e d i c a l co-pay f e e s i n 

accordance w i t h the p r o c e s s s e t f o r t h i n R e g u l a t i o n 601." We 

r e a d t h a t c o n t e n t i o n as an argument by the defendants t h a t 

summary judgment was p r o p e r because Turner f a i l e d t o exhaust 

h i s a d m i n i s t r a t i v e remedies. 

"'To be s u r e , Alabama r e c o g n i z e s the 
d o c t r i n e of e x h a u s t i o n of a d m i n i s t r a t i v e 
remedies. C i t y of H u n t s v i l l e v. Smartt, 
409 So. 2d 1353, 1357 ( A l a . 1982). " T h i s 
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d o c t r i n e ' r e q u i r e s t h a t where a c o n t r o v e r s y 
i s t o be i n i t i a l l y d e t e r m i n e d by an 
a d m i n i s t r a t i v e body, the c o u r t s w i l l 
d e c l i n e r e l i e f u n t i l those remedies have 
been e x p l o r e d and, i n most i n s t a n c e s , 
e x hausted.'" I d . ( q u o t i n g F r a t e r n a l Order  
of P o l i c e , S t r a w b e r r y Lodge No. 40 v.  
E n t r e k i n , 294 A l a . 201, 209, 314 So. 2d 
663, 670 (1975)).' 

" P a t t e r s o n v. Gladwin Corp., 835 So. 2d 137, 141-42 
( A l a . 2002). There are r e c o g n i z e d e x c e p t i o n s t o 
t h a t d o c t r i n e , i n c l u d i n g 

"'when (1) the q u e s t i o n r a i s e d i s one of 
i n t e r p r e t a t i o n of a s t a t u t e , (2) the a c t i o n 
r a i s e s o n l y q u e s t i o n s of law and not 
m a t t e r s r e q u i r i n g a d m i n i s t r a t i v e d i s c r e t i o n 
or an a d m i n i s t r a t i v e f i n d i n g of f a c t , (3) 
the e x h a u s t i o n of a d m i n i s t r a t i v e remedies 
would be f u t i l e and/or the a v a i l a b l e remedy 
i s i n a d e q u a t e , or (4) where t h e r e i s the 
t h r e a t of i r r e p a r a b l e i n j u r y . ' 

"Ex p a r t e Lake F o r e s t Prop. Owners' Ass'n, 603 So. 
2d 1045, 1046-47 ( A l a . 1992)." 

C i t y of G r a y s v i l l e v. Glenn, 46 So. 3d 925, 929 ( A l a . 2010). 

In F r a t e r n a l Order of P o l i c e , S t r a w b e r r y Lodge No. 40 v. 

E n t r e k i n , 294 A l a . 201, 209, 314 So. 2d 663, 670 (1975), our 

supreme c o u r t approved the " e x h a u s t i o n of a d m i n i s t r a t i v e 

remedies" d o c t r i n e found i n U n i t e d S t a t e s v. Western P a c i f i c 

R.R., 352 U.S. 59 (1956), which a p p l i e s "'where a c l a i m i s 

c o g n i z a b l e i n the f i r s t i n s t a n c e by an a d m i n i s t r a t i v e agency 

a l o n e . ' " E n t r e k i n , 294 A l a . a t 210, 314 So. 2d a t 673 
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( q u o t i n g Western P a c i f i c R.R., 352 U.S. a t 63) . Under t h a t 

d o c t r i n e " ' j u d i c i a l i n t e r f e r e n c e i s w i t h h e l d u n t i l the 

a d m i n i s t r a t i v e p r o c e s s has run i t s c o u r s e . ' " I d . 

" ' I n H a l l v. C i t y of Dothan, 539 So. 2d 286 
( A l a . C i v . App. 1988), the Court of C i v i l 
A p peals d i s c u s s e d the purpose of the 
r e q u i r e m e n t t h a t p u b l i c employees exhaust 
a d m i n i s t r a t i v e remedies b e f o r e o b t a i n i n g 
j u d i c i a l r e v i e w : 

"'"The e x h a u s t i o n d o c t r i n e a l l o w s 
an agency t o f u l l y d e velop 
t e c h n i c a l i s s u e s and f a c t u a l 
r e c o r d s w i t h i n i t s p a r t i c u l a r 
a r e a of e x p e r t i s e p r i o r t o 
j u d i c i a l r e v i e w . The agency can 
t h e r e b y have t h e f i r s t 
o p p o r t u n i t y t o c o r r e c t any e r r o r s 
i t may have made, and f u r t h e r 
j u d i c i a l a c t i o n may become 
unnecessary." 

"'539 So. 2d a t 289.' 

" T a l t o n Telecomm. Corp. v. Coleman, 665 So. 2d 914, 
919 ( A l a . 1995)." 

Ex p a r t e Alabama Dep't of P o s t s e c o n d a r y Educ., 50 So. 3d 439, 

444 ( A l a . C i v . App. 2009). 

In t h i s case, A d m i n i s t r a t i v e R e g u l a t i o n No. 601, § V I I . , 

p r o v i d e s : 

"A. Inmates who c omplain t h a t t h e y have been 
charged a co-payment t h a t i s not a u t h o r i z e d 
by t h i s r e g u l a t i o n s h a l l send an Inmate 
Request S l i p t o the Warden or h i s / h e r 
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designee a s k i n g t h a t the charge be 
reviewed. 

"B. The Warden or h i s / h e r designee w i l l r e v i e w 
the c o m p l a i n t t o ensure t h a t the 
c o m p l a i n i n g inmate i n i t i a t e d the h e a l t h 
care v i s i t f o r which a co-pay was charged. 
The Warden or h i s / h e r designee w i l l 
d etermine whether an inmate i s e n t i t l e d t o 
a w a i v e r of the co-payment under the 
c r i t e r i a s e t f o r t h i n Paragraph IV/C of 
t h i s r e g u l a t i o n . 

"C. Under no c i r c u m s t a n c e s w i l l a Warden or 
h i s / h e r designee o v e r r i d e a m e d i c a l 
d e t e r m i n a t i o n as t o whether an inmate's 
c o m p l a i n t i s a s e r i o u s m e d i c a l need. 
However, the Warden or h i s / h e r designee may 
r e q u e s t t h a t the a d m i n i s t r a t o r of the 
h e a l t h care u n i t r e c o n s i d e r t h i s f i n d i n g . " 

In h i s a f f i d a v i t , Graham, the b u s i n e s s manager a t the p r i s o n , 

acknowledged t h a t Turner had sent a " r e q u e s t s l i p " t o Smith i n 

the b u s i n e s s o f f i c e , b u t , Graham s a i d , he r e t u r n e d the s l i p 

because Turner had i n c l u d e d Smith's f i r s t name i n the a d d r e s s . 

Graham s a i d p r i s o n e r s are not a l l o w e d t o use employees' f i r s t 

names, e i t h e r o r a l l y or i n w r i t i n g . Graham s a i d he d i d not 

r e c e i v e a second " r e q u e s t s l i p " from Turner. 

R e g u l a t i o n No. 601 does not p r o v i d e the inmate 

c h a l l e n g i n g the charged co-pay w i t h a h e a r i n g or e s t a b l i s h a 

mechanism through which the inmate may submit e v i d e n c e i n 

sup p o r t of h i s c o m p l a i n t ; i t o n l y s t a t e s t h a t the inmate s h a l l 
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f i l e a c o m p l a i n t w i t h the warden r e g a r d i n g the co-pay. The 

r e g u l a t i o n a l s o does not p r o v i d e a mechanism through which the 

inmate may a p p e a l the warden's d e c i s i o n r e g a r d i n g the 

p r o p r i e t y of the co-pay t o the DOC or t o an a d m i n i s t r a t i v e - l a w 

judge. Furthermore, s i m p l y r e v i e w i n g an inmate's c o m p l a i n t 

does n o t h i n g t o advance the purpose of r e q u i r i n g the 

e x h a u s t i o n of a d m i n i s t r a t i v e remedies, t h a t i s , the r e v i e w of 

an inmate's c o m p l a i n t by a warden does n o t h i n g t o a l l o w the 

DOC " t o f u l l y d evelop t e c h n i c a l i s s u e s and f a c t u a l r e c o r d s 

w i t h i n i t s p a r t i c u l a r a r e a of e x p e r t i s e p r i o r t o j u d i c i a l 

r e v i e w . " H a l l v. C i t y of Dothan, 539 So. 2d 286, 289 ( A l a . 

C i v . App. 1988). 

From the r e c o r d b e f o r e us, we cannot say t h a t h a v i n g a 

warden or " h i s / h e r d e s i g n e e " r e v i e w an inmate's c o m p l a i n t 

r e g a r d i n g whether a m e d i c a l co-pay was p r o p e r l y a s s e s s e d 

c o n s t i t u t e s a d e t e r m i n a t i o n of a c o n t r o v e r s y by an 

a d m i n i s t r a t i v e body, as c o n t e m p l a t e d by the d o c t r i n e of 

e x h a u s t i o n of a d m i n i s t r a t i v e remedies, so as t o p r e c l u d e 

j u d i c i a l r e v i e w of Turner's § 1983 c o m p l a i n t . 

For the reasons s e t f o r t h above, the judgment i s 

r e v e r s e d , and the cause i s remanded t o the t r i a l c o u r t f o r 
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f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . In r e a c h i n g 

our d e c i s i o n , we e x p r e s s no o p i n i o n on the l i k e l i h o o d t h a t 

Turner w i l l u l t i m a t e l y p r e v a i l i n t h i s a c t i o n ; we h o l d o n l y 

t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g the summary judgment i n 

f a v o r of the defendants a t t h i s p o i n t i n the l i t i g a t i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 

concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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