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( A l a . C i v . App. 2010) ("G.A. W e s t " ) . I n G.A. West, G.A. West 

& Company ("G.A. West") a p p e a l e d f r o m t h e t r i a l c o u r t ' s 

j udgment a w a r d i n g R i c k y McGhee p e r m a n e n t - t o t a l - d i s a b i l i t y 

b e n e f i t s u n d e r t h e Alabama W o r k e r s ' C o m p e n s a t i o n A c t , § 25-5-1 

e t s e q . , A l a . Code 1975. I n t h a t c a s e , we r e v e r s e d t h e t r i a l 

c o u r t ' s judgment i n s o f a r as i t d e t e r m i n e d McGhee's a v e r a g e 

w e e k l y e a r n i n g s t o be $1,328.25, and we remanded t h e c a s e ; we 

a f f i r m e d t h e judgment i n a l l o t h e r r e s p e c t s . 58 So. 3d a t 

177. On remand t o t h e t r i a l c o u r t , McGhee s o u g h t t o c o n d u c t 

d i s c o v e r y r e l e v a n t t o a d e t e r m i n a t i o n o f h i s a v e r a g e w e e k l y 

e a r n i n g s . G.A. West moved t h e t r i a l c o u r t f o r a p r o t e c t i v e 

o r d e r p r e v e n t i n g d i s c o v e r y f r o m b e i n g c o n d u c t e d on remand. 

G.A. West c o n t e n d e d t h a t t h e t r i a l c o u r t s h o u l d d e t e r m i n e 

McGhee's a v e r a g e w e e k l y e a r n i n g s b a s e d o n l y on t h e e v i d e n c e 

t h a t had been s u b m i t t e d a t t r i a l . The t r i a l c o u r t e n t e r e d an 

o r d e r d e n y i n g G.A. West's m o t i o n f o r a p r o t e c t i v e o r d e r . The 

t r i a l c o u r t ' s o r d e r p e r m i t t e d t h e p a r t i e s t o c o n d u c t d i s c o v e r y 

and s t a t e d t h a t t h e t r i a l c o u r t w o u l d h o l d an e v i d e n t i a r y 

h e a r i n g t o d e t e r m i n e McGhee's a v e r a g e w e e k l y e a r n i n g s . G.A. 

West t h e n p e t i t i o n e d t h i s c o u r t f o r a w r i t o f mandamus 

d i r e c t i n g t h e t r i a l c o u r t t o v a c a t e i t s o r d e r , t o g r a n t G.A. 
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West's p r o t e c t i v e o r d e r , and t o d e t e r m i n e McGhee's a v e r a g e 

w e e k l y e a r n i n g s w i t h o u t r e c e i v i n g any a d d i t i o n a l e v i d e n c e . 

"A w r i t o f mandamus i s an e x t r a o r d i n a r y remedy, 
and i t w i l l be ' i s s u e d o n l y when t h e r e i s : 1) a 
c l e a r l e g a l r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r 
s o u g h t ; 2) an i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; 3) t h e 
l a c k o f a n o t h e r a d e q u a t e remedy; and 4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' Ex p a r t e U n i t e d  
S e r v . S t a t i o n s , I n c . , 628 So. 2d 501 , 503 ( A l a . 
1 9 9 3 ) . A w r i t o f mandamus w i l l i s s u e o n l y i n 
s i t u a t i o n s where o t h e r r e l i e f i s u n a v a i l a b l e o r i s 
i n a d e q u a t e , and i t c a n n o t be u s e d as a s u b s t i t u t e 
f o r a p p e a l . Ex p a r t e D r i l l P a r t s & S e r v . Co., 590 
So. 2d 252 ( A l a . 1 9 9 1 ) . " 

Ex p a r t e E m p i r e F i r e & M a r i n e I n s . Co., 720 So. 2d 893, 894 

( A l a . 1 9 9 8 ) . 

The i s s u e i n t h i s c a s e i s w h e t h e r t h e t r i a l c o u r t may 

r e c e i v e a d d i t i o n a l e v i d e n c e on remand i n d e t e r m i n i n g McGhee's 

a v e r a g e w e e k l y e a r n i n g s . I n G.A. West, we d i s c u s s e d t h e i s s u e 

o f McGhee's a v e r a g e w e e k l y e a r n i n g s : 

"G.A. West ... a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 
d e t e r m i n i n g McGhee's a v e r a g e w e e k l y e a r n i n g s . 
S e c t i o n 2 5 - 5 - 5 7 ( b ) , A l a . Code 1975, e s t a b l i s h e s 
methods f o r c a l c u l a t i n g an e m p l o y e e ' s a v e r a g e w e e k l y 
e a r n i n g s . That s e c t i o n f i r s t p r o v i d e s : 

" ' C o m p e n s a t i o n u n d e r t h i s s e c t i o n s h a l l be 
computed on t h e b a s i s o f t h e a v e r a g e w e e k l y 
e a r n i n g s . A v e r a g e w e e k l y e a r n i n g s s h a l l be 
b a s e d on t h e wages, as d e f i n e d i n S e c t i o n 
2 5 - 5 - 1 ( 6 ) [ , A l a . Code 1 975,] o f t h e i n j u r e d 
e mployee i n t h e employment i n w h i c h he o r 
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she was w o r k i n g a t t h e t i m e o f t h e i n j u r y 
d u r i n g t h e p e r i o d o f 52 weeks i m m e d i a t e l y 
p r e c e d i n g t h e d a t e o f t h e i n j u r y d i v i d e d by 
52, b u t i f t h e i n j u r e d e mployee l o s t more 
t h a n s e v e n c o n s e c u t i v e c a l e n d a r days d u r i n g 
t h e p e r i o d , a l t h o u g h n o t i n t h e same week, 
t h e n t h e e a r n i n g s f o r t h e r e m a i n d e r o f t h e 
p e r i o d , a l t h o u g h n o t i n t h e same week, t h e n 
t h e e a r n i n g s f o r t h e r e m a i n d e r o f t h e 52 
weeks s h a l l be d i v i d e d by t h e number o f 
weeks r e m a i n i n g a f t e r t h e t i m e so l o s t has 
been d e d u c t e d . ' 

" S e c t i o n 2 5-5-57(b) p r o v i d e s a s e c o n d method f o r 
c a l c u l a t i n g a v e r a g e w e e k l y e a r n i n g s i f an employee 
i s i n j u r e d a f t e r h a v i n g w o r k e d f o r an e m p l o y e r f o r 
f e w e r t h a n 52 w e e k s : 

"'Where t h e employment p r i o r t o t h e i n j u r y 
e x t e n d e d o v e r a p e r i o d o f l e s s t h a n 52 
weeks, t h e method o f d i v i d i n g t h e e a r n i n g s 
d u r i n g t h a t p e r i o d by t h e number o f weeks 
and p a r t s t h e r e o f d u r i n g w h i c h t h e employee 
e a r n e d wages s h a l l be f o l l o w e d , p r o v i d e d 
r e s u l t s j u s t and f a i r t o b o t h p a r t i e s w i l l 
t h e r e b y be o b t a i n e d . ' 

" S e c t i o n 2 5-5-57(b) a l s o p r o v i d e s a t h i r d method 
f o r c a l c u l a t i n g a v e r a g e w e e k l y e a r n i n g s : 

"'Where by r e a s o n o f t h e s h o r t n e s s o f t h e 
t i m e d u r i n g w h i c h t h e employee has been i n 
t h e employment o f h i s o r h e r e m p l o y e r o r 
t h e c a s u a l n a t u r e o r t e r m s o f t h e 
employment i t i s i m p r a c t i c a b l e t o compute 
t h e a v e r a g e w e e k l y e a r n i n g s as above 
d e f i n e d , r e g a r d s h a l l be had t o t h e a v e r a g e 
w e e k l y amount w h i c h d u r i n g t h e 52 weeks 
p r i o r t o t h e i n j u r y was b e i n g e a r n e d by a 
p e r s o n i n t h e same g r a d e , e m p l o y e d a t t h e 
same work by t h e same e m p l o y e r , and i f 
t h e r e i s no p e r s o n so e m p l o y e d , by a p e r s o n 
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i n t h e same g r a d e e m p l o y e d i n t h e same 
c l a s s o f employment i n t h e same d i s t r i c t . ' 

" T h i s c o u r t has s t a t e d : 

" ' [ T ] h e employee has t h e b u r d e n o f 
p r e s e n t i n g e v i d e n c e f o r c o m p u t a t i o n o f h i s 
a v e r a g e w e e k l y wage. Cook T r a n s p o r t s , I n c .  
v. B e a v e r s , 528 So. 2d 875 ( A l a . C i v . App. 
1 9 8 8 ) . ... [ I f ] t h e f o r m u l a s f o r 
d e t e r m i n i n g a v e r a g e w e e k l y e a r n i n g s s e t o u t 
[ i n § 2 5 - 5 - 5 7 ( b ) ] a r e i m p r a c t i c a b l e t o 
a p p l y i n a p a r t i c u l a r c a s e so as t o a r r i v e 
a t a j u s t and f a i r r e s u l t t o b o t h p a r t i e s , 
much must be l e f t t o t h e sound judgment and 
j u d i c i a l d i s c r e t i o n o f t h e t r i a l c o u r t . 
U n e x c e l l e d M f g. C o r p . v. R a g l a n d , 52 A l a . 
App. 57, 289 So. 2d 626 ( 1 9 7 4 ) ; A l uminum  
W o r k e r s I n t ' l v. Champion, 45 A l a . App. 
570, 233 So. 2d 511 ( 1 9 7 0 ) . ' 

" S t e v i s o n v. Q u a l i f i e d P e r s . , I n c . , 571 So. 2d 1178, 
1180 ( A l a . C i v . App. 1 9 9 0 ) . 

"At t r i a l , McGhee, who had t h e b u r d e n o f 
p r e s e n t i n g e v i d e n c e e s t a b l i s h i n g h i s a v e r a g e w e e k l y 
e a r n i n g s , t e s t i f i e d t h a t he was h i r e d by G.A. West 
t o work on a p r o j e c t ('the p r o j e c t ' ) i n v o l v i n g t h e 
s h u t t i n g down o f a p u l p m i l l . McGhee t e s t i f i e d t h a t 
he was n o t a r e g u l a r employee o f G.A. West. 
McGhee's h o u r l y wage was $16.50. ... McGhee was 
i n j u r e d d u r i n g h i s s e c o n d day o f employment w i t h 
G.A. West. A document a d m i t t e d i n t o e v i d e n c e a t 
t r i a l i n d i c a t e d t h a t McGhee was p a i d by G.A. West 
f o r w o r k i n g 10 h o u r s d a i l y f o r 2 d a y s . 

" J a s o n Ward, an i r o n w o r k e r who w o r k e d w i t h 
McGhee f o r G.A. West, t e s t i f i e d a t t r i a l . Ward 
t e s t i f i e d t h a t McGhee was i n j u r e d d u r i n g t h e 
b e g i n n i n g o f t h e 'pre-down' ph a s e o f t h e p r o j e c t . 
Ward s t a t e d t h a t t h e pre-down ph a s e l a s t e d 
a p p r o x i m a t e l y a month and t h a t he w o r k e d 10 h o u r s a 
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day f o r 5 days a week d u r i n g t h a t p e r i o d . Ward 
t e s t i f i e d t h a t t h e pre-down p h a s e was f o l l o w e d by a 
'shutdown' p h a s e t h a t l a s t e d a p p r o x i m a t e l y a month. 
Ward s t a t e d t h a t , d u r i n g t h e shutdown p h a s e , he 
w o r k e d 12 h o u r s a day f o r 7 days a week. 

" I n i t s j u d g m e n t , t h e t r i a l c o u r t s t a t e d : 

" ' [ S e c t i o n ] 2 5-5-57(b) ... s e t s f o r t h 
t h e manner i n w h i c h t h e a v e r a g e w e e k l y wage 
i s t o be c a l c u l a t e d . However, none o f t h e 
s c e n a r i o s o u t l i n e d i n t h a t s t a t u t e f i t t h e 
f a c t s o f t h i s c a s e b e c a u s e o f t h e f a c t t h a t 
Mr. McGhee was i n j u r e d on t h e s e c o n d day o f 
t h e work, and a f t e r t h e p r o j e c t had o n l y 
begun. T h e r e f o r e , i n k e e p i n g w i t h t h e c a s e 
o f S l a y T r a n s p o r t a t i o n Company, I n c . v. 
M i l l e r , 702 So. 2d 142 ( A l a . C i v . App. 
1 9 9 7 ) , t h e c o u r t f i n d s t h a t t h e most 
e q u i t a b l e means o f a r r i v i n g a t t h e 
a p p r o p r i a t e a v e r a g e w e e k l y wage i s t o use 
a c o m b i n a t i o n o f t h e wages p a i d t o Mr. 
McGhee f o r t h e two days w h i c h he w o r k e d and 
t h e t e s t i m o n y f r o m Mr. Ward d o c u m e n t i n g t h e 
wages he w o u l d have e a r n e d b u t f o r t h e 
i n j u r y . Under t h a t a n a l y s i s , t h e c o u r t 
h e r e b y f i n d s t h a t Mr. McGhee's a v e r a g e 
w e e k l y wage on t h e d a t e o f h i s i n j u r y was 
$1,328.25 

"Becaus e McGhee had w o r k e d f e w e r t h a n 52 weeks 
f o r G.A. West b e f o r e h i s i n j u r y , t h e f i r s t method 
p r e s c r i b e d by § 25-5-57(b) i s c l e a r l y i n a p p l i c a b l e . 
B o t h McGhee and G.A. West c o n t e n d t h a t u s i n g t h e 
s e c o n d method f o u n d i n § 2 5 - 5 - 5 7 ( b ) w o u l d be 
i n e q u i t a b l e b e c a u s e McGhee w o r k e d f o r o n l y two days 
f o r G.A. West. G.A. West a r g u e s t h a t t h e t r i a l 
c o u r t e r r e d by n o t a p p l y i n g t h e t h i r d method f o u n d 
i n § 2 5 - 5 - 5 7 ( b ) . McGhee a r g u e s t h a t , b e c a u s e he was 
i n j u r e d soon a f t e r b e g i n n i n g work on a s p e c i f i c 
p r o j e c t , i t w o u l d be i n e q u i t a b l e , i n c a l c u l a t i n g 
McGhee's a v e r a g e w e e k l y e a r n i n g s , t o r e l y on t h e 
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e a r n i n g s o f a w e l d e r / i r o n w o r k e r a c c u m u l a t e d d u r i n g 
t h e 52-week p e r i o d i m m e d i a t e l y b e f o r e McGhee's 
i n j u r y . 

"Our supreme c o u r t has d i s c u s s e d t h e a p p l i c a t i o n 
o f t h e t h i r d method f o u n d i n § 2 5 - 5 - 5 7 ( b ) : 

" ' I t must be n o t e d t h a t so much o f t h e 
p r o v i s i o n as d e a l s w i t h c a s e s f a l l i n g u n d e r 
[ t h e t h i r d method] does n o t make i t a h a r d 
and f a s t r u l e on t h e t r i a l c o u r t t o award 
t h e same wages o r e a r n i n g s as t h o s e e a r n e d 
by o t h e r s t h e r e r e f e r r e d t o . I t s i m p l y 
r e q u i r e s t h a t t h e c o u r t must have ' r e g a r d ' 
t o s u c h a v e r a g e w e e k l y e a r n i n g s o f o t h e r s 
i n m a k i n g an award i n t h e i n s t a n t c a s e , b u t 
does n o t mean t h a t t h e amount f i x e d must be 
i d e n t i c a l t o t h e w e e k l y e a r n i n g s o f t h e 
o t h e r s . I n o t h e r w o r d s , i t must be 
r e g a r d e d as an e v i d e n t i a l , t h o u g h n o t 
c o n c l u s i v e , f a c t o r , i n t h e a s c e r t a i n m e n t o f 
t h e award i n hand, t a k i n g i n t o 
c o n s i d e r a t i o n , o f c o u r s e , any p h y s i c a l 
d i f f e r e n c e s s u c h as t h e i n t e r r u p t i o n o r 
c o n s t a n c y i n t h e r e s p e c t i v e e m p l o y m e n t s . ' 

" G a r r i s o n v. Woodward I r o n Co., 210 A l a . 45, 46, 97 
So. 64, 64 ( 1 9 2 3 ) . 

" I n a r g u i n g t h a t t h e t h i r d method s h o u l d be 
a p p l i e d , G.A. West f o c u s e s on a document p u r p o r t i n g 
t o show t h e e a r n i n g s o f an unnamed i r o n w o r k e r who 
had w o r k e d f o r G.A. West d u r i n g t h e 52-week p e r i o d 
p r e c e d i n g McGhee's a c c i d e n t . The o n l y i n d i c a t i o n on 
t h e document t h a t t h e employee i s an i r o n w o r k e r i s 
t h e h a n d w r i t t e n n o t a t i o n ' I r o n W o r k e r ' a t t h e t o p o f 
t h e document. L i k e McGhee, t h e unnamed employee 
e a r n e d $16.50 p e r h o u r . The document i n d i c a t e s t h a t 
t h e employee e a r n e d $37,759.67, o r a w e e k l y a v e r a g e 
o f $726.15, d u r i n g t h e 52-week p e r i o d b e f o r e 
McGhee's a c c i d e n t . 
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"When c o u n s e l f o r G.A. West s o u g h t t o a d m i t t h e 
document a t t r i a l , c o u n s e l f o r McGhee o b j e c t e d , 
s t a t i n g : ' I d o n ' t t h i n k t h e r e ' s been any p r o p e r 
f o u n d a t i o n l a i d t h a t he's a s i m i l a r e m p l o y e e [ t o 
McGhee]. I d o n ' t know who t h i s e mployee was. We 
d o n ' t know what t h e j o b was ' The t r i a l c o u r t 
i n i t i a l l y s u s t a i n e d t h e o b j e c t i o n t o t h e document. 
However, t h e t r i a l c o u r t l a t e r a d m i t t e d t h e document 
o v e r t h e c o n t i n u e d o b j e c t i o n o f McGhee's c o u n s e l . 
When t h e t r i a l c o u r t a d m i t t e d t h e document, t h e 
t r i a l c o u r t s t a t e d : 

"'I'm g o i n g t o a d m i t [ t h e document] on t h e 
g r o u n d s o f what you have j u s t now r a i s e d [ , 
i . e . , t o show t h e work a c t i v i t y a t t h e 
m i l l , ] b u t I ' l l make i t r e a l c l e a r , I'm 
a d m i t t i n g i t , b u t I ' l l be [ t h e ] g a u g e r o f 
t h e w e i g h t t o g i v e i t . ... I'm n o t g o i n g t o 
g i v e i t v e r y much w e i g h t b e c a u s e ... you 
j u s t g r a b b e d one employee o u t o f t h e p o t 
and i t may be i n d i c a t i v e o f t h a t t o some 
e x t e n t , i t may have some b e a r i n g on t h i s , 
so i t w o u l d be s o m e t h i n g t h a t I w o u l d l o o k 
a t [ . ] [ B ] u t I ' l l have t o d e t e r m i n e as I 
s t u d y i t and t h i n k t h r o u g h and compare i t 
t o t h e o t h e r e v i d e n c e as t o how much w e i g h t 
I'm g o i n g t o g i v e i t . ' 

"The t h i r d method p r e s c r i b e d by § 2 5-5-57(b) 
r e q u i r e s t h e t r i a l c o u r t t o ' r e g a r d ' t h e a v e r a g e 
w e e k l y e a r n i n g s o f an employee s i m i l a r l y s i t u a t e d t o 
McGhee. The t r i a l c o u r t , i n c o m p u t i n g McGhee's 
a v e r a g e w e e k l y e a r n i n g s , i n d i c a t e d t h a t i t w o u l d 
c o n s i d e r t h e document s h o w i n g t h e e a r n i n g s o f an 
e mployee p u r p o r t e d l y s i m i l a r l y s i t u a t e d t o McGhee. 
However, t h e t r i a l c o u r t , c o n c e r n e d t h a t t h a t 
e m p l o y e e ' s work may n o t a c c u r a t e l y r e f l e c t t h e work 
t h a t McGhee p e r f o r m e d and w o u l d have p e r f o r m e d f o r 
G.A. West, e v i d e n t l y a s s i g n e d t h e document v e r y 
l i m i t e d w e i g h t . Under t h e t h i r d method f o u n d i n § 
2 5 - 5 - 5 7 ( b ) , a l t h o u g h a t r i a l c o u r t must c o n s i d e r 
e v i d e n c e o f t h e a v e r a g e w e e k l y e a r n i n g s o f a 

8 



2100507 

s i m i l a r l y s i t u a t e d e m p l o y e e , t h a t e v i d e n c e i s n o t 
c o n c l u s i v e . G a r r i s o n , 210 A l a . a t 46, 97 So. a t 64. 
As n o t e d , a t r i a l c o u r t may d e p a r t f r o m t h e methods 
p r e s c r i b e d by § 2 5 - 5 - 5 7 ( b ) i f t h o s e methods f a i l t o 
p r o d u c e a j u s t and f a i r r e s u l t . S t e v i s o n , 571 So. 
2d a t 1180. I n s u c h s i t u a t i o n s , much must be l e f t 
t o t h e d i s c r e t i o n o f t h e t r i a l c o u r t i n d e t e r m i n i n g 
an e m p l o y e e ' s a v e r a g e w e e k l y e a r n i n g s . I d . G i v e n 
t h e f a c t s o f t h i s c a s e , t h e t r i a l c o u r t d i d n o t e r r 
i n d e v i a t i n g f r o m t h e methods f o u n d i n § 2 5 - 5 - 5 7 ( b ) 
i n d e t e r m i n i n g McGhee's a v e r a g e w e e k l y e a r n i n g s . 

" A l t h o u g h t h e t r i a l c o u r t d i d n o t e r r i n 
d e v i a t i n g f r o m t h e methods p r e s c r i b e d by § 25-5-
5 7 ( b ) , we c a n n o t a f f i r m t h e t r i a l c o u r t ' s 
c a l c u l a t i o n o f McGhee's a v e r a g e w e e k l y e a r n i n g s . 
The amount d e t e r m i n e d by t h e t r i a l c o u r t t o be 
McGhee's a v e r a g e w e e k l y e a r n i n g s -- $1,328.25 -¬
a p p e a r s t o be an amount c l o s e r t o McGhee's maximum 
p o s s i b l e w e e k l y e a r n i n g s t h a n h i s a c t u a l a v e r a g e 
w e e k l y e a r n i n g s . 

"McGhee t e s t i f i e d t h a t he was h i r e d by G.A. West 
t o work on t h e p r o j e c t and t h a t he was n o t a r e g u l a r 
e m ployee o f G.A. West. McGhee f u r t h e r t e s t i f i e d : 

"'Q. [By c o u n s e l f o r G.A. West:] 
... [ B ] e f o r e you went t o work w i t h G.A. 
West, i t was y o u r p r a c t i c e t o work 
shutdowns f o r c o m p a n i e s , r i g h t ? 

"'A. Y e s , s i r . And we --

"'Q. You'd work a few weeks h e r e 
and few weeks t h e r e ? 

"'A. Y e s , s i r . 

"'Q. And you had p e r i o d s -¬

"'A. Y e s , s i r . 
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"'Q. -- P r i o r t o g o i n g t o work f o r 
G.A. West where you were o u t o f work f o r 
e x t e n d e d p e r i o d s o f t i m e ? 

"'A. Y e s , s i r . ' 

"The t r i a l c o u r t c a l c u l a t e d McGhee's a v e r a g e 
w e e k l y e a r n i n g s t o be $1,328.25. That amount 
i n d i c a t e s t h e a v e r a g e w e e k l y wage t h a t McGhee w o u l d 
have e a r n e d d u r i n g t h e p r o j e c t , w h i c h l a s t e d two 
months, had he n o t been i n j u r e d . However, t h a t 
amount does n o t a p p e a r t o r e f l e c t t h e a v e r a g e w e e k l y 
e a r n i n g s t h a t McGhee w o u l d have e a r n e d o v e r t h e 
c o u r s e o f a y e a r w o r k i n g as a w e l d e r and an i r o n 
w o r k e r . McGhee a g r e e d t h a t he was u n e m p l o y e d f o r 
' e x t e n d e d p e r i o d s o f t i m e ' b e f o r e w o r k i n g f o r G.A. 
West and t h a t he w o u l d 'work a few weeks h e r e and 
few weeks t h e r e . ' He a l s o a c k n o w l e d g e d t h a t he was 
h i r e d by G.A. West s p e c i f i c a l l y t o work on t h e 
p r o j e c t . McGhee's t e s t i m o n y s u g g e s t i n g t h a t he was 
s p o r a d i c a l l y e m p l o y e d as a w e l d e r and an i r o n w o r k e r 
i s i n c o n s i s t e n t w i t h t h e t r i a l c o u r t ' s d e t e r m i n a t i o n 
t h a t McGhee's a v e r a g e w e e k l y e a r n i n g s a r e $1,328.25. 
That amount r e p r e s e n t s an a v e r a g e 67-hour work week 
-- 40 r e g u l a r h o u r s and 27 o v e r t i m e h o u r s -- a t 
McGhee's h o u r l y wage o f $16.50. The c a l c u l a t i o n o f 
t h e a v e r a g e w e e k l y e a r n i n g s s h o u l d d e t e r m i n e t h e 
amount t h a t t h e employee has l o s t due t o t h e i n j u r y . 
See Ex p a r t e M u r r a y , 490 So. 2d 1238, 1241 ( A l a . 
1 9 8 6 ) . A l t h o u g h t h e t r i a l c o u r t ' s c a l c u l a t i o n o f 
McGhee's a v e r a g e w e e k l y e a r n i n g s a c c u r a t e l y r e f l e c t s 
t h e e a r n i n g s t h a t McGhee l o s t d u r i n g t h e d u r a t i o n o f 
t h e p r o j e c t , t h e r e c o r d does n o t i n d i c a t e t h a t t h e 
t r i a l c o u r t ' s c a l c u l a t i o n a c c u r a t e l y r e f l e c t s t h e 
e a r n i n g s t h a t McGhee c o u l d be e x p e c t e d t o l o s e o v e r 
t h e c o u r s e o f an e n t i r e y e a r . A c c o r d i n g l y , we must 
r e v e r s e t h a t p a r t o f t h e judgment d e t e r m i n i n g 
McGhee's a v e r a g e w e e k l y e a r n i n g s . 

f i 

"We r e v e r s e t h e judgment o f t h e t r i a l c o u r t 
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i n s o f a r as i t d e t e r m i n e d McGhee's a v e r a g e w e e k l y 
e a r n i n g s t o be $1,328.25. I n a l l o t h e r r e s p e c t s , we 
a f f i r m t h e judgment o f t h e t r i a l c o u r t . " 

58 So. 3d a t 170-77. 

G.A. West a r g u e s t h a t t h e t r i a l c o u r t , i n d e t e r m i n i n g 

McGhee's a v e r a g e w e e k l y e a r n i n g s on remand, may n o t r e c e i v e 

a d d i t i o n a l e v i d e n c e and may c o n s i d e r o n l y t h e e v i d e n c e t h a t 

was s u b m i t t e d a t t r i a l . C o n v e r s e l y , McGhee a r g u e s t h a t t h e 

t r i a l c o u r t s h o u l d r e c e i v e a d d i t i o n a l e v i d e n c e t o p r o p e r l y 

d e t e r m i n e McGhee's a v e r a g e w e e k l y e a r n i n g s . 

" ' " I t i s t h e d u t y o f t h e t r i a l c o u r t , on remand, 
t o c o m p l y s t r i c t l y w i t h t h e mandate o f t h e a p p e l l a t e 
c o u r t a c c o r d i n g t o i t s t r u e i n t e n t and m e a n i n g , as 
d e t e r m i n e d by t h e d i r e c t i o n s g i v e n by t h e r e v i e w i n g 
c o u r t . No judgment o t h e r t h a n t h a t d i r e c t e d o r 
p e r m i t t e d by t h e r e v i e w i n g c o u r t may be e n t e r e d 
The a p p e l l a t e c o u r t ' s d e c i s i o n i s f i n a l as t o a l l 
m a t t e r s b e f o r e i t , becomes t h e l a w o f t h e c a s e , and 
must be e x e c u t e d a c c o r d i n g t o t h e mandate, w i t h o u t 
g r a n t i n g a new t r i a l o r t a k i n g a d d i t i o n a l 
e v i d e n c e "'" 

Ex p a r t e E d w ards, 727 So. 2d 792, 794 ( A l a . 1998) ( q u o t i n g Ex  

p a r t e Alabama Power Co., 431 So. 2d 151, 155 ( A l a . 1 9 8 3 ) , 

q u o t i n g i n t u r n 5 Am. J u r . 2d A p p e a l and E r r o r § 991 ( 1 9 6 2 ) ) . 

Our supreme c o u r t has s t a t e d t h a t "a t r i a l c o u r t does n o t have 

t h e a u t h o r i t y t o r e o p e n f o r a d d i t i o n a l t e s t i m o n y a c a s e t h a t 

has been remanded t o i t , e x c e p t where e x p r e s s l y d i r e c t e d t o do 
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s o . " Ex p a r t e Queen, 959 So. 2d 620, 622 ( A l a . 2 0 0 6 ) . 

A l t h o u g h t h i s c o u r t i n G.A. West d i d n o t e x p r e s s l y d i r e c t 

t h e t r i a l c o u r t t o r e c e i v e a d d i t i o n a l e v i d e n c e on remand, we 

now c o n c l u d e t h a t i t i s n e c e s s a r y f o r t h e t r i a l c o u r t t o 

r e c e i v e a d d i t i o n a l e v i d e n c e t o p r o p e r l y d e t e r m i n e McGhee's 

a v e r a g e w e e k l y e a r n i n g s . O r i g i n a l l y , t h e t r i a l c o u r t 

d e t e r m i n e d McGhee's a v e r a g e w e e k l y e a r n i n g s by u s i n g "'a 

c o m b i n a t i o n o f t h e wages p a i d t o Mr. McGhee f o r t h e two days 

w h i c h he w o r k e d and t h e t e s t i m o n y f r o m Mr. Ward d o c u m e n t i n g 

t h e wages he w o u l d have e a r n e d b u t f o r t h e i n j u r y . ' " G.A.  

West, 58 So. 3d a t 172. However, t h i s c o u r t r e j e c t e d t h a t 

a p p r o a c h i n G.A. West. The r e m a i n i n g e v i d e n c e t h a t may be 

u s e d t o d e t e r m i n e McGhee's a v e r a g e w e e k l y e a r n i n g s c o n s i s t s o f 

t h e document i n d i c a t i n g t h e e a r n i n g s o f an unnamed i r o n 

w o r k e r . However, as we n o t e d i n o u r p r e v i o u s o p i n i o n , " t h e 

t r i a l c o u r t , c o n c e r n e d t h a t [ t h e unnamed i r o n w o r k e r ' s ] work 

may n o t a c c u r a t e l y r e f l e c t t h e work t h a t McGhee p e r f o r m e d and 

w o u l d have p e r f o r m e d f o r G.A. West, e v i d e n t l y a s s i g n e d t h e 

document v e r y l i m i t e d w e i g h t . " 58 So. 3d a t 173. On remand, 

i f t h e t r i a l c o u r t i s l i m i t e d t o c o n s i d e r i n g o n l y t h e e v i d e n c e 

a l r e a d y s u b m i t t e d , t h e n t h e t r i a l c o u r t w o u l d s e e m i n g l y be 
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p l a c e d i n t h e p o s i t i o n o f h a v i n g t o r e l y on t h e i r o n - w o r k e r 

document, w h i c h t h e t r i a l c o u r t e v i d e n t l y gave v e r y l i t t l e 

w e i g h t . A c c o r d i n g l y , t h e t r i a l c o u r t u n d e r s t a n d a b l y p e r m i t t e d 

t h e p a r t i e s t o s u b m i t a d d i t i o n a l e v i d e n c e on remand i n an 

a t t e m p t t o a c c u r a t e l y d e t e r m i n e McGhee's a v e r a g e w e e k l y 

e a r n i n g s . Now t h a t t h e i s s u e o f r e o p e n i n g t h e e v i d e n c e i s 

s q u a r e l y b e f o r e u s , we a c k n o w l e d g e t h e u s e f u l n e s s o f 

p e r m i t t i n g t h e s u b m i s s i o n o f a d d i t i o n a l e v i d e n c e on remand i n 

t h i s c a s e . 

We r e c o g n i z e t h a t a t t r i a l McGhee had t h e b u r d e n o f 

p r e s e n t i n g e v i d e n c e r e g a r d i n g t h e c a l c u l a t i o n o f h i s a v e r a g e 

w e e k l y e a r n i n g s . G.A. West, 58 So. 3d a t 171 ( c i t i n g S t e v i s o n  

v. Q u a l i f i e d P e r s . , I n c . , 571 So. 2d 1 17 8 , 11 80 ( A l a . C i v . 

App. 1 9 9 0 ) ) . However, t h e e x i s t e n c e o f s u c h a b u r d e n does n o t 

p r e c l u d e an a p p e l l a t e c o u r t f r o m p e r m i t t i n g a t r i a l c o u r t t o 

t a k e a d d i t i o n a l e v i d e n c e on remand. I n A l d r i d g e v. D o l b e e r , 

567 So. 2d 1267 ( A l a . 1 9 9 0 ) , t h e p l a i n t i f f s s u e d t h e 

d e f e n d a n t s , a l l e g i n g b r e a c h o f c o n t r a c t . F o l l o w i n g a n o n j u r y 

t r i a l , t h e t r i a l c o u r t e n t e r e d a j u dgment i n f a v o r o f t h e 

p l a i n t i f f s , a w a r d i n g damages i n t h e amount o f $10,270. On 

a p p e a l , o u r supreme c o u r t n o t e d t h a t t h e p l a i n t i f f s had t h e 
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b u r d e n o f p r o d u c i n g e v i d e n c e t h a t w o u l d a l l o w a f a c t - f i n d e r t o 

c a l c u l a t e damages. 567 So. 2d a t 1270. The supreme c o u r t 

a f f i r m e d t h e t r i a l c o u r t ' s judgment i n s o f a r as i t d e t e r m i n e d 

l i a b i l i t y , b u t i t r e v e r s e d t h e judgment w i t h r e s p e c t t o t h e 

amount o f damages. The c o u r t i n A l d r i d g e d e t e r m i n e d t h a t t h e 

e v i d e n c e s u b m i t t e d d i d n o t s u p p o r t t h e amount o f damages 

awarded. I d . T h e r e f o r e , t h e c o u r t r e v e r s e d t h a t p o r t i o n o f 

t h e judgment a w a r d i n g damages and remanded t h e c a s e " f o r an 

e v i d e n t i a r y h e a r i n g t o d e t e r m i n e an amount t h a t w o u l d be 

s u f f i c i e n t t o r e s t o r e t h e [ p l a i n t i f f s ] t o t h e p o s i t i o n t h e y 

w o u l d have o c c u p i e d had t h e b r e a c h n o t o c c u r r e d . " I d . See  

a l s o L o l l e y v. C i t i z e n s Bank, 4 94 So. 2d 19 ( A l a . 1986) 

( r e v e r s i n g a j u d g m e n t and r e m a n d i n g t h e c a s e t o t h e t r i a l 

c o u r t t o c o n d u c t an e v i d e n t i a r y h e a r i n g f o r t h e d e t e r m i n a t i o n 

o f a t t o r n e y ' s f e e s c o n s i d e r i n g s p e c i f i c g u i d e l i n e s ) . 

S i m i l a r t o an award o f damages f o r a b r e a c h o f c o n t r a c t , 

a c a l c u l a t i o n o f an i n j u r e d e m p l o y e e ' s a v e r a g e w e e k l y e a r n i n g s 

s h o u l d r e f l e c t t h e amount t h a t t h e employee has l o s t due t o 

t h e i n j u r y . See I n t e r n a t i o n a l P a p e r Co. v. M u r r a y , 490 So. 2d 

1238, 1241 ( A l a . 1 9 8 6 ) . An a c c u r a t e c a l c u l a t i o n o f an 

e m p l o y e e ' s a v e r a g e w e e k l y e a r n i n g s i s e s s e n t i a l t o a f a i r 

14 



2100507 

award o f w o r k e r s ' c o m p e n s a t i o n . Due t o t h e l i m i t e d e v i d e n c e 

i n t h e r e c o r d , a d d i t i o n a l e v i d e n c e i s n e c e s s a r y t o e n s u r e an 

a c c u r a t e c o m p u t a t i o n o f McGhee's a v e r a g e w e e k l y e a r n i n g s . 

T h i s c a s e does n o t p r e s e n t an example o f a p a r t y s e e k i n g 

t o s u b m i t e v i d e n c e on remand i n what may be p e r c e i v e d as an 

a t t e m p t t o u n d e r m i n e an a p p e l l a t e c o u r t ' s mandate. F o r 

e x a m p l e , i n Alabama Power Company v. S m i t h , 409 So. 2d 760 

( A l a . 1 9 8 1 ) , o u r supreme c o u r t r e v e r s e d a judgment f o r t h e 

p l a i n t i f f s i n a n e g l i g e n c e a c t i o n , c o n c l u d i n g t h a t t h e 

d e f e n d a n t d i d n o t owe a d u t y t o t h e p l a i n t i f f s . The supreme 

c o u r t remanded t h e c a s e f o r t h e t r i a l c o u r t t o e n t e r a 

judgment i n a c c o r d a n c e w i t h t h e supreme c o u r t ' s o p i n i o n . I d . 

a t 764. On remand, t h e p l a i n t i f f s f i l e d a m o t i o n f o r a new 

t r i a l . The d e f e n d a n t s u b s e q u e n t l y p e t i t i o n e d t h e supreme 

c o u r t f o r a w r i t o f mandamus d i r e c t i n g t h e t r i a l c o u r t t o 

e n t e r a judgment i n t h e d e f e n d a n t ' s f a v o r . Ex p a r t e Alabama  

Power Co., 431 So. 2d 151 ( A l a . 1 9 8 3 ) . On mandamus r e v i e w , 

t h e supreme c o u r t d e t e r m i n e d t h a t t h e i s s u e o f d u t y , an 

e s s e n t i a l e l e m e n t o f t h e p l a i n t i f f s ' n e g l i g e n c e c l a i m , had 

a l r e a d y been c o n c l u s i v e l y d e c i d e d i n f a v o r o f t h e d e f e n d a n t ; 

t h e r e f o r e , a new t r i a l was u n n e c e s s a r y . 431 So. 2d a t 154-55. 
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Thus, t h e supreme c o u r t c o n c l u d e d t h a t t h e t r i a l c o u r t s h o u l d 

e n t e r a judgment i n t h e d e f e n d a n t ' s f a v o r . I d . a t 155. 

I n Ex p a r t e Alabama Power, t h e p l a i n t i f f s s o u g h t a n o t h e r 

o p p o r t u n i t y on remand t o e s t a b l i s h t h e l i a b i l i t y o f t h e 

d e f e n d a n t . The p r e s e n t c a s e i s more l i k e A l d r i d g e i n t h a t t h e 

o n l y i s s u e r e m a i n i n g f o r t h e t r i a l c o u r t t o d e t e r m i n e i s 

McGhee's a v e r a g e w e e k l y e a r n i n g s , a c o m p u t a t i o n a n a l o g o u s t o 

t h e award o f damages i n A l d r i d g e . G i v e n t h e e v i d e n c e i n t h e 

r e c o r d , i t a p p e a r s t h a t t h e s u b m i s s i o n o f a d d i t i o n a l e v i d e n c e 

w i l l l i k e l y y i e l d a more a c c u r a t e c a l c u l a t i o n o f McGhee's 

a v e r a g e w e e k l y e a r n i n g s . Thus, t h e t r i a l c o u r t ' s o r d e r 

p e r m i t t i n g t h e s u b m i s s i o n o f a d d i t i o n a l e v i d e n c e was 

c o n s i s t e n t w i t h o u r o p i n i o n i n G.A. West, i n w h i c h we r e v e r s e d 

t h e t r i a l c o u r t ' s i n i t i a l c a l c u l a t i o n o f a v e r a g e w e e k l y 

e a r n i n g s w h i l e n o t i n g t h e r e l a t i v e l y meager e v i d e n c e on t h a t 

s u b j e c t . 

A c c o r d i n g l y , we t a k e t h i s o p p o r t u n i t y t o s t a t e t h a t t h e 

t r i a l c o u r t may r e c e i v e a d d i t i o n a l e v i d e n c e on remand 

r e g a r d i n g t h e i s s u e o f McGhee's a v e r a g e w e e k l y e a r n i n g s . The 

c o m p u t a t i o n o f t h e a v e r a g e w e e k l y e a r n i n g s s h o u l d be 

c o n s i s t e n t w i t h t h e d i s c u s s i o n on t h a t i s s u e i n G.A. West. We 
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deny G.A. West's p e t i t i o n f o r a w r i t o f mandamus s e e k i n g t o 

p r e v e n t d i s c o v e r y and t h e s u b m i s s i o n o f a d d i t i o n a l e v i d e n c e on 

remand. 

PETITION DENIED. 

Thompson, P . J . , and P i t t m a n and Thomas, J J . , c o n c u r . 

Moore, J . , r e c u s e s h i m s e l f . 
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