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MOORE, Judge. 

Mark S l a b y and h i s w i f e , M a r i a S l a b y , a p p e a l from a 

judgment of the DeKalb C i r c u i t C ourt ("the t r i a l c o u r t " ) 

e n j o i n i n g t h e S l a b y s from t h e s h o r t - t e r m r e n t a l of t h e i r 

p r o p e r t y , a l o t on which a c a b i n i s s i t u a t e d , based on i t s 
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d e t e r m i n a t i o n t h a t such a s h o r t - t e r m r e n t a l i s p r o h i b i t e d by 

a r e s t r i c t i v e covenant b u r d e n i n g t h e i r p r o p e r t y . We r e v e r s e 

and remand. 

P r o c e d u r a l H i s t o r y 

On June 19, 2009, Mountain R i v e r E s t a t e s R e s i d e n t i a l 

A s s o c i a t i o n , I n c . ("the A s s o c i a t i o n " ) , f i l e d a c o m p l a i n t 

a g a i n s t the S l a b y s i n the t r i a l c o u r t . The A s s o c i a t i o n 

a s s e r t e d t h a t the S l a b y s had v i o l a t e d a r e s t r i c t i v e covenant 

b u r d e n i n g the l o t s i n the Mountain R i v e r E s t a t e s s u b d i v i s i o n 

i n DeKalb County, which s t a t e s : 

"The s u b j e c t p r o p e r t y i s r e s t r i c t e d t o s i n g l e f a m i l y 
r e s i d e n t i a l purposes o n l y . No commercial, 
a g r i c u l t u r a l or i n d u s t r i a l use s h a l l be p e r m i t t e d . " 

S p e c i f i c a l l y , the A s s o c i a t i o n a s s e r t e d t h a t the S l a b y s had 

r e n t e d t h e i r p r o p e r t y i n the Mountain R i v e r E s t a t e s 

s u b d i v i s i o n t o v a r i o u s persons who are not r e l a t e d f a m i l y 

members of the S l a b y s and, t h u s , t h a t they had used t h e i r 

p r o p e r t y f o r commercial purposes i n v i o l a t i o n of the 

r e s t r i c t i v e covenant. The A s s o c i a t i o n r e q u e s t e d a permanent 

i n j u n c t i o n e n j o i n i n g the S l a b y s from u s i n g t h e i r p r o p e r t y f o r 

purposes o t h e r than as a s i n g l e - f a m i l y r e s i d e n c e and from 

u s i n g t h e i r p r o p e r t y f o r commercial purposes. 
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The S l a b y s f i l e d an answer t o the A s s o c i a t i o n ' s c o m p l a i n t 

on August 11, 2009. A t r i a l was h e l d on A p r i l 12, 2010, and 

both the A s s o c i a t i o n and the S l a b y s f i l e d b r i e f s i n the t r i a l 

c o u r t upon the c o m p l e t i o n of the t r i a l . 

On January 18, 2011, the t r i a l c o u r t e n t e r e d a judgment, 

which s t a t e d , i n p e r t i n e n t p a r t : 

" S i n g l e - f a m i l y R e s i d e n t i a l Purposes Only 

"The covenant r e s t r i c t s the use of the s u b j e c t 
p r o p e r t y t o s i n g l e - f a m i l y r e s i d e n t i a l purposes o n l y . 
A s i n g l e - f a m i l y r e s i d e n c e has been a p p r o p r i a t e l y 
d e f i n e d as a house o c c u p i e d by one f a m i l y . See  
Hooker v. A l e x a n d e r , 129 Conn. 433, 29 A.2d 308 
(1942). I t f o l l o w s t h a t the term s i n g l e - f a m i l y  
r e s i d e n t i a l purpose m a n i f e s t s an i n t e n t t h a t a 
r e s i d e n c e not be used f o r r e s i d e n t i a l purposes by 
m u l t i - f a m i l y or n o n - f a m i l y groups. 

" C o n s t r u i n g the term r e s i d e n t i a l purposes 
employing the common and o r d i n a r y meaning of the 
words used, i t denotes the o c c u p y i n g of a premises 
f o r the purpose of making i t one's u s u a l p l a c e of 
abode. I t does not mean oc c u p y i n g a premises f o r 
v a c a t i o n or t r a n s i e n t purposes. 

"The Texas Court of Appeals has h e l d t h a t a deed 
r e s t r i c t i o n p r o v i d i n g t h a t no l o t i n a s u b d i v i s i o n 
c o u l d be used except f o r ' s i n g l e - f a m i l y r e s i d e n c e 
p u r p o s e s ' p r o h i b i t e d the homeowners from r e n t i n g 
t h e i r p r o p e r t y on a weekly and/or weekend b a s i s , 
though the r e s t r i c t i o n d i d not p r o h i b i t a l l r e n t a l 
of p r o p e r t y . Benard v. Humble, 990 S.W.2d 929 
(Texas. C t. App. 1999). 

"The c o u r t f i n d s t h a t the use of the S l a b y s ' 
p r o p e r t y by m u l t i - f a m i l y and n o n - f a m i l y groups on an 
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ongoing b a s i s f o r v a c a t i o n and t r a n s i e n t purposes 
c l e a r l y v i o l a t e s the i n t e n t of the r e s t r i c t i o n t h a t 
l i m i t s i t s use t o s i n g l e - f a m i l y r e s i d e n t i a l  
p urposes. 

"Commercial Use 

"The covenant a l s o p r o h i b i t s commercial use of 
the s u b j e c t p r o p e r t y . 

"The word commercial i s commonly used t o 
d e s c r i b e a wide a r r a y of b u s i n e s s and t r a d e 
e n t e r p r i s e s t h a t i n v o l v e the exchange of goods or 
s e r v i c e s f o r money. Here, the [Slabys] are 
p r o v i d i n g persons the use of t h e i r house i n exchange 
f o r money. They p r o v i d e s h o r t - t e r m l o d g i n g t o 
t r a n s i t o r y o ccupants, much l i k e the l o d g i n g p r o v i d e d 
by a m otel or a bed and b r e a k f a s t . L i k e a m otel or 
a bed and b r e a k f a s t , t h e y a l s o c o l l e c t and pay 
l o d g i n g t a x e s t o the S t a t e . The [Slabys] a d v e r t i s e 
e x t e n s i v e l y and promote the r e n t a l of t h e i r house i n 
a manner t h a t i s c o n s i s t e n t w i t h t h a t of a 
commercial or b u s i n e s s endeavor. 

"The D i s t r i c t C ourt of F l o r i d a has h e l d t h a t a 
covenant t h a t p e r m i t t e d r e n t a l of r e s i d e n t i a l 
p r o p e r t y but t h a t p r o h i b i t e d i t s use f o r b u s i n e s s or 
commercial purposes p r e c l u d e d the use of the 
p r o p e r t y as a bed and b r e a k f a s t . The Court o p i n e d 
t h a t the r e n t a l of a r e s i d e n c e i n the c o n t e x t of 
such deed r e s t r i c t i o n p e r m i t t e d the r e n t a l o n l y as 
a r e s i d e n c e and not as a f a c i l i t y s e r v i n g temporary 
or t r a n s i e n t g u e sts from the g e n e r a l p u b l i c . Robins  
v. W a l t e r , 670 So. 2d 971 ( F l a . D i s t . App. 1995). 

"The Court of Appeals of M i c h i g a n r e c e n t l y h e l d 
t h a t a p r o h i b i t i o n a g a i n s t commercial use p r e v e n t e d 
p r o p e r t y owners from u s i n g t h e i r p r o p e r t y f o r 
v a c a t i o n r e n t a l s f o r a week or l e s s t o t r a n s i e n t 
g u e s t s . Enchanted F o r e s t P r o p e r t y Owners A s s o c i a t i o n  
v. S c h i l l i n g , [(No. 287614)] (Mich. [Ct.] App. March 
11, 2010) [ ( n o t r e p o r t e d i n N.W.2d)]. 
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"The c o u r t f i n d s t h a t the covenant r e s t r i c t i o n 
a g a i n s t commercial use of the p r o p e r t y c l e a r l y and 
unambiguously p r e c l u d e s the r e n t a l use t h a t [the 
S l a b y s ] are making of t h e i r p r o p e r t y . 

"ADJUDICATION 

"For the reasons s e t f o r t h , the c o u r t f i n d s t h a t 
the use b e i n g made by the [Slabys] of the s u b j e c t 
p r o p e r t y , i . e . , s h o r t - t e r m r e n t a l s t o t r a n s i t o r y 
g u e s t s i n c l u d i n g m u l t i - f a m i l y groups, i s a v i o l a t i o n 
of the a p p l i c a b l e r e s t r i c t i v e covenant. 
A c c o r d i n g l y , i t i s adjudged t h a t the [Slabys] are 
permanently e n j o i n e d from engaging i n a commercial 
use of the p r o p e r t y by r e n t i n g i t on a s h o r t - t e r m 
b a s i s of one week or l e s s and from r e n t i n g i t t o 
m u l t i - f a m i l y and n o n - f a m i l y groups." 

The S l a b y s f i l e d a motion t o s t a y the e x e c u t i o n of the 

t r i a l c o u r t ' s judgment pending a p p e a l on F e b r u a r y 23, 2011; 

t h a t motion was g r a n t e d , and the t r i a l c o u r t s e t a supersedeas 

bond i n the amount of $7, 500. The S l a b y s a p p e a l e d t o the 

Alabama Supreme Court on F e b r u a r y 28, 2011; t h a t c o u r t 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), 

A l a . Code 1975. 

F a c t s 

Mark S l a b y t e s t i f i e d t h a t , on F e b r u a r y 15, 2006, he and 

h i s w i f e p u r c h a s e d two l o t s i n the Mountain R i v e r E s t a t e s 

s u b d i v i s i o n i n Mentone on which t o c o n s t r u c t a v a c a t i o n home. 
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At the time they purch ased the p r o p e r t y , the S l a b y s became 

members of the A s s o c i a t i o n . Mark t e s t i f i e d t h a t he and h i s 

f a m i l y began c o n s t r u c t i o n of a five-bedroom l o g c a b i n around 

December 2006. A c c o r d i n g t o Mark, he had b u i l t the c a b i n as 

a v a c a t i o n home f o r h i s f a m i l y , b u t , as the economy grew 

worse, the Sl a b y s d e c i d e d , around June or J u l y 2007, t o change 

the c a b i n so t h a t i t c o u l d be used f o r r e n t a l s . He t e s t i f i e d 

t h a t they f i r s t r e n t e d the p r o p e r t y i n October 2007. 

Mark t e s t i f i e d t h a t the name of t h e i r c a b i n i n the 

Mountain R i v e r E s t a t e s s u b d i v i s i o n i s " L i t t l e R i v e r Harmony." 

He t e s t i f i e d t h a t he had br o c h u r e s drawn up and t h a t the 

Sl a b y s d i s p e n s e d those b r o c h u r e s f o r one year a t the DeKalb 

County T o u r i s t Bureau; those b r o c h u r e s i n f o r m e d people how t o 

c o n t a c t the S l a b y s i f t h e y wanted t o r e n t t h e i r c a b i n . He 

t e s t i f i e d t h a t they have one Web s i t e t h a t they m a i n t a i n and 

t h a t t h a t Web s i t e , i n t u r n , l i n k s t o another Web s i t e f o r 

which t h e y pay an annual amount t o have t h e i r c a b i n l i s t e d f o r 

r e n t a l . He t e s t i f i e d t h a t persons who want t o make a 

r e s e r v a t i o n t o r e n t the c a b i n c o n t a c t e d M a r i a S l a b y v i a e - m a i l 

or t e l e p h o n e . A c c o r d i n g t o Mark, a t the time of t r i a l , t h e y 

were a d v e r t i s i n g the c a b i n on t h e i r Web s i t e ; he s t a t e d t h a t 
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M a r i a handles a l l the a d v e r t i s i n g and t h a t t h e y do not l i s t 

the c a b i n w i t h any r e n t a l company or management company. He 

f u r t h e r s t a t e d t h a t they do not m a i n t a i n a r e a l - e s t a t e o f f i c e , 

a b u s i n e s s o f f i c e , or a r e n t a l o f f i c e on the p r e m i s e s . He 

s t a t e d t h a t a l l r e n t a l money i s exchanged o f f s i t e , v i a the 

I n t e r n e t . 

He t e s t i f i e d t h a t t h e r e are 2 d i f f e r e n t l e v e l s i n the 

c a b i n ; "D.C. a l F i n e , " which i s the top f l o o r , has 4 bedrooms 

and s l e e p s up t o 14, and " P i z z i c a t o , " which i s the d o w n s t a i r s 

a r e a , s l e e p s 6. Each l e v e l i s a c c e s s i b l e from the o u t s i d e . 

He t e s t i f i e d t h a t e i t h e r the top l e v e l or the bottom l e v e l can 

be r e n t e d or the e n t i r e c a b i n can be r e n t e d . He t e s t i f i e d 

t h a t M a r i a had t o l d him t h a t up t o 25 peo p l e had s t a y e d t h e r e 

a t once. 

Mark p r e s e n t e d a c h a r t r e v e a l i n g t h a t the average monthly 

r e n t a l revenue from the c a b i n i s $2,773 and t h a t the t o t a l 

revenue from October 2007 t o November 2009 had been $74,858. 

He s t a t e d t h a t the c o s t t o buy the l o t s and t o b u i l d the c a b i n 

was a p p r o x i m a t e l y $500,000. He t e s t i f i e d t h a t the average 

r e n t a l amount does not cover a l l the debt a s s o c i a t e d w i t h the 

p r o p e r t y and t h a t t h e y had not made any p r o f i t from r e n t i n g 
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the c a b i n . A c c o r d i n g t o Mark, th e y r e n t the c a b i n as a means 

of t r y i n g t o o f f s e t some of the debt t h a t they i n c u r on the 

c a b i n . I f t h e y are not a b l e t o o f f s e t t h a t debt t o some 

e x t e n t , Mark s t a t e d , i t would j e o p a r d i z e t h e i r a b i l i t y t o 

m a i n t a i n the c a b i n . He t e s t i f i e d t h a t t h e y had h i r e d someone 

t o c l e a n the p r o p e r t y and t h a t M a r i a pays t h a t p e r s o n . M a r i a 

t e s t i f i e d t h a t she c o l l e c t s l o d g i n g t a x and r e m i t s i t t o the 

S t a t e of Alabama and t o the county. 

With r e g a r d t o the p o l i c i e s i n e f f e c t a t the c a b i n , Mark 

t e s t i f i e d t h a t he d i d not t h i n k t h e r e was a r e s t r i c t i o n on who 

c o u l d r e n t the c a b i n . He t e s t i f i e d t h a t they have r e n t e d t o 

f a m i l i e s , t o church groups, t o youth groups, and t o women and 

mothers s e e k i n g a weekend v a c a t i o n ; he a l s o t e s t i f i e d t h a t 

f a m i l y r e u n i o n s are p o p u l a r because of the l o c a t i o n of the 

p r o p e r t y . He s t a t e d t h a t the t y p i c a l s i z e of the group t h a t 

r e n t s the c a b i n i s 10 t o 15 p e o p l e . Mark t e s t i f i e d t h a t t h e y 

do not p r o v i d e s e r v i c e s f o r r e n t e r s t o purchase or 

t r a n s p o r t a t i o n , food, or beverages f o r the r e n t e r s . He 

t e s t i f i e d t h a t t h e r e i s no r e s t a u r a n t on the premises and t h a t 

r e n t e r s must p r e p a r e t h e i r own meals, change t h e i r own l i n e n s , 

take out the garbage, do t h e i r own l a u n d r y , and c l e a n the 

8 



2100498 

house d u r i n g t h e i r s t a y . Mark s t a t e d t h a t p e o p l e use the 

c a b i n t o " e a t , s l e e p , and hang o u t . " 

Mark t e s t i f i e d t h a t the S l a b y s s c r e e n t h e i r r e n t e r s , t h a t 

p e o p l e are sc r e e n e d e c o n o m i c a l l y because the r e n t a l f e e s are 

h i g h , t h a t the S l a b y s make i t c l e a r t h a t the c a b i n i s t h e i r 

home, and t h a t the Sl a b y s do not encourage " s p r i n g b r e a k e r s . " 

He t e s t i f i e d f u r t h e r t h a t M a r i a t a l k s t o or e - m a i l s p o t e n t i a l 

r e n t e r s and t h a t t h e y had never had c o l l e g e k i d s s t a y as a 

group. Mark t e s t i f i e d t h a t t h e y had never r e c e i v e d any 

c o m p l a i n t s from n e i g h b o r s or A s s o c i a t i o n members about the 

conduct or a c t i v i t i e s of any of t h e i r r e n t e r s . 

A number of p r o p e r t y owners i n the Mountain R i v e r E s t a t e s 

s u b d i v i s i o n t e s t i f i e d a t t r i a l and r e q u e s t e d t h a t the t r i a l 

c o u r t r u l e t o p r o h i b i t the S l a b y s ' r e n t a l of t h e i r p r o p e r t y . 

D i s c u s s i o n 

The S l a b y s f i r s t argue on appea l t h a t the t r i a l c o u r t 

e r r e d i n c o n c l u d i n g t h a t the r e n t a l of t h e i r c a b i n i s 

p r o h i b i t e d by the r e s t r i c t i v e covenant a t i s s u e . 

S p e c i f i c a l l y , t h e y a s s e r t t h a t the t r i a l c o u r t (1) 

m i s c o n s t r u e d the phrase " r e s i d e n t i a l p u rposes" i n the 

r e s t r i c t i v e covenant, (2) e r r e d i n i t s i n t e r p r e t a t i o n of the 
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requirement i n the r e s t r i c t i v e covenant t h a t the p r o p e r t y be 

used f o r " s i n g l e f a m i l y r e s i d e n t i a l purposes o n l y , " and (3) 

e r r e d i n c o n c l u d i n g t h a t the r e n t a l of the S l a b y s ' c a b i n 

v i o l a t e d the p o r t i o n of the covenant p r o h i b i t i n g "commercial 

use" of the p r o p e r t y . 

" R e s t r i c t i v e covenants w i l l be r e c o g n i z e d and 
e n f o r c e d when e s t a b l i s h e d by c o n t r a c t , but th e y are 
not f a v o r e d and w i l l be s t r i c t l y c o n s t r u e d . 
C a r p e n t e r v. D a v i s , 688 So. 2d 256, 258 ( A l a . 1997). 
Our Supreme Court has h e l d t h a t 

" ' i n c o n s t r u i n g r e s t r i c t i v e covenants, a l l 
doubts must be r e s o l v e d a g a i n s t the 
r e s t r i c t i o n and i n f a v o r of f r e e and 
u n r e s t r i c t e d use of p r o p e r t y . However, 
e f f e c t w i l l be g i v e n t o the m a n i f e s t i n t e n t 
of the p a r t i e s when t h a t i n t e n t i s c l e a r 
.... Furthermore, r e s t r i c t i v e covenants are 
t o be c o n s t r u e d a c c o r d i n g t o the i n t e n t of 
the p a r t i e s i n the l i g h t of the terms of 
the r e s t r i c t i o n and c i r c u m s t a n c e s known t o 
the p a r t i e s . ' 

"Hines v. H e i s l e r , 439 So. 2d 4, 5-6 ( A l a . 1983). I f 
'there i s no i n c o n s i s t e n c y or a m b i g u i t y w i t h i n a 
r e s t r i c t i v e covenant, the c l e a r and p l a i n language 
of the covenant i s e n f o r c e a b l e by i n j u n c t i v e 
r e l i e f . ' C a r p e n t e r , 688 So. 2d a t 258. 

"'"[W]hether or not a w r i t t e n c o n t r a c t i s 
ambiguous i s a q u e s t i o n of law f o r the 
t r i a l c o u r t . " "An a m b i g u i t y e x i s t s where a 
term i s r e a s o n a b l y s u b j e c t t o more than one 
i n t e r p r e t a t i o n . " "The mere f a c t t h a t 
adverse p a r t i e s contend f o r d i f f e r e n t 
c o n s t r u c t i o n s does not i n i t s e l f f o r c e the 
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c o n c l u s i o n t h a t the d i s p u t e d language i s 
ambiguous."' 

"Ex p a r t e Awtrey R e a l t y Co., 827 So. 2d 104, 107 
( A l a . 2001) ( c i t a t i o n s o m i t t e d ) . Moreover, the 
p a r t i e s cannot c r e a t e a m b i g u i t i e s by s e t t i n g f o r t h 
' s t r a i n e d or t w i s t e d r e a s o n i n g . ' Twin C i t y F i r e I n s .  
Co. v. A l f a Mut. I n s . Co., 817 So. 2d 687, 692 ( A l a . 
2001). Nor does an u n d e f i n e d word or phrase c r e a t e 
an i n h e r e n t a m b i g u i t y . I d . " 

Hips h v. Graham Creek E s t a t e s Owners Ass'n, 927 So. 2d 846, 

848-49 ( A l a . C i v . App. 2005). See a l s o Grove H i l l Homeowners' 

Ass'n v. R i c e , 43 So. 3d 609, 614 ( A l a . C i v . App. 2010). 

A l t h o u g h the a p p e l l a t e c o u r t s of t h i s s t a t e have not y e t 

r u l e d on a case i n v o l v i n g c i r c u m s t a n c e s s i m i l a r t o those i n 

the p r e s e n t case, a number of o t h e r j u r i s d i c t i o n s have 

add r e s s e d the i s s u e whether r e s t r i c t i v e covenants s i m i l a r t o 

the one a t i s s u e i n t h i s case p r o h i b i t p r o p e r t y owners s u b j e c t 

t o those covenants from engaging i n the s h o r t - t e r m r e n t a l of 

t h e i r p r o p e r t y . 

In Lowden v. B o s l e y , 395 Md. 58, 73, 909 A.2d 261, 269 

(2006), c i t e d by the S l a b y s , the M a r y l a n d Court of Appeals 

determined t h a t the owners of a v a c a t i o n home s u b j e c t t o a 

r e s t r i c t i v e covenant r e q u i r i n g t h a t l o t s i n the s u b d i v i s i o n be 

used f o r " ' s i n g l e f a m i l y r e s i d e n t i a l purposes o n l y ' " were not 

i n v i o l a t i o n of t h a t covenant based on the s h o r t - t e r m r e n t a l 
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of t h a t home. S p e c i f i c a l l y , the Ma r y l a n d Court of Appeals 

determined t h a t the owners' r e c e i p t of r e n t a l income was not 

i n c o n s i s t e n t w i t h the use of the p r o p e r t y a t i s s u e as a 

r e s i d e n c e , n o t i n g t h a t the covenant, on i t s f a c e , d i d not 

p r o h i b i t the s h o r t - t e r m r e n t a l of the home. 395 Md. At 67, 

909 A.2d a t 266. That c o u r t s t a t e d t h a t " ' [ r ] e s i d e n t i a l use,' 

w i t h o u t more, has been c o n s i s t e n t l y i n t e r p r e t e d as meaning 

t h a t the use of the p r o p e r t y i s f o r l i v i n g p urposes, or a 

d w e l l i n g , or a p l a c e of abode." 395 Md. a t 68, 909 A.2d a t 

267. A l t h o u g h the c i r c u m s t a n c e s i n Lowden are s i m i l a r t o 

those i n the p r e s e n t case, we note t h a t the r e s t r i c t i v e 

covenant i n t h a t case d i d not p r o h i b i t commercial use of the 

p r o p e r t y , as does the r e s t r i c t i v e covenant i n t h i s case. 

In Yogman v. P a r r o t t , 325 Or. 358, 360-63, 937 P.2d 1019, 

1020-22 (1997), a l s o c i t e d by the S l a b y s , the Supreme Court of 

Oregon c o n c l u d e d t h a t r e f e r e n c e s i n a r e s t r i c t i v e covenant 

l i m i t i n g the p r o p e r t y t o " ' r e s i d e n t i a l ' " purposes and 

p r o h i b i t i n g any "'commercial e n t e r p r i s e ' " on the p r o p e r t y were 

ambiguous. The c o u r t c o n c l u d e d t h a t i t c o u l d not determine 

the c o n t r a c t i n g p a r t i e s ' i n t e n t and t h a t , s t r i c t l y c o n s t r u i n g 

the covenant, the r e n t a l of the p r o p e r t y was p e r m i s s i b l e 
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because t h a t use was not " ' p l a i n l y w i t h i n the p r o v i s i o n s of 

the covenant.'" 325 Or. a t 366, 937 P.2d a t 1023. 

The Supreme Court of Idaho, i n Pinehaven P l a n n i n g Board  

v. Brooks, 138 Idaho 826, 70 P.3d 664 (2003), d e t e r m i n e d t h a t 

r e s t r i c t i v e covenants d i s a l l o w i n g "'commercial or i n d u s t r i a l 

v e n t u r e s or b u s i n e s s of any t y p e ' " from b e i n g m a i n t a i n e d on 

any l o t i n the s u b d i v i s i o n were not ambiguous and, " a c c o r d i n g 

t o t h e i r p l a i n meaning, c l e a r l y a l l o w the r e n t a l of 

r e s i d e n t i a l p r o p e r t y , " whether s h o r t - t e r m or l o n g - t e r m . 138 

Idaho a t 827, 829, 70 P.3d a t 665, 667. S p e c i f i c a l l y , the 

Supreme Court of Idaho c o n c l u d e d t h a t the r e n t a l of the 

s i n g l e - f a m i l y d w e l l i n g on the p r o p e r t y " t o people who use i t 

f o r the purposes of e a t i n g , s l e e p i n g , and o t h e r r e s i d e n t i a l 

purposes does not v i o l a t e the p r o h i b i t i o n on commercial and 

b u s i n e s s a c t i v i t y as such terms are commonly u n d e r s t o o d . " 138 

Idaho a t 830, 70 P.3d a t 668. 

The S l a b y s c i t e d a number of o t h e r cases t h a t a l s o 

s u p p o r t t h e i r argument t h a t the s h o r t - t e r m r e n t a l of t h e i r 

p r o p e r t y i s not p r o h i b i t e d by the r e s t r i c t i v e covenant a t 

i s s u e . See A p p l e g a t e v. C o l u c c i , 908 N.E.2d 1214, 1219-21 

(Ind. Ct. App. 2009) ( a l t h o u g h the r e n t a l of p r o p e r t y s u b j e c t 

13 



2100498 

t o r e s t r i c t i v e covenants r e q u i r i n g p a r c e l s t o be "'used o n l y 

f o r r e s i d e n t i a l p u r p o s e s , ' " p r o h i b i t i n g commercial b u s i n e s s 

from b e i n g c a r r i e d on, and s t a t i n g t h a t " ' [ n ] o t h i n g h e r e i n 

c o n t a i n e d s h a l l p r e v e n t the l e a s i n g or r e n t i n g of p r o p e r t y or 

s t r u c t u r e s f o r r e s i d e n t i a l use '" was not p r o h i b i t e d , the 

maintenance of a r e n t a l o f f i c e on the p r o p e r t y c r e a t e d a 

q u e s t i o n of f a c t as t o whether covenants were v i o l a t e d ) ; S c o t t  

v. Walker, 274 Va. 209, 218, 645 S.E.2d 278, 283 (2007) 

( r e n t a l of p r o p e r t y not p r o h i b i t e d by r e s t r i c t i v e covenants 

r e q u i r i n g l o t s t o be used f o r r e s i d e n t i a l purposes because 

covenants were s i l e n t as t o l e a s e s or r e n t a l agreements and 

the term " r e s i d e n t i a l p u rposes" was ambiguous); Catawba  

Orchard Beach Ass'n v. B a s i n g e r , 115 Ohio App. 3d 402, 409, 

685 N.E.2d 584, 589 (1996) ( s h o r t - t e r m r e n t a l of p r o p e r t y d i d 

not v i o l a t e r e s t r i c t i v e covenant when no b u s i n e s s was 

conducted on p r o p e r t y and p r o p e r t y was used as s i n g l e - f a m i l y 

r e s i d e n c e s f o r one f a m i l y e a c h ) ; S i w i n s k i v. Town of Ogden  

Dunes, 922 N.E.2d 751, 754 (Ind. C t . App. 2010) ( " ' s i n g l e -

f a m i l y d w e l l i n g ' " i n z o n i n g o r d i n a n c e r e f e r s t o p h y s i c a l 

a c t i v i t y conducted upon the p r o p e r t y r a t h e r than the p r o f i t -

making i n t e n t i o n s of the homeowners); and Mason F a m i l y T r u s t 
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v. DeVaney, 146 N.M. 199, 202, 207 P.3d 1176, 1179 (N.M. Ct. 

App. 2009) ( s t r i c t l y and r e a s o n a b l y c o n s t r u e d , a r e s t r i c t i o n 

s t a t i n g t h a t p r o p e r t y s h a l l be used f o r d w e l l i n g purposes o n l y 

and not f o r b u s i n e s s or commercial purposes does not f o r b i d 

s h o r t - t e r m r e n t a l f o r d w e l l i n g p u r p o s e s ) . 

The S l a b y s a l s o c i t e cases f o r the p r o p o s i t i o n t h a t when 

a covenant f a i l s t o i n c l u d e language r e q u i r i n g b u i l d i n g s t o be 

"'owner o c c u p i e d , ' " the owners of the p r o p e r t y "are not 

c o n s t r a i n e d i n the c h a r a c t e r of t h e i r r e s i d e n t i a l use of the 

p r o p e r t y by the deed covenants." S i l s b y v. B e l c h , 952 A.2d 

218, 222 (Me. 2008). See a l s o Bear v. B e r n s t e i n , 251 A l a . 

230, 232, 36 So. 2d 483, 484 (1948) ("courts s h o u l d not 

extend, by c o n s t r u c t i o n , the r e s t r a i n t beyond i t s p r o p e r scope 

by w r i t i n g i n t o i t what i s not c l e a r l y p r o h i b i t e d " ) . 

The A s s o c i a t i o n r e l i e s on Enchanted F o r e s t P r o p e r t y  

Owners Ass'n v. S c h i l l i n g , (No. 287614, March 11, 2010) (Mich. 

Ct. App. 2010) (not r e p o r t e d i n N.W.2d), a l s o r e l i e d on by the 

t r i a l c o u r t , i n which the M i c h i g a n Court of Appeals 

i n t e r p r e t e d a r e s t r i c t i o n s t a t i n g t h a t " ' [ a ] n y s t r u c t u r e 

e r e c t e d s h a l l be a p r i v a t e r e s i d e n c e f o r use by the owner or 

occupant No p a r t of s a i d p r e m i s e s s h a l l be used f o r 
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commercial or m a n u f a c t u r i n g purposes.'" The M i c h i g a n Court of 

Appeals c o n c l u d e d t h a t the r e s t r i c t i o n " e x p r e s s e s a c l e a r 

i n t e n t t o p e r m i t use of the p r o p e r t y o n l y f o r p r i v a t e 

r e s i d e n t i a l use" and t h a t " [ u ] s e of the p r o p e r t y t o p r o v i d e 

temporary h o u s i n g t o t r a n s i e n t g u e sts i s a commercial purpose, 

as t h a t term i s commonly u n d e r s t o o d . " We f i n d i t noteworthy 

t h a t the r e s t r i c t i o n i n S c h i l l i n g i n c l u d e s language 

r e s t r i c t i n g the use t o the "'owner or occupant,'" thus making 

the covenant i n t h a t case more r e s t r i c t i v e than the covenants 

i n a number of o t h e r cases c i t e d by the S l a b y s t h a t do not 

c o n t a i n such language, l i k e the covenant i n the p r e s e n t case. 

T h e r e f o r e , we conclude t h a t S c h i l l i n g i s d i s t i n g u i s h a b l e from 

the p r e s e n t case. 

The t r i a l c o u r t a l s o r e l i e d on Robins v. W a l t e r , 670 So. 

2d 971 ( F l a . D i s t . C t. App. 1995), and Benard v. Humble, 990 

S.W.2d 929 (Tex. App. 1999). In Robins, the F i r s t D i s t r i c t 

C o urt of Appeals of F l o r i d a d e t e r m i n e d t h a t the o p e r a t i o n of 

a bed and b r e a k f a s t was p r o h i b i t e d by r e s t r i c t i v e covenants 

l i m i t i n g the e r e c t i o n of s t r u c t u r e s on the p r o p e r t y t o "'one 

detached s i n g l e f a m i l y d w e l l i n g u n i t ' " and r e q u i r i n g t h a t no 

s t r u c t u r e be used f o r b u s i n e s s or commercial purposes. 670 
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So. 2d a t 973. The covenants i n Robins f u r t h e r n oted t h a t 

"'the r e n t i n g of the premises i n whole or i n p a r t s h a l l not be 

c o n s t r u e d t o be a b u s i n e s s or commercial o p e r a t i o n . ' " I d . We 

note f i r s t t h a t the covenants i n the p r e s e n t case, u n l i k e 

those a t i s s u e i n Robins, are s i l e n t as t o the p e r m i s s i b i l i t y 

of p r o p e r t y r e n t a l . Moreover, based on the F l o r i d a c o u r t ' s 

d e t e r m i n a t i o n t h a t the o p e r a t i o n of the bed and b r e a k f a s t was 

p r o h i b i t e d by the covenants i n Robins, i t i s c l e a r t h a t t h a t 

c o u r t d i s t i n g u i s h e d the o p e r a t i o n of a bed and b r e a k f a s t from 

" r e n t i n g of the p r e m i s e s , " which was e x p r e s s l y p e r m i t t e d by 

the r e s t r i c t i v e covenants i n t h a t case; i t s t a t e d t h a t " [ t ] h e 

r e n t a l of a r e s i d e n c e i n the c o n t e x t of the deed r e s t r i c t i o n s 

i n the i n s t a n t case and under common u n d e r s t a n d i n g i n v o l v e s 

the r e n t a l as a r e s i d e n c e r a t h e r than j u s t a f a c i l i t y s e r v i n g 

temporary or t r a n s i e n t g u e s ts from the g e n e r a l p u b l i c . " I d . 

at 975. Thus, the p r e s e n t case, i n which the S l a b y s r e n t e d 

t h e i r c a b i n as a r e s i d e n c e t o s p e c i f i c groups, i s 

d i s t i n g u i s h a b l e from Robins. 

Perhaps the most i n d i s t i n g u i s h a b l e case c i t e d by the 

t r i a l c o u r t i s Benard, i n which the Texas Court of Appeals 

c o n c l u d e d t h a t the covenant a t i s s u e , which s t a t e d t h a t " ' [ n ] o 
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l o t s h a l l be used except f o r s i n g l e - f a m i l y r e s i d e n c e 

p u r p o s e s , ' " p r o h i b i t e d the r e n t a l of the p r o p e r t y f o r a p e r i o d 

of l e s s than 90 days. I d . a t 932. The c o u r t i n Benard 

f o c u s e d on the d e f i n i t i o n of " r e s i d e n c e , " e q u a t i n g i t w i t h 

d o m i c i l e , or "one's home and f i x e d p l a c e of h a b i t a t i o n , " and 

noted t h a t Texas r e q u i r e s 90 days t o e s t a b l i s h r e s i d e n c y f o r 

the purposes of f i l i n g a d i v o r c e a c t i o n , among o t h e r purposes. 

Benard, 990 S.W.2d a t 931. In Benard, however, the c o u r t ' s 

focus on the meaning of " r e s i d e n c e " i g n o r e d the whole phrase 

used i n the r e l e v a n t r e s t r i c t i v e covenant. 

The S l a b y s c i t e the f o l l o w i n g from 43 Am. J u r . P r o o f of 

F a c t s 473 ( R e s i d e n t i a l P r o p e r t y ) § 8 (3d ed. 1997): 

"I n c o n s t r u i n g the term ' s i n g l e - f a m i l y d w e l l i n g ' as 
used i n r e s t r i c t i v e covenants, many c o u r t s have h e l d 
t h a t the term o n l y r e f e r s t o the type of b u i l d i n g 
which may be c o n s t r u c t e d , and not t o the use of such 
a b u i l d i n g . Thus, where a r e s t r i c t i v e covenant 
s t a t e s t h a t o n l y a ' s i n g l e - f a m i l y d w e l l i n g ' may be 
c o n s t r u c t e d on the p r o p e r t y w i t h o u t f u r t h e r 
q u a l i f i c a t i o n , such as a l i m i t a t i o n on the use of 
the p r o p e r t y t o ' r e s i d e n t i a l purposes o n l y , ' the 
b u i l d i n g may be put t o any use as l o n g as i t has the 
appearance of a s i n g l e - f a m i l y d w e l l i n g . On the 
o t h e r hand, when the term ' s i n g l e - f a m i l y d w e l l i n g ' 
i s c o u p l e d w i t h the phrase ' r e s i d e n t i a l purposes 
o n l y , ' n o n r e s i d e n t i a l uses may not be made of the 
b u i l d i n g . However, i n t h i s l a t t e r s i t u a t i o n , c o u r t s 
have a l s o h e l d t h a t t h e r e i s no requirement t h a t the 
d w e l l i n g be i n h a b i t e d by a ' s i n g l e ' f a m i l y , as l o n g 
as the b u i l d i n g i s used f o r r e s i d e n t i a l p u r p o s e s . " 

(Footnotes omitted.) 
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We agree w i t h t h a t r e a s o n i n g and w i t h the r e a s o n i n g i n 

the m a j o r i t y of the caselaw from o t h e r j u r i s d i c t i o n s — i . e . , 

t h a t a r e s t r i c t i v e covenant r e s t r i c t i n g the use of p r o p e r t y t o 

s i n g l e - f a m i l y r e s i d e n t i a l purposes o n l y , l i k e the covenant i n 

t h i s case, r e f e r s t o the purposes f o r which the p r o p e r t y i s 

p e r m i t t e d t o be used, such as f o r e a t i n g , s l e e p i n g , and o t h e r 

r e s i d e n t i a l purposes, but does not impose a requirement t h a t 

o n l y the owners of the p r o p e r t y can occupy the p r o p e r t y . See, 

e.g., Lowden v. B o s l e y , 395 Md. a t 67, 909 A.2d a t 266; and 

Pinehaven P l a n n i n g Bd. v. Brooks, 138 Idaho a t 830, 70 P.3d a t 

668. Because the S l a b y s r e n t t h e i r p r o p e r t y t o groups who use 

the c a b i n f o r r e s i d e n t i a l purposes o n l y , we conclude t h a t the 

S l a b y s ' s h o r t - t e r m r e n t a l of the p r o p e r t y does not v i o l a t e the 

terms of the r e s t r i c t i v e covenant l i m i t i n g the use of the 

p r o p e r t y t o s i n g l e - f a m i l y r e s i d e n t i a l purposes. 

We conclude a l s o t h a t the r e s t r i c t i o n i n the covenant 

t h a t commercial use i s not p e r m i t t e d on the p r o p e r t y s i m i l a r l y 

does not p r o h i b i t the S l a b y s from the s h o r t - t e r m r e n t a l of 

t h e i r p r o p e r t y . B l a c k ' s Law D i c t i o n a r y d e f i n e s "commercial 

use" as "[a] use t h a t i s connected w i t h or f u r t h e r s an ongoing 

p r o f i t - m a k i n g a c t i v i t y . " B l a c k ' s Law D i c t i o n a r y 1681 (9th ed. 
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2009). The A s s o c i a t i o n concedes i n i t s b r i e f on a p p e a l t h a t 

the term "commercial" i s t y p i c a l l y a s s o c i a t e d w i t h p r o f i t , y e t 

i t a s s e r t s t h a t , " [ a ] l t h o u g h the S l a b y s c l a i m t h e y d i d not 

make a p r o f i t r e n t i n g t h e i r c a b i n , t h a t f a c t does not change 

the commercial n a t u r e of t h e i r e n t e r p r i s e . " We d i s a g r e e . 

R a t h e r , we agree w i t h the m a j o r i t y of the j u r i s d i c t i o n s t h a t 

have ad d r e s s e d the i s s u e and conclude t h a t the r e s t r i c t i o n on 

"commercial use" i n the r e s t r i c t i v e covenant a t i s s u e i n t h i s 

case does not contemplate the s h o r t - t e r m r e n t a l of the 

p r o p e r t y by the S l a b y s . R a t h e r , t h a t r e n t a l f a l l s i n t o the 

c a t e g o r y of r e s i d e n t i a l use, as d i s c u s s e d above. 

We c o n c l u d e , t h e r e f o r e , t h a t the r e s t r i c t i v e covenant a t 

i s s u e i n the p r e s e n t case i s unambiguous and t h a t the r e n t a l 

of the S l a b y s ' p r o p e r t y was not p r e c l u d e d by the r e s t r i c t i o n 

r e q u i r i n g t h a t the p r o p e r t y be used f o r s i n g l e - f a m i l y 

r e s i d e n t i a l purposes o n l y or p r o h i b i t i n g commercial use of the 

p r o p e r t y . We l i m i t t h i s d e c i s i o n t o the c i r c u m s t a n c e s 

p r e s e n t e d i n t h i s case, n o t i n g t h a t any number of f a c t o r s , 

such as those p r e s e n t e d i n cases c i t e d above from o t h e r 

j u r i s d i c t i o n s , c o u l d a f f e c t the a p p l i c a t i o n of r e s t r i c t i v e 

covenants t o the s h o r t - t e r m r e n t a l of p r o p e r t y s u b j e c t t o such 
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covenants. We r e v e r s e the t r i a l c o u r t ' s judgment p r o h i b i t i n g 

the S l a b y s ' r e n t a l of t h e i r p r o p e r t y and remand the case f o r 

the e n t r y of a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . Because 

we are r e v e r s i n g the t r i a l c o u r t ' s judgment based on our 

i n t e r p r e t a t i o n of the covenant, we d e c l i n e t o address the 

S l a b y s ' r e m a i n i n g arguments on a p p e a l . 

REVERSED AND REMANDED. 

P i t t m a n , J . , c o n c u r s . 

B r y a n and Thomas, J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g s . 

Thompson, P . J . , d i s s e n t s , w i t h w r i t i n g . 

21 



2100498 

THOMPSON, P r e s i d i n g Judge, d i s s e n t i n g . 

I b e l i e v e t h a t the r e a s o n i n g of the t r i a l c o u r t i n 

r e a c h i n g i t s d e c i s i o n -- most of which i s quoted i n the main 

o p i n i o n -- was sound; t h e r e f o r e , I would a f f i r m the judgment 

of the t r i a l c o u r t . 
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