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a p p o i n t i n g W i l l i a m C a r l e t o n , J r . ( " W i l l i a m J r . " ) , as 

a d m i n i s t r a t o r o f t h e e s t a t e . 

W i l l i a m C a r l e t o n , S r . ( " W i l l i a m S r . " ) , d i e d i n t e s t a t e on 

M a r c h 23, 2009. T h e r e a f t e r , V a l d a f i l e d a p e t i t i o n i n t h e S t . 

C l a i r P r o b a t e C o u r t f o r l e t t e r s o f a d m i n i s t r a t i o n o f t h e 

e s t a t e . On A u g u s t 25, 2009, W i l l i a m J r . f i l e d a p e t i t i o n i n 

t h e c i r c u i t c o u r t t o remove t h e a d m i n i s t r a t i o n o f t h e e s t a t e 

t o c i r c u i t c o u r t . I n h i s p e t i t i o n , W i l l i a m J r . a l s o r e q u e s t e d 

t h a t t h e c i r c u i t c o u r t r e v o k e t h e l e t t e r s o f a d m i n i s t r a t i o n 

t h a t h a d b e e n i s s u e d t o V a l d a and t o a p p o i n t W i l l i a m J r . as 

t h e a d m i n i s t r a t o r o f t h e e s t a t e . I n h i s p e t i t i o n , W i l l i a m J r . 

a l l e g e d t h a t V a l d a h a d c l a i m e d e s t a t e - o w n e d p r o p e r t y as h e r 

own, t h a t V a l d a h a d u s e d e s t a t e f u n d s f o r h e r p e r s o n a l 

b e n e f i t , and t h a t V a l d a h a d w a s t e d , e m b e z z l e d , and 

m a l a d m i n i s t e r e d t h e e s t a t e . 1 V a l d a a n s w e r e d W i l l i a m J r . ' s 

1 S e c t i o n 43-2-290, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 
p a r t : 

"An a d m i n i s t r a t o r may be removed, and h i s 
l e t t e r s r e v o k e d f o r h i s r e m o v a l f r o m t h e s t a t e ; and 
an a d m i n i s t r a t o r o r e x e c u t o r may be removed and h i s 
l e t t e r s r e v o k e d f o r any o f t h e f o l l o w i n g c a u s e s : 

"(3) The w a s t i n g , e m b e z z l e m e n t o r any 
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p e t i t i o n , a d m i t t i n g t h a t r e m o v a l o f t h e a c t i o n t o t h e c i r c u i t 

c o u r t was p r o p e r and d e n y i n g a l l W i l l i a m J r . ' s a l l e g a t i o n s 

w i t h r e g a r d t o h e r a d m i n i s t r a t i o n o f t h e e s t a t e . 

On June 22, 2010, W i l l i a m J r . f i l e d a m o t i o n i n t h e 

c i r c u i t c o u r t , a g a i n r e q u e s t i n g t h a t t h e c i r c u i t c o u r t r e v o k e 

V a l d a ' s l e t t e r s o f a d m i n i s t r a t i o n and a p p o i n t W i l l i a m J r . as 

t h e a d m i n i s t r a t o r o f t h e e s t a t e . I n h i s m o t i o n , W i l l i a m J r . 

a l l e g e d t h a t t h e p r o b a t e c o u r t h a d a p p o i n t e d V a l d a as 

a d m i n i s t r a t r i x o f t h e e s t a t e b a s e d on h e r s t a t u s as W i l l i a m 

S r . ' s widow a n d t h a t , a f t e r h e r a p p o i n t m e n t , t h e c i r c u i t c o u r t 

h a d d e t e r m i n e d t h a t V a l d a was n o t t h e w i f e o f W i l l i a m S r . a t 

t h e t i m e o f h i s d e a t h . T h e r e f o r e , W i l l i a m J r . a r g u e d , V a l d a 

no l o n g e r h a d p r i o r i t y o v e r W i l l i a m J r . f o r a p p o i n t m e n t as t h e 

a d m i n i s t r a t o r o f t h e e s t a t e . I n r e s p o n s e t o W i l l i a m J r . ' s 

m o t i o n , V a l d a moved t h e c i r c u i t c o u r t t o a p p o i n t a t h i r d - p a r t y 

a d m i n i s t r a t o r f o r t h e e s t a t e . 

The c i r c u i t c o u r t h e l d a h e a r i n g on W i l l i a m J r . ' s 

p e t i t i o n a nd m o t i o n on December 10, 2010, and, on t h e same 

o t h e r m a l a d m i n i s t r a t i o n o f t h e e s t a t e . 

"(4) The u s i n g o f any o f t h e f u n d s o f 
t h e e s t a t e f o r h i s own b e n e f i t . " 
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d a t e , i t e n t e r e d a j u d g m e n t r e v o k i n g V a l d a ' s l e t t e r s o f 

a d m i n i s t r a t i o n b a s e d "upon t h e g r o u n d s s t a t e d i n [ W i l l i a m 

J r . ' s ] m o t i o n " and a p p o i n t i n g W i l l i a m J r . as t h e a d m i n i s t r a t o r 

o f t h e e s t a t e . 

V a l d a f i l e d a p o s t j u d g m e n t m o t i o n , a s s e r t i n g t h a t t h e 

c i r c u i t c o u r t h a d e r r e d i n i t s e a r l i e r d e t e r m i n a t i o n t h a t 

V a l d a was n o t t h e w i f e o f W i l l i a m S r . a t t h e t i m e o f h i s 

d e a t h ; t h a t she h a d n o t w a s t e d , e m b e z z l e d , o r m a l a d m i n i s t e r e d 

t h e e s t a t e ; and t h a t she h a d n o t a t t e m p t e d t o c l a i m any e s t a t e 

p r o p e r t y as h e r own. V a l d a a l s o a r g u e d t h a t t h e c i r c u i t c o u r t 

h a d e r r e d i n g r a n t i n g W i l l i a m J r . l e t t e r s o f a d m i n i s t r a t i o n 

f o r t h e e s t a t e a n d i n n o t r e q u i r i n g W i l l i a m J r . t o p o s t b ond. 

V a l d a r e q u e s t e d o r a l argument on h e r p o s t j u d g m e n t m o t i o n . The 

c i r c u i t c o u r t d e n i e d V a l d a ' s p o s t j u d g m e n t m o t i o n w i t h o u t 

h o l d i n g a h e a r i n g . V a l d a s u b s e q u e n t l y a p p e a l e d t o t h e A l a b a m a 

Supreme C o u r t . Our supreme c o u r t t r a n s f e r r e d t h e a p p e a l t o 

t h i s c o u r t , p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

On a p p e a l , V a l d a f i r s t a r g u e s t h a t t h e c i r c u i t c o u r t 

e r r e d when i t d e n i e d h e r p o s t j u d g m e n t m o t i o n w i t h o u t a h o l d i n g 

a h e a r i n g on t h a t m o t i o n . 

" R u l e 5 9 ( g ) , A l a . R. C i v . P., p r o v i d e s t h a t 
p o s t - j u d g m e n t m o t i o n s ' s h a l l n o t be r u l e d upon u n t i l 
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t h e p a r t i e s have h a d an o p p o r t u n i t y t o be h e a r d 
t h e r e o n . ' We have s a i d t h a t i f a h e a r i n g i s 
r e q u e s t e d , i t must be g r a n t e d . S t a a r u p v. S t a a r u p , 
537 So. 2d 56 ( A l a . C i v . App. 1 9 8 8 ) . On a p p e a l , 
h o w e v e r, i f an a p p e l l a t e c o u r t d e t e r m i n e s t h a t t h e r e 
i s no p r o b a b l e m e r i t t o t h e m o t i o n , i t may a f f i r m 
b a s e d on t h e h a r m l e s s e r r o r r u l e . W a l l s v. Bank o f  
P r a t t v i l l e , 554 So. 2d 381 ( A l a . 1 9 8 9 ) . " 

H i l l v. H i l l , 681 So. 2d 617, 619 ( A l a . C i v . App. 1 9 9 6 ) . The 

q u e s t i o n on a p p e a l i s , t h e r e f o r e , w h e t h e r t h e r e was p r o b a b l e 

m e r i t t o t h e a r g u m e n t s p r e s e n t e d i n V a l d a ' s p o s t j u d g m e n t 

m o t i o n . 

V a l d a p r e s e n t e d a r g u m e n t s i n h e r p o s t j u d g m e n t m o t i o n 

c h a l l e n g i n g t h e r e v o c a t i o n o f h e r l e t t e r s o f a d m i n i s t r a t i o n . 

S e c t i o n 43-2-42, A l a . Code 1975, p r o v i d e s t h e o r d e r o f 

p r i o r i t y as t o whom a c o u r t must g r a n t l e t t e r s o f 

a d m i n i s t r a t i o n f o r an e s t a t e . T h a t s e c t i o n p r o v i d e s : 

"(a) A d m i n i s t r a t i o n o f an i n t e s t a t e ' s e s t a t e 
must be g r a n t e d t o one o f t h e p e r s o n s h e r e i n named 
i f t h e p e r s o n i s w i l l i n g t o a c c e p t and s a t i s f a c t o r y 
t o s e r v e i n t h e f o l l o w i n g o r d e r : 

"(1) The h u s b a n d o r widow. 

"(2) The n e x t o f k i n e n t i t l e d t o s h a r e 
i n t h e d i s t r i b u t i o n o f t h e e s t a t e . 

"(3) The l a r g e s t c r e d i t o r o f t h e 
e s t a t e r e s i d i n g i n t h i s s t a t e . 

"(4) Any o t h e r p e r s o n as t h e j u d g e o f 
p r o b a t e may a p p o i n t . " 
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§ 43-2-42. 

A t t h e t i m e V a l d a f i l e d f o r l e t t e r s o f a d m i n i s t r a t i o n i n 

t h e p r o b a t e c o u r t , she was t h o u g h t t o be t h e widow o f W i l l i a m 

S r . Thus, V a l d a h a d f i r s t p r i o r i t y t o be a p p o i n t e d as t h e 

a d m i n i s t r a t o r o f t h e e s t a t e , and, a c c o r d i n g l y , t h e p r o b a t e 

c o u r t a p p o i n t e d h e r as t h e a d m i n s t r a t r i x o f t h e e s t a t e . A f t e r 

V a l d a h a d b e e n a p p o i n t e d as t h e a d m i n s t r a t r i x o f t h e e s t a t e , 

t h e c i r c u i t c o u r t d e t e r m i n e d i n an a c t i o n b r o u g h t b y one o f 

W i l l i a m S r . ' s p r e v i o u s w i v e s , M a r y G a i l C a r l e t o n , t h a t a f i n a l 

j u d g m e n t h a d n e v e r been e n t e r e d i n t h e d i v o r c e a c t i o n b e t w e e n 

M a r y and W i l l i a m S r . ; t h e r e f o r e , t h e c i r c u i t c o u r t d e t e r m i n e d , 

M a r y was t h e l e g a l w i f e o f W i l l i a m S r . a t t h e t i m e o f h i s 

d e a t h , t h e i r d i v o r c e a c t i o n h a d a b a t e d upon t h e d e a t h o f 

W i l l i a m S r . , see B o u d r e a u v. S l a t o n , 9 So. 3d 495, 500 ( A l a . 

C i v . App. 2 0 0 8 ) , and, a c c o r d i n g l y , V a l d a h a d n o t been W i l l i a m 

S r . ' s w i f e a t t h e t i m e o f h i s d e a t h . T h i s c o u r t a f f i r m e d t h e 

c i r c u i t c o u r t ' s j u d g m e n t i n t h a t a c t i o n , w i t h o u t an o p i n i o n , 

see C a r l e t o n v. C a r l e t o n (No. 2090945, M a r c h 11, 2 0 1 1 ) , 

So. 3d ___ ( A l a . C i v . App. 2 0 1 1 ) ( t a b l e ) , and o u r supreme c o u r t 

d e n i e d V a l d a ' s p e t i t i o n f o r t h e w r i t o f c e r t i o r a r i . Thus, 

V a l d a i s n o t W i l l i a m S r . ' s widow. 
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B e c a u s e V a l d a i s n o t a c t u a l l y W i l l i a m S r . ' s widow, she 

does n o t have p r i o r i t y o v e r W i l l i a m J r . , o r any o t h e r r e l a t i v e 

o f W i l l i a m S r . , u n d e r § 43-2-42. The c i r c u i t c o u r t l a c k s 

d i s c r e t i o n i n m a t t e r s o f p r i o r i t y u n d e r § 43-2-42. See O g l e v.  

G o r d o n , 706 So. 2d 707, 710-11 ( A l a . 1997) ( " ' P r i o r i t y o f r i g h t 

t o a p p o i n t m e n t g i v e n by s t a t u t e , w h e t h e r as e x e c u t o r o r as 

a d m i n i s t r a t o r , i s c o n t r o l l i n g so l o n g as t h e one h a v i n g s u c h 

s t a t u t o r y p r e f e r e n c e i s n o t d i s q u a l i f i e d . . . . ' " ( q u o t i n g S m i t h  

v. R i c e , 265 A l a . 236, 248, 90 So. 2d 262, 274 ( 1 9 5 6 ) ) ) . 

T h e r e f o r e , t h e c i r c u i t c o u r t c o u l d , and was i n f a c t r e q u i r e d 

t o , r e v o k e V a l d a ' s l e t t e r s o f a d m i n i s t r a t i o n on W i l l i a m J r . ' s 

m o t i o n b e c a u s e t h e y h a d b e e n i m p r o p e r l y g r a n t e d on t h e b e l i e f 

t h a t V a l d a was W i l l i a m S r . ' s widow. O g l e , s u p r a . See a l s o  

Brown v. Brown, 204 A l a . 157, 158, 85 So. 439, 440 

( 1 9 2 0 ) ( " W h e r e l e t t e r s o f a d m i n i s t r a t i o n have been i m p r o p e r l y 

o r i m p r o v i d e n t l y g r a n t e d , s u c h l e t t e r s may be r e c a l l e d by t h e 

c o u r t g r a n t i n g them, o r h a v i n g j u r i s d i c t i o n o f t h e 

a d m i n i s t r a t i o n o f t h e e s t a t e i n q u e s t i o n , e i t h e r e x mero motu 

o r on a p p l i c a t i o n o f any p e r s o n i n i n t e r e s t . " ) . T h e r e f o r e , 

t h e r e was no p r o b a b l e m e r i t i n V a l d a ' s argument t h a t t h e 

c i r c u i t c o u r t h a d e r r e d i n r e v o k i n g h e r l e t t e r s o f 
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a d m i n i s t r a t i o n . 2 B e c a u s e t h e r e was no p r o b a b l e m e r i t i n 

V a l d a ' s argument on t h i s i s s u e , t h e f a i l u r e o f t h e c i r c u i t 

c o u r t t o h o l d a h e a r i n g on V a l d a ' s p o s t j u d g m e n t m o t i o n was 

h a r m l e s s e r r o r . 3 R u l e 45, A l a . R. App. P.; H i l l , 681 So. 2d a t 

619. 

V a l d a n e x t a r g u e s on a p p e a l t h a t t h e c i r c u i t c o u r t e r r e d 

i n a p p o i n t i n g W i l l i a m J r . as t h e a d m i n i s t r a t o r o f t h e e s t a t e 

b e c a u s e , V a l d a s a y s , W i l l i a m J r . has a c o n f l i c t o f i n t e r e s t 

b a s e d on t h e f a c t t h a t he i s a l s o t h e e x e c u t o r o f t h e e s t a t e 

o f R a n d o l p h C a r l e t o n , W i l l i a m S r . ' s f a t h e r , w h i c h e s t a t e V a l d a 

a s s e r t s has c o n f l i c t i n g c l a i m s o f o w n e r s h i p o f p r o p e r t y w i t h 

2 B e c a u s e we d e t e r m i n e t h a t t h e c i r c u i t c o u r t p r o p e r l y 
r e v o k e d V a l d a ' s l e t t e r s o f a d m i n i s t r a t i o n b a s e d on t h e f a c t 
t h a t she was n o t t h e widow o f W i l l i a m S r . , we n e e d n o t 
c o n s i d e r w h e t h e r t h e c i r c u i t c o u r t c o u l d have r e v o k e d V a l d a ' s 
l e t t e r s o f a d m i n i s t r a t i o n b a s e d on a d e t e r m i n a t i o n t h a t V a l d a 
h a d u s e d e s t a t e f u n d s f o r h e r p e r s o n a l b e n e f i t o r t h a t V a l d a 
h a d w a s t e d , e m b e z z l e d , o r m a l a d m i n i s t e r e d t h e e s t a t e . 

3 V a l d a a l s o a r g u e d i n h e r p o s t j u d g m e n t m o t i o n t h a t t h e 
c i r c u i t c o u r t h a d e r r e d b y n o t r e q u i r i n g W i l l i a m J r . t o p o s t 
a s u r e t y b o nd. On a p p e a l , V a l d a r e a s s e r t s t h i s i s s u e i n h e r 
s t a t e m e n t o f t h e i s s u e s ; h o w e v e r, she p r o v i d e s no a c t u a l 
a r gument as t o t h i s i s s u e . B e c a u s e V a l d a has n o t p r o v i d e d 
t h i s c o u r t w i t h any argument on t h i s i s s u e , she has w a i v e d t h e 
i s s u e on a p p e a l . See P a r d u e v. P o t t e r , 632 So. 2d 470, 473 
( A l a . 1 9 9 4 ) ( " I s s u e s n o t a r g u e d i n t h e a p p e l l a n t ' s b r i e f a r e 
w a i v e d . " ) . 
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t h e e s t a t e . However, t h e A l a b a m a Supreme C o u r t has h e l d t h a t 

a p e r s o n i s n o t d i s q u a l i f i e d f r o m s e r v i n g as t h e a d m i n i s t r a t o r 

o f an e s t a t e b e c a u s e o f a c o n f l i c t w i t h t h e i n t e r e s t s o f t h e 

e s t a t e . See W i l l o u g h b y v. W i l l o u g h b y , 203 A l a . 138, 139, 82 

So. 168, 169 ( 1 9 1 9 ) ( h o l d i n g t h a t , " [ e ] v e n t h o u g h [ t h e w i d o w ] 

ha d an a d v e r s e i n t e r e s t i n t h e e s t a t e , o r c l a i m e d t o have a 

r i g h t s u p e r i o r o r a n t a g o n i s t i c t o d e c e d e n t ' s n e x t o f k i n , s u c h 

c l a i m s d i d n o t d i s q u a l i f y h e r f r o m a c t i n g as a d m i n i s t r a t r i x , 

o r s u b o r d i n a t e h e r s u p e r i o r c l a i m t o a d m i n i s t e r t h e e s t a t e t o 

t h a t o f p e t i t i o n e r s , t h e b r o t h e r s , t h e h e i r s , and n e x t o f k i n 

o f d e c e d e n t " ) . T h e r e f o r e , we d i s c e r n no e r r o r i n t h e c i r c u i t 

c o u r t ' s a p p o i n t m e n t o f W i l l i a m J r . as t h e a d m i n i s t r a t o r o f t h e 

e s t a t e . 

B e c a u s e t h e c i r c u i t c o u r t ' s f a i l u r e t o h o l d a h e a r i n g on 

V a l d a ' s p o s t j u d g m e n t m o t i o n amounted t o h a r m l e s s e r r o r , and 

b e c a u s e V a l d a has n o t shown t h a t t h e c i r c u i t c o u r t e r r e d i n 

a p p o i n t i n g W i l l i a m J r . as t h e a d m i n i s t r a t o r o f t h e e s t a t e , we 

a f f i r m t h e j u d g m e n t o f t h e c i r c u i t c o u r t . 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n , B r y a n , a n d Moore, J J . , 

c o n c u r . 
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