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THOMPSON, P r e s i d i n g Judge. 

D.E.F. ("the f a t h e r " ) i s the f a t h e r of L.L.F. ("the 

c h i l d " ) . F o l l o w i n g h i s b i r t h i n June 2008, the c h i l d r e s i d e d 
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f o r a time i n the home the f a t h e r s h a r e d w i t h h i s w i f e , R.F., 

and her t h r e e c h i l d r e n from a p r e v i o u s r e l a t i o n s h i p . 1 

On October 31, 2008, the c h i l d and R.F.'s t h r e e c h i l d r e n 

were taken i n t o p r o t e c t i v e c u s t o d y f o l l o w i n g a l l e g a t i o n s t h a t 

the f a t h e r and R.F. had p h y s i c a l l y abused some or a l l of the 

c h i l d r e n i n the home. The B a l d w i n County Department of Human 

Resources ("DHR") then f i l e d i n the j u v e n i l e c o u r t a p e t i t i o n 

a l l e g i n g , i n p e r t i n e n t p a r t , t h a t the c h i l d was dependent. On 

December 8, 2008, the j u v e n i l e c o u r t e n t e r e d an o r d e r i n which 

i t found the c h i l d dependent and awarded temporary l e g a l and 

p h y s i c a l c u s t o d y of the c h i l d t o DHR. 

F o l l o w i n g a h e a r i n g , the j u v e n i l e c o u r t , on December 17, 

2008, e n t e r e d a judgment i n which i t found the c h i l d 

dependent, p l a c e d the c h i l d " i n the l e g a l and p h y s i c a l c u s t o d y 

of [ J . E . D . ] and [L.M.D.]," and s p e c i f i e d t h a t " [ t ] h i s case i s 

hereby c l o s e d and DHR i s r e l i e v e d of s u p e r v i s i o n on t h i s 

c a s e . " The f a t h e r d i d not ap p e a l t h a t judgment. 

1R.F. i s not the mother of the c h i l d . The r e c o r d and 
b r i e f s b e f o r e t h i s c o u r t do not i n d i c a t e t h a t the c h i l d ' s 
mother, a l t h o u g h s e r v e d w i t h p r o c e s s , has been i n v o l v e d i n any 
of the l i t i g a t i o n c o n c e r n i n g the c h i l d . 
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On Fe b r u a r y 5, 2009, the f a t h e r f i l e d i n the j u v e n i l e 

c o u r t a R u l e 6 0 ( b ) , A l a . R. C i v . P., motion s e e k i n g r e l i e f 

from the December 17, 2008, judgment. The j u v e n i l e c o u r t 

g r a n t e d the motion on March 16, 2009. J.E.D. and L.M.D. f i l e d 

a p e t i t i o n f o r a w r i t o f mandamus i n t h i s c o u r t c h a l l e n g i n g 

the March 16, 2009, o r d e r s e t t i n g a s i d e the December 17, 2008, 

judgment. The f a t h e r d i d not respond t o the p e t i t i o n f o r a 

w r i t of mandamus f i l e d i n t h i s c o u r t . On May 7, 2009, t h i s 

c o u r t e n t e r e d an o r d e r g r a n t i n g the p e t i t i o n f o r a w r i t of 

mandamus. Ex p a r t e J.D., 51 So. 3d 1134 ( A l a . C i v . App. 2009) 

( t a b l e ) . 

T h e r e a f t e r , on J u l y 8, 2009, the f a t h e r f i l e d i n the 

j u v e n i l e c o u r t a p e t i t i o n s e e k i n g t o modify the December 17, 

2008, judgment. The f a t h e r a l l e g e d t h a t the c h i l d was 

" c u r r e n t l y i n the l e g a l and p h y s i c a l c u s t o d y " of J.E.D. and 

L.M.D. and t h a t a m a t e r i a l change of c i r c u m s t a n c e s had 

o c c u r r e d w a r r a n t i n g an award of cust o d y of the c h i l d t o him. 

J.E.D. and L.M.D. answered and opposed the f a t h e r ' s c u s t o d y -

m o d i f i c a t i o n a c t i o n . 

The j u v e n i l e c o u r t r e c e i v e d ore tenus e v i d e n c e over the 

course of f o u r days between J u l y 2010 and December 2010. A t 
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the c o n c l u s i o n of the f a t h e r ' s p r e s e n t a t i o n of e v i d e n c e , 

J.E.D. and L.M.D. o r a l l y moved f o r a judgment as a matter of 

law, a r g u i n g t h a t the f a t h e r had not met h i s e v i d e n t i a r y 

burden. The c h i l d ' s g u a r d i a n ad l i t e m j o i n e d the motion f o r 

a judgment as a ma t t e r of law. The j u v e n i l e c o u r t o r a l l y 

g r a n t e d the motion d u r i n g the h e a r i n g . L a t e r , on January 12, 

2011, the j u v e n i l e c o u r t e n t e r e d a judgment d e n y i n g the 

f a t h e r ' s m o d i f i c a t i o n p e t i t i o n on the b a s i s t h a t the f a t h e r 

had not met h i s burden of p r o o f i n sup p o r t of h i s p e t i t i o n t o 

modify cu s t o d y . The f a t h e r t i m e l y a p pealed t h a t p o r t i o n of 

the judgment e n t e r e d i n f a v o r of L.M.D.; the f a t h e r d i d not 

ap p e a l the judgment as i t p e r t a i n e d t o J.E.D. 2 

A r e c i t a t i o n of the e v i d e n c e p r e s e n t e d a t the ore tenus 

h e a r i n g i s not n e c e s s a r y t o r e s o l v e the i s s u e s r a i s e d on 

ap p e a l . The two arguments a s s e r t e d by the f a t h e r i n h i s b r i e f 

s u b m i t t e d t o t h i s c o u r t each i n v o l v e o n l y l e g a l i s s u e s . "When 

2The f a t h e r f i l e d h i s n o t i c e of a p p e a l a f t e r the j u v e n i l e 
c o u r t ' s o r a l r u l i n g but b e f o r e the e n t r y of the Janua r y 12, 
2011, f i n a l judgment. The f a t h e r ' s n o t i c e of a p p e a l i s deemed 
t i m e l y f i l e d . See Hood v. Hood, 23 So. 3d 1160, 1162 ( A l a . 
C i v . App. 2009) ("The ... n o t i c e of a p p e a l i s deemed t o have 
been h e l d i n abeyance u n t i l the e n t r y of t h a t f i n a l judgment, 
see Rule 4 ( a ) ( 4 ) , A l a . R. App. P., and the appeal i s 
t i m e l y . " ) . 
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t h i s c o u r t i s p r e s e n t e d w i t h a q u e s t i o n of law i n a 

c h i l d - c u s t o d y c a s e , we r e v i e w the judgment of the t r i a l c o u r t 

de novo, w i t h o u t a f f o r d i n g i t any p resumption of c o r r e c t n e s s . " 

C.B. v. B.B. , 998 So. 2d 489, 491 ( A l a . C i v . App. 2008) 

( c i t i n g P a t r i c k v. W i l l i a m s , 952 So. 2d 1131, 1138 ( A l a . C i v . 

App. 2006), and B a r b e r v. Moore, 897 So. 2d 1150, 1153 ( A l a . 

C i v . App. 2004)). 

The f a t h e r f i r s t argues t h a t the j u v e n i l e c o u r t a p p l i e d 

an i n c o r r e c t l e g a l s t a n d a r d . S p e c i f i c a l l y , the f a t h e r 

contends t h a t the j u v e n i l e c o u r t e r r e d i n r e q u i r i n g him t o 

meet the e v i d e n t i a r y burden e s t a b l i s h e d i n Ex p a r t e McLendon, 

455 So. 2d 863 ( A l a . 1984). T h i s c o u r t has e x p l a i n e d : 

" I n Ex p a r t e McLendon, . .. our supreme c o u r t 
h e l d t h a t the p r o p e r s t a n d a r d t o be a p p l i e d i n 
c h i l d - c u s t o d y cases wherein a p a r e n t has e i t h e r 
v o l u n t a r i l y f o r f e i t e d c u s t o d y or has l o s t c u s t o d y 
due t o a p r i o r judgment i s whether t h e r e has been a 
m a t e r i a l change i n c i r c u m s t a n c e s s i n c e the p r i o r 
judgment; whether a change i n c u s t o d y w i l l 
m a t e r i a l l y promote the b e s t i n t e r e s t s of the c h i l d ; 
and whether the b e n e f i t s of the change i n c u s t o d y 
w i l l more than o f f s e t the i n h e r e n t l y d i s r u p t i v e 
e f f e c t caused by u p r o o t i n g the c h i l d . 455 So. 2d 
[ 8 6 3 , ] 865 [ ( A l a . 1 9 8 4 ) ] . " 

B a r b e r v. Moore, 897 So. 2d a t 1153. The f a t h e r argues t h a t , 

r a t h e r than the McLendon s t a n d a r d , the j u v e n i l e c o u r t s h o u l d 

have a p p l i e d the b e s t - i n t e r e s t s - o f - t h e - c h i l d s t a n d a r d 
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a p p l i c a b l e i n dependency a c t i o n s . See B.S.L. v. S.E., 826 So. 

2d 890, 892-93 ( A l a . C i v . App. 2002) (the b e s t - i n t e r e s t s - o f -

t h e - c h i l d s t a n d a r d a p p l i e s i n a dependency a c t i o n ) ; and O.L.D.  

v. J.C., 769 So. 2d 299, 302 ( A l a . C i v . App. 1999) (same). 

T h i s c o u r t has h e l d , however, t h a t when a j u v e n i l e c o u r t 

has e n t e r e d a judgment awarding c u s t o d y of a dependent c h i l d 

t o a r e l a t i v e , a p a r e n t s e e k i n g t o modify t h a t c u s t o d y o r d e r 

must meet the McLendon s t a n d a r d i n o r d e r t o r e g a i n c u s t o d y of 

the c h i l d . J.W. v. C.B., 56 So. 3d 693, 699 ( A l a . C i v . App. 

2010); M.B. v. S.B., 12 So. 3d 1217, 1219-20 ( A l a . C i v . App. 

2009). L.M.D. argues t h a t the f a t h e r " e i t h e r v o l u n t a r i l y 

f o r f e i t e d c u s t o d y or has l o s t c u s t o d y due t o a p r i o r 

judgment," i . e . , the December 17, 2008, judgment. See Barber  

v. Moore, 897 So. 2d a t 1153. T h e r e f o r e , she contends, the 

f a t h e r was r e q u i r e d t o meet the McLendon s t a n d a r d . 

The f a t h e r does not d i s p u t e the e x i s t e n c e of the December 

17, 2008, judgment or t h a t i t awarded J.E.D. and L.M.D. l e g a l 

and p h y s i c a l c u s t o d y of the c h i l d . R a t h e r , on a p p e a l , he 

d i s p u t e s the v a l i d i t y of t h a t p r i o r judgment. However, as 

a l r e a d y i n d i c a t e d , the f a t h e r d i d not a p p e a l the December 17, 

2008, judgment, and, i n h i s F e b r u a r y 2009 Rule 60(b) motion, 
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the f a t h e r a s s e r t e d the same arguments c o n c e r n i n g t h a t 

judgment t h a t he c u r r e n t l y a s s e r t s b e f o r e t h i s c o u r t . 

A l t h o u g h the j u v e n i l e c o u r t g r a n t e d the f a t h e r ' s Rule 60(b) 

motion, J.E.D. and L.M.D. s u c c e s s f u l l y p e t i t i o n e d t h i s c o u r t 

f o r a w r i t of mandamus w i t h r e g a r d t o t h a t r u l i n g . 

A c c o r d i n g l y , t h i s c o u r t ' s May 7, 2009, o r d e r g r a n t i n g the 

p e t i t i o n f o r a w r i t of mandamus and d i r e c t i n g the j u v e n i l e 

c o u r t t o v a c a t e i t s March 16, 2009, o r d e r became the law of 

the case. Ex p a r t e K i n g , 821 So. 2d 205, 209 ( A l a . 2001). 

Even assuming t h a t the f a t h e r had, i n the c u r r e n t a c t i o n , 

a g a i n c h a l l e n g e d the v a l i d i t y of the December 17, 2008, 

judgment, the j u v e n i l e c o u r t would have been w i t h o u t a u t h o r i t y 

t o i g n o r e the e f f e c t of t h a t judgment. 3 Ex p a r t e K i n g , s u p r a . 

The j u v e n i l e c o u r t p r o p e r l y c o n c l u d e d t h a t the f a t h e r was 

r e q u i r e d t o meet the McLendon s t a n d a r d i n o r d e r t o modify the 

December 17, 2008, judgment awarding c u s t o d y of the c h i l d t o 

J.E.D. and L.M.D. A c c o r d i n g l y , we cannot say t h a t the f a t h e r 

3 I n the c u r r e n t m o d i f i c a t i o n a c t i o n , the f a t h e r d i d not 
f i l e a c l a i m s e e k i n g t o v a c a t e the December 17, 2008, 
judgment. A l t h o u g h the f a t h e r a r g u a b l y attempted t o t r y t h a t 
i s s u e by the i m p l i e d consent of the p a r t i e s p u r s u a n t t o Rule 
1 5 ( b ) , A l a . R. C i v . P., g i v e n our c o n c l u s i o n t h a t the c l a i m 
was b a r r e d by the d o c t r i n e of law of the case, t h i s c o u r t need 
not determine whether he p r o p e r l y d i d so. 
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has demonstrated e r r o r w i t h r e g a r d t o t h i s i s s u e . We note 

t h a t the f a t h e r has not argued on a p p e a l t h a t the j u v e n i l e 

c o u r t e r r e d i n d e t e r m i n i n g t h a t he had not met h i s e v i d e n t i a r y 

burden under Ex p a r t e McLendon, s u p r a . A c c o r d i n g l y , t h a t 

argument i s waived. Pardue v. P o t t e r , 632 So. 2d 470, 473 

( A l a . 1994) ("Issues not argued i n the a p p e l l a n t ' s b r i e f are 

w a i v e d . " ) . 

The f a t h e r a l s o argues on a p p e a l t h a t he s h o u l d not be 

r e q u i r e d t o meet the McLendon s t a n d a r d because, he says, the 

s t r i n g e n c y of t h a t s t a n d a r d v i o l a t e s p u b l i c p o l i c y by c r e a t i n g 

a b a r r i e r t o the r e u n i f i c a t i o n of a p a r e n t and a c h i l d . The 

f a t h e r asks t h i s c o u r t t o " r e v i s i t c u r r e n t laws and s t a n d a r d s 

r e l a t i n g t o c u s t o d y as they v i o l a t e p u b l i c p o l i c y . " The 

p r e c e d e n t the f a t h e r would have t h i s c o u r t o v e r r u l e i s not 

c o n f i n e d t o the h o l d i n g s of t h i s c o u r t , but a l s o encompasses 

o p i n i o n s from the Alabama Supreme Co u r t . See, e.g., Ex p a r t e  

McLendon, 455 So. 2d a t 865 ( s t a t i n g t h a t "[a] n a t u r a l p a r e n t 

has a prima f a c i e r i g h t t o the custody of h i s or her c h i l d . 

However, t h i s p resumption does not a p p l y a f t e r ... a p r i o r 

[judgment] removing c u s t o d y from the n a t u r a l p a r e n t and 

awarding i t t o a n o n - p a r e n t . " ) . T h i s c o u r t i s bound by the 
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pr e c e d e n t e s t a b l i s h e d by our supreme c o u r t . § 12-3-16, A l a . 

Code 1975 ("The d e c i s i o n s of the Supreme Court s h a l l govern 

the h o l d i n g s and d e c i s i o n s of the c o u r t s of appeals " ) ; 

Farmers I n s . Exch. v. R a i n e , 905 So. 2d 832, 835 ( A l a . C i v . 

App. 2004) ("Although the supreme c o u r t might choose t o 

r e v i s i t t h i s i s s u e , t h i s c o u r t i s bound by p r e c e d e n t " ) . 

Thus, even i f we agreed w i t h the f a t h e r t h a t the Ex p a r t e  

McLendon s t a n d a r d somehow i n t e r f e r e s w i t h h i s r e u n i f i c a t i o n 

w i t h the c h i l d , we may not o v e r r u l e p r e c e d e n t e s t a b l i s h e d by 

our supreme c o u r t . 

AFFIRMED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

I concur i n the r e s u l t . I w r i t e s p e c i a l l y t o e x p l a i n 

why, i n t h i s case, the c u s t o d y - m o d i f i c a t i o n s t a n d a r d 

e s t a b l i s h e d i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 1984), 

does not c o n f l i c t w i t h the p u b l i c p o l i c y f a v o r i n g 

r e u n i f i c a t i o n of a dependent c h i l d w i t h h i s or her n a t u r a l 

p a r e n t s . See § 12-15-312, A l a . Code 1975. 

S e c t i o n 1 2 -15-101(b)(3), A l a . Code 1975, a p a r t of the 

Alabama J u v e n i l e J u s t i c e A c t ("the A J J A " ) , § 12-15-101 e t 

seq., A l a . Code 1975, e s t a b l i s h e s a g o a l f o r j u v e n i l e c o u r t s 

t o 

" r e u n i t e a c h i l d w i t h h i s or her p a r e n t or p a r e n t s 
as q u i c k l y and as s a f e l y as p o s s i b l e when the c h i l d 
has been removed from the custody of h i s or her 
p a r e n t or p a r e n t s u n l e s s r e u n i f i c a t i o n i s j u d i c i a l l y 
d e t e r m i n e d not t o be i n the b e s t i n t e r e s t s of the 

c h i l d . " 

In p u r s u i t of t h a t g o a l , once a c h i l d i s removed from the 

f a m i l y home f o r p r o t e c t i v e p urposes, j u v e n i l e c o u r t s commonly 

o r d e r s t a t e c h i l d - w e l f a r e a g e n c i e s t o use r e a s o n a b l e e f f o r t s 

t o a s s i s t the f a m i l y i n c o r r e c t i n g the conduct, c o n d i t i o n s , or 

c i r c u m s t a n c e s t h a t endangered the c h i l d so as t o a l l o w f o r 

f a m i l y r e u n i f i c a t i o n . See g e n e r a l l y R.T.B. v. Calhoun Cnty. 
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Dep't of Human Res., 19 So. 3d 198, 204 ( A l a . C i v . App. 

2009). 

To s a f e g u a r d the c h i l d d u r i n g t h a t r e h a b i l i t a t i o n and 

r e u n i f i c a t i o n p r o c e s s , the j u v e n i l e c o u r t s must p r o v i d e f o r 

some a l t e r n a t i v e c u s t o d i a l arrangement i n v o l v i n g temporary 

placement of the c h i l d w i t h a nonparent. See g e n e r a l l y J.B. 

v. Cleburne Cnty. Dep't of Human Res., 992 So. 2d 34 ( A l a . 

C i v . App. 2008). However, a judgment awarding a nonparent 

such "temporary p r o t e c t i v e c u s t o d y " d u r i n g the p a r e n t a l -

r e h a b i l i t a t i o n and f a m i l y - r e u n i f i c a t i o n p r o c e s s does not 

c o n s t i t u t e a f i n a l d i s p o s i t i o n of the cust o d y of the dependent 

c h i l d . See S.P. v. E.T., 957 So. 2d 1127, 1131-32 ( A l a . C i v . 

App. 2005) ( e x p l a i n i n g t h a t dependency p r o c e e d i n g s o f t e n 

i n v o l v e a s e r i e s of a p p e a l a b l e temporary c u s t o d y o r d e r s b e f o r e 

a f i n a l "permanent" d i s p o s i t i o n a l judgment i s e n t e r e d ) . 

"[W]hen a j u v e n i l e c o u r t p l a c e s a c h i l d i n the 
custo d y of a nonparent d u r i n g the r e h a b i l i t a t i o n 
p e r i o d , the t r a n s f e r of cus t o d y i s not i n t e n d e d t o 
be so l o n g - l a s t i n g t h a t the c h i l d i s e x p e c t e d t o l a y 
down r o o t s and s t a b i l i z e i n the c u s t o d y of the 
n o n p a r e n t ; r a t h e r , i t i s d e s i g n e d t o be a temporary 
p r o t e c t i v e measure t o s a f e g u a r d the c h i l d u n t i l 
e i t h e r the p a r e n t can s a f e l y resume cus t o d y o r , 
r e u n i f i c a t i o n e f f o r t s h a v i n g f a i l e d , some o t h e r 
permanent d i s p o s i t i o n of the [custody of the] c h i l d 
may be made." 

11 
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J.B., 992 So. 2d a t 48 (Moore, J . , d i s s e n t i n g ) . 

V i e w i n g t h i s p r o c e s s p r o p e r l y , i . e . , as an a i d t o f a m i l y 

r e u n i f i c a t i o n , i t n a t u r a l l y f o l l o w s t h a t a judgment awarding 

a nonparent temporary p r o t e c t i v e c u s t o d y of a dependent c h i l d 

s h o u l d be m o d i f i a b l e when the need f o r f a m i l y s e p a r a t i o n no 

l o n g e r e x i s t s . Hence, as I e x p l a i n e d a t l e n g t h i n my d i s s e n t 

i n J.B., 992 So. 2d a t 47-50, a p a r e n t s h o u l d be a b l e t o 

r e c l a i m a c h i l d from temporary p r o t e c t i v e c u s t o d y i n a 

dependency p r o c e e d i n g upon p r o o f t h a t the b e s t i n t e r e s t s of 

the c h i l d would be t h e r e b y s e r v e d u n l e s s the p a r t y r e s i s t i n g 

the r esumption of p a r e n t a l c u s t o d y proves by c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t the c h i l d remains dependent and t h a t 

r e a s o n a b l e e f f o r t s t o r e h a b i l i t a t e the p a r e n t and r e u n i t e the 

f a m i l y have not succeeded. 4 J.B., 992 So. 2d a t 50 (Moore, 

J . , d i s s e n t i n g ) . Once a p a r e n t has e s t a b l i s h e d h i s or her 

f i t n e s s t o resume custody, t h a t p a r e n t s h o u l d not have t o bear 

4 I n J.B., the Cleburne County Department of Human 
Resources h e l d l e g a l c u s t o d y of the c h i l d a t the time the 
p a r e n t s p e t i t i o n e d t o r e g a i n c u s t o d y of the c h i l d . Hence, I 
wrote t h a t " t h e s t a t e " bears the burden of p r o v i n g c o n t i n u i n g 
dependency and the f a i l u r e of r e a s o n a b l e e f f o r t s t o r e u n i t e 
the f a m i l y . 992 So. 2d a t 50 (Moore, J . , d i s s e n t i n g ) . I 
b e l i e v e the same s t a n d a r d s h o u l d a p p l y when an i n d i v i d u a l 
nonparent h o l d s temporary p r o t e c t i v e c u s t o d y of a c h i l d i n the 
same c o n t e x t . 
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the burden of f u r t h e r p r o v i n g t h a t a r e t u r n t o p a r e n t a l 

c u s t o d y would m a t e r i a l l y promote the b e s t i n t e r e s t s and 

w e l f a r e of the c h i l d so t h a t " ' [ t ] h e p o s i t i v e good brought 

about by the m o d i f i c a t i o n ... more than o f f s e t [ s ] the 

i n h e r e n t l y d i s r u p t i v e e f f e c t caused by u p r o o t i n g the c h i l d . ' " 

McLendon, 455 So. 2d a t 865 ( q u o t i n g Wood v. Wood, 333 So. 2d 

826, 828 ( A l a . C i v . App. 1976)). 

On the o t h e r hand, when a j u v e n i l e c o u r t e n t e r s a f i n a l 

d i s p o s i t i o n a l judgment ending the dependency of the c h i l d , see  

S.P., 992 So. 2d a t 1131 ( n o t i n g t h a t dependency ends when a 

j u v e n i l e c o u r t awards cu s t o d y t o a p r o p e r c u s t o d i a n i n a 

" f i n a l " d i s p o s i t i o n a l judgment and the c h i l d i s no l o n g e r i n 

need of the care or s u p e r v i s i o n of the S t a t e ) , t h a t judgment 

i m p l i e s a j u d i c i a l d e t e r m i n a t i o n t h a t f a m i l y r e u n i f i c a t i o n no 

l o n g e r s e r v e s the b e s t i n t e r e s t s of the dependent c h i l d , 

e f f e c t i v e l y e n d i n g the p a r e n t a l - r e h a b i l i t a t i o n and f a m i l y -

r e u n i f i c a t i o n p r o c e s s . Y.N. v. J e f f e r s o n Cnty. Dep't of Human 

Res., [Ms. 2090832, Jan. 14, 2011] So. 3d , ( A l a . 

C i v . App. 2011) (Moore, J . , c o n c u r r i n g i n the r e s u l t ) . A t 

t h a t p o i n t , any presumption i n f a v o r of p a r e n t a l c u s t o d y 

d i s s o l v e s , see g e n e r a l l y M.A.J. v. S.B., [Ms. 2100084, June 
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24, 2011] So. 3d , ( A l a . C i v . App. 2011), and the 

law s h i f t s i t s focus from p r e s e r v i n g f a m i l y i n t e g r i t y t o 

s e c u r i n g the s a f e t y and s t a b i l i t y of the c h i l d i n the new 

c u s t o d i a l arrangement. A f i n a l d i s p o s i t i o n a l judgment 

n e c e s s a r i l y i n t e n d s t h a t the c h i l d w i l l s t a b i l i z e i n h i s or 

her new home environment and develop "'those r o o t s n e c e s s a r y 

f o r the c h i l d ' s h e a l t h y growth i n t o a d o l e s c e n c e and 

a d u l t h o o d . ' " McLendon, 455 So. 2d a t 863 ( q u o t i n g Wood v.  

Wood, 333 So. 2d a t 828). A c c o r d i n g l y , a f t e r the e n t r y of a 

f i n a l d i s p o s i t i o n a l judgment i n a dependency p r o c e e d i n g , a 

p a r e n t can no l o n g e r r e l y on the g e n e r a l p u b l i c p o l i c y i n 

f a v o r of f a m i l y r e u n i f i c a t i o n . However, as a l o n g l i n e of 

cases have h e l d , c o r r e c t l y so, a p a r e n t may then r e c l a i m 

c u s t o d y of the c h i l d o n l y by meeting the McLendon s t a n d a r d , 

i . e . , by p r o v i n g a m a t e r i a l change of c i r c u m s t a n c e s s i n c e the 

e n t r y of t h a t judgment t h a t demonstrate t h a t the b e s t 

i n t e r e s t s and w e l f a r e of the c h i l d would be m a t e r i a l l y 

promoted by r e t u r n i n g the c h i l d t o the cust o d y of the p a r e n t . 

See, e.g. , S.B.L. v. E.S., 865 So. 2d 1214 ( A l a . C i v . App. 

2003); A.H. v. R.M., 793 So. 2d 799 ( A l a . C i v . App. 2001; and 

In re F.W., 681 So. 2d 208, 211 ( A l a . C i v . App. 1996). 
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Having c a r e f u l l y c o n s i d e r e d the terms of the December 17, 

2008, judgment e n t e r e d by the Ba l d w i n J u v e n i l e Court ("the 

j u v e n i l e c o u r t " ) , and the c i r c u m s t a n c e s s u r r o u n d i n g i t s 

r e n d i t i o n , I conclude t h a t t h a t judgment c o n s t i t u t e s a f i n a l 

d i s p o s i t i o n of the cus t o d y of a dependent c h i l d t h a t may be 

m o d i f i e d o n l y by s a t i s f y i n g the McLendon s t a n d a r d . 

D.E.F. ("the f a t h e r " ) contends t h a t the judgment arose 

from an agreement between h i m s e l f and L.M.D. and J.E.D. a t a 

time when the Ba l d w i n County Department of Human Resources 

("DHR") had e s t a b l i s h e d a permanency p l a n t o r e u n i t e L.L.F. 

("the c h i l d " ) w i t h the f a t h e r . A c c o r d i n g t o the f a t h e r , he 

d i d not want the c h i l d t o be i n a f o s t e r home w i t h s t r a n g e r s 

d u r i n g the r e u n i f i c a t i o n p r o c e s s , so he agreed w i t h L.M.D. and 

J.E.D. t h a t they would assume cus t o d y of the c h i l d o n l y 

t e m p o r a r i l y and t h a t they would cooperate w i t h the f a t h e r i n 

h i s e f f o r t s t o r e h a b i l i t a t e h i m s e l f and r e u n i t e w i t h the 

c h i l d . 5 However, the r e c o r d r e f l e c t s t h a t the December 17, 

2008, judgment r e s u l t e d from an agreement r e c i t e d by the 

p a r t i e s i n open c o u r t on December 15, 2008. Pursuant t o t h a t 

agreement, the f a t h e r s t i p u l a t e d t o the dependency of the 

5L.M.D. and J.E.D. d i s p u t e t h a t c o n t e n t i o n . 
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c h i l d , which DHR had a l l e g e d r e s u l t e d from p h y s i c a l abuse by 

the f a t h e r and R.F., the c h i l d ' s stepmother, and consented t o 

L.M.D. and J.E.D.'s assuming cu s t o d y of the c h i l d . D e s p i t e 

s p e c i f i c q u e s t i o n i n g by the j u v e n i l e c o u r t as t o any 

u n d i s c l o s e d terms, the f a t h e r d i d not r e v e a l t h a t the p a r t i e s 

i n t e n d e d t h a t c u s t o d y t o be temporary w h i l e the f a t h e r 

r e h a b i l i t a t e d h i m s e l f . On the o t h e r hand, the f a t h e r 

e x p l i c i t l y agreed t h a t DHR would m a i n t a i n c u s t o d y of the 

c h i l d ' s t h r e e s t e p s i b l i n g s , t h a t DHR would use r e a s o n a b l e 

e f f o r t s t o r e u n i t e those c h i l d r e n w i t h the f a t h e r and R.F., 

and t h a t t h e i r dependency cases would remain open and s u b j e c t 

t o r e v i e w i n t h r e e months. 

The December 17, 2008, judgment, which was e x p r e s s l y 

i n t e n d e d t o i n c o r p o r a t e the agreement of the p a r t i e s , c l e a r l y 

does not i n d i c a t e i n any manner t h a t the award of cust o d y t o 

L.M.D. and J.E.D. was i n t e n d e d o n l y f o r temporary p r o t e c t i v e 

purposes w h i l e the f a t h e r underwent r e h a b i l i t a t i o n or DHR used 

r e a s o n a b l e e f f o r t s t o r e u n i t e the c h i l d w i t h the f a t h e r . On 

i t s f a c e , the judgment t e r m i n a t e s the dependency a c t i o n by 

awarding u n c o n d i t i o n a l l e g a l and p h y s i c a l c u s t o d y of the c h i l d 

t o L.M.D. and J.E.D., c l o s i n g the case, and r e l i e v i n g DHR of 

16 
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any f u r t h e r s u p e r v i s i o n over the m a t t e r . See G.M. v. T.W., 

[Ms. 2100273, J u l y 8, 2011] So. 3d , ( A l a . C i v . 

App. 2011) ( h o l d i n g t h a t judgment t h a t i n d i c a t e d " [ f ] i l e 

c l o s e d " and t h a t r e l i e v e d county department of human r e s o u r c e s 

of s u p e r v i s i o n t e r m i n a t e d dependency p r o c e e d i n g ) . I f the 

f a t h e r b e l i e v e d t h a t the December 17, 2008, judgment 

e r r o n e o u s l y f a i l e d t o i n c o r p o r a t e the e n t i r e t y of the o r a l 

agreement reached by the p a r t i e s i n open c o u r t , the f a t h e r 

s h o u l d have moved t o s e t a s i d e the judgment w i t h i n 14 days, 

see Rule 1 ( B ) , A l a . R. Juv. P., which he d i d n o t . 6 As a 

6 I n F e b r u a r y 2009, the f a t h e r d i d f i l e a Rule 60(b), A l a . 
R. C i v . P., motion s e e k i n g t o have the judgment v a c a t e d , but 
t h a t motion was not based on any e r r o r committed by the 
j u v e n i l e c o u r t i n d r a f t i n g the judgment. In h i s Rule 60(b) 
motion, the f a t h e r m a i n t a i n e d t h a t L.M.D. had d e f r a u d e d him 
i n t o a g r e e i n g t o the e n t r y of the December 17, 2008, judgment 
by f a l s e l y s t a t i n g t h a t she would cooperate w i t h him i n h i s 
e f f o r t s t o r e u n i t e w i t h the c h i l d when she had no i n t e n t i o n of 
d o i n g so. A t the h e a r i n g on the motion, the f a t h e r p r e s e n t e d 
no e v i d e n c e t o prove h i s f r a u d a l l e g a t i o n s ; n e v e r t h e l e s s , the 
j u v e n i l e c o u r t g r a n t e d the motion based on i t s c o n c l u s i o n t h a t 
i t s d e c i s i o n t o t r e a t the c h i l d d i f f e r e n t l y from h i s t h r e e 
s t e p s i b l i n g s had v i o l a t e d the due-process r i g h t s of the c h i l d , 
a t h e o r y not advanced by the f a t h e r i n h i s Rule 60(b) motion 
and not proven by any e v i d e n c e i n the r e c o r d . T h i s c o u r t 
i s s u e d a w r i t of mandamus t o the j u v e n i l e c o u r t t o v a c a t e i t s 
o r d e r g r a n t i n g the Rule 60(b) motion, Ex p a r t e J.D., 51 So. 3d 
1134 ( A l a . C i v . App. 2009) ( t a b l e ) , thus r e i n s t a t i n g the 
December 17, 2008, judgment. Our i s s u a n c e of the w r i t of 
mandamus does not i n any way p r e c l u d e the f a t h e r from a r g u i n g 
the n a t u r e of the r e s t o r e d judgment and i t s e f f e c t on h i s 
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r e s u l t , the unambiguous terms of t h a t judgment b i n d the f a t h e r 

and the c o u r t system as t o the n a t u r e of the c u s t o d y awarded 

t o L.M.D. and J.E.D. 

Because of the r a m i f i c a t i o n s i t has on the f a m i l y u n i t , 

a f i n a l d i s p o s i t i o n a l judgment awarding c u s t o d y of a dependent 

c h i l d t o a nonparent cannot be e n t e r e d l i g h t l y . A l l manner of 

p r o c e d u r e s are i n s t i t u t e d i n dependency p r o c e e d i n g s t o a s s u r e 

t h a t p a r e n t s are not d e p r i v e d of the c u s t o d y of t h e i r c h i l d r e n 

w i t h o u t n o t i c e and a m e a n i n g f u l and f a i r o p p o r t u n i t y t o 

c o n t e s t the a c t i o n . See, e.g., § 12-15-305, A l a . Code 1975 

( r e q u i r i n g appointment of c o u n s e l f o r i n d i g e n t p a r e n t s i n 

dependency p r o c e e d i n g s ) . S u b s t a n t i v e l y , the law r e q u i r e s 

c l e a r and c o n v i n c i n g e v i d e n c e of the c o n t i n u i n g dependency of 

the c h i l d . See g e n e r a l l y D.M.P. v. S t a t e Dep't of Human Res., 

871 So. 2d 77 ( A l a . C i v . App. 2003) (authored by Murdock, J . , 

w i t h Crawley, J . , c o n c u r r i n g , and Y a t e s , P.J., and Thompson 

and P i t t m a n , J J . , c o n c u r r i n g i n the r e s u l t ) . D u r i n g a 

dependency p r o c e e d i n g , out of r e s p e c t f o r the fundamental 

r i g h t t o f a m i l y i n t e g r i t y , a p a r e n t i s e n t i t l e d t o s t r i c t 

observance of those p r o c e d u r a l and s u b s t a n t i v e s a f e g u a r d s . 

burden of p r o o f i n h i s subsequent c u s t o d y - m o d i f i c a t i o n a c t i o n . 
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See Santosky v. Kramer, 455 U.S. 745, 753 (1982) ("The 

fundamental l i b e r t y i n t e r e s t of n a t u r a l p a r e n t s i n the c a r e , 

c u s t o d y , and management of t h e i r c h i l d does not ev a p o r a t e 

s i m p l y because t h e y have not been model p a r e n t s " ) . 

A c c o r d i n g l y , such a judgment o r d i n a r i l y r e f l e c t s a c a r e f u l and 

c o n s i d e r e d d e t e r m i n a t i o n t h a t the f a m i l y r e l a t i o n s h i p must be 

d i s i n t e g r a t e d i n o r d e r t o p r o t e c t the c h i l d from harm. 

In t h i s case, the f a t h e r , by s t i p u l a t i n g t o the 

dependency of the c h i l d , b a s i c a l l y agreed t h a t the c h i l d was 

i n danger of p h y s i c a l abuse i f r e t u r n e d t o the f a m i l y home. 

By c o n s e n t i n g t o the u n c o n d i t i o n a l award of cu s t o d y of the 

c h i l d t o L.M.D. and J.E.D., the f a t h e r e s s e n t i a l l y agreed t h a t 

i t was not i n the c h i l d ' s b e s t i n t e r e s t s t o r e u n i t e w i t h the 

f a m i l y . In o t h e r words, the f a t h e r waived h i s r i g h t s under 

the AJJA and consented t o a judgment adverse t o h i s r i g h t t o 

pursue f a m i l y r e u n i f i c a t i o n . That judgment c a r r i e s the same 

weight as any o t h e r f i n a l d i s p o s i t i o n a l judgment e n t e r e d 

w i t h o u t the consent of a p a r e n t . See g e n e r a l l y Sanders v.  

F i r s t Bank of Grove H i l l , 564 So. 2d 869, 872 ( A l a . 1990) 

("[A] consent judgment i s g e n e r a l l y e n t i t l e d t o the same 

c o n c l u s i v e e f f e c t as a judgment on the m e r i t s . " ) . Because i t 
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was j u d i c i a l l y e s t a b l i s h e d i n the dependency p r o c e e d i n g s t h a t 

the g o a l of f a m i l y r e u n i f i c a t i o n c o u l d not be a c h i e v e d , the 

f a t h e r cannot r e l y on any p r i n c i p l e s f a v o r i n g f a m i l y 

r e u n i f i c a t i o n i n h i s c u s t o d y - m o d i f i c a t i o n a c t i o n . Thus, the 

j u v e n i l e c o u r t d i d not v i o l a t e p u b l i c p o l i c y by a p p l y i n g the 

McLendon s t a n d a r d i n t h i s case, and i t s judgment i s t h e r e f o r e 

due t o be a f f i r m e d . 
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