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BRYAN, Judge. 

C e d r i c T a y l o r appeals from a judgment e n t e r e d by the 

J e f f e r s o n C i r c u i t C ourt ("the t r i a l c o u r t " ) i n a p o s t d i v o r c e 

p r o c e e d i n g . The o n l y i s s u e r a i s e d by C e d r i c on app e a l i s 

whether the t r i a l c o u r t e r r e d by f a i l i n g t o approve h i s 
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proposed statement of the e v i d e n c e made pu r s u a n t t o Rule 

1 0 ( d ) , A l a . R. App. P. We conclude t h a t the s o l e i s s u e r a i s e d 

i n C e d r i c ' s a p p e a l i s moot and t h a t the t r i a l c o u r t ' s judgment 

i s t h e r e f o r e due t o be a f f i r m e d . 

On November 10, 2010, Judge Ralph Ferguson e n t e r e d a 

judgment r u l i n g on a l l pending r e l i e f r e q u e s t e d by the p a r t i e s 

i n case no. DR-99-292.02. The judgment s t a t e d t h a t Robin B. 

T a y l o r had appeared a t t r i a l p ro se, t h a t C e d r i c had appeared 

a t t r i a l w i t h h i s a t t o r n e y , and t h a t the judgment was based on 

l e g a l e v i d e n c e and ore tenus t e s t i m o n y . C e d r i c f i l e d a t i m e l y 

postjudgment motion c h a l l e n g i n g v a r i o u s p a r t s of the t r i a l 

c o u r t ' s judgment. Judge Ferguson d e n i e d C e d r i c ' s postjudgment 

motion a f t e r c o n d u c t i n g a h e a r i n g , and C e d r i c f i l e d a t i m e l y 

n o t i c e of a p p e a l on F e b r u a r y 9, 2011. Sometime a f t e r Judge 

Ferguson r u l e d on C e d r i c ' s postjudgment motion, Judge Ferguson 

r e t i r e d . 

On F e b r u a r y 22, 2011, C e d r i c f i l e d a motion t o c e r t i f y a 

proposed statement of the e v i d e n c e p u r s u a n t t o Rule 10(d) w i t h 

the t r i a l c o u r t . C e d r i c ' s motion i n d i c a t e d t h a t a copy of 

t h a t motion had been m a i l e d t o Robin a t an address i n San 

A n t o n i o , Texas. C e d r i c a t t a c h e d h i s proposed statement of the 

2 



2100455 

ev i d e n c e t o h i s motion. On F e b r u a r y 25, 2011, Judge J u l i e 

Palmer, who had been a s s i g n e d the case a f t e r Judge Ferguson 

r e t i r e d , e n t e r e d an o r d e r denying C e d r i c ' s motion because she 

had not been the t r i a l judge who h e a r d the case and, t h u s , i t 

was i m p o s s i b l e f o r her t o approve C e d r i c ' s proposed statement 

of the e v i d e n c e . 

On March 31, 2011, C e d r i c f i l e d , i n t h i s c o u r t , a motion 

r e q u e s t i n g t h a t t h i s c o u r t c e r t i f y h i s a t t a c h e d proposed 

statement of the e v i d e n c e p u r s u a n t t o Rule 1 0 ( g ) , A l a . R. App. 

P. ( p r o v i d i n g the procedure f o r supplementing the r e c o r d on 

a p p e a l ) , and t o d i r e c t the t r i a l c o u r t t o i n c l u d e h i s proposed 

statement of the e v i d e n c e i n the r e c o r d . On A p r i l 1, 2011, an 

a t t o r n e y f i l e d a n o t i c e of appearance i n t h i s c o u r t on b e h a l f 

of R o b in. On the same day, Robin f i l e d an o b j e c t i o n t o 

C e d r i c ' s motion, a l l e g i n g t h a t Robin had not r e c e i v e d n o t i c e 

of C e d r i c ' s motion t o c e r t i f y the proposed statement of the 

e v i d e n c e and t h a t she had been d e n i e d her r i g h t t o o b j e c t t o 

C e d r i c ' s proposed statement of the e v i d e n c e . On A p r i l 26, 

2011, t h i s c o u r t asked the p a r t i e s t o address the 

a p p l i c a b i l i t y of Quick v. B u r t o n , 960 So. 2d 678 ( A l a . C i v . 

App. 2006), by b r i e f s . A f t e r b o t h p a r t i e s c o m p l i e d , t h i s 
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c o u r t i s s u e d an o r d e r on May 11, 2011, t h a t r e i n v e s t e d the 

t r i a l c o u r t w i t h s u b j e c t - m a t t e r j u r i s d i c t i o n f o r 21 days t o 

determine whether Robin had been p r o p e r l y s e r v e d w i t h and had 

been g i v e n the o p p o r t u n i t y t o o b j e c t t o C e d r i c ' s proposed Rule 

10(d) statement of the e v i d e n c e . On June 1, 2011, a f t e r a 

r e v i e w of the case f i l e , the t r i a l c o u r t e n t e r e d an o r d e r 

f i n d i n g t h a t Robin had not been p r o p e r l y s e r v e d w i t h C e d r i c ' s 

motion t o c e r t i f y the proposed statement of the e v i d e n c e . The 

t r i a l c o u r t o r d e r e d the c l e r k of the t r i a l c o u r t t o r e s e n d a 

copy of a l l p l e a d i n g s f i l e d on or a f t e r F e b r u a r y 22, 2011, t o 

Robin a t the same address i n San A n t o n i o t h a t C e d r i c ' s i n i t i a l 

F e b r u a r y 22, 2011, motion t o c e r t i f y the proposed statement of 

the e v i d e n c e had been s e n t . The t r i a l c o u r t f u r t h e r o r d e r e d 

Robin t o respond t o C e d r i c ' s motion t o c e r t i f y the proposed 

statement of the e v i d e n c e w i t h i n 20 days from the date of the 

o r d e r . 

On June 23, 2011, C e d r i c f i l e d a second motion t o c e r t i f y 

a proposed statement of the e v i d e n c e p u r s u a n t t o Rule 1 0 ( d ) . 

C e d r i c a l l e g e d t h a t Robin had not responded t o h i s proposed 

statement of the e v i d e n c e w i t h i n the time p r e s c r i b e d by the 

t r i a l c o u r t . Thus, C e d r i c asked the t r i a l c o u r t t o c e r t i f y the 
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proposed statement of the e v i d e n c e a t t a c h e d t o h i s motion. 

The t r i a l c o u r t s e t C e d r i c ' s motion f o r a h e a r i n g on J u l y 6, 

2011. On June 28, 2011, t h i s c o u r t e n t e r e d an o r d e r 

r e i n v e s t i n g the t r i a l c o u r t w i t h j u r i s d i c t i o n t h rough J u l y 27, 

2011, t o " s e t t l e the r e c o r d . " On J u l y 7, 2011, the t r i a l 

c o u r t e n t e r e d an o r d e r t h a t r e q u i r e d Robin t o respond t o 

C e d r i c ' s motion t o c e r t i f y h i s proposed statement of the 

e v i d e n c e on or b e f o r e J u l y 25, 2011. On J u l y 24, 2011, Robin 

f i l e d an o b j e c t i o n t o C e d r i c ' s motion t o c e r t i f y the proposed 

statement of the e v i d e n c e . Robin s t a t e d t h a t she had not been 

p r o p e r l y s e r v e d w i t h C e d r i c ' s Rule 10(d) motions and t h a t 

C e d r i c ' s proposed statement of the e v i d e n c e c o n t a i n e d e r r o r s , 

m i s s t a t e m e n t s , and o m i s s i o n s t h a t were c r i t i c a l t o the a p p e a l 

of the judgment. Robin f u r t h e r argued t h a t Judge Palmer c o u l d 

not approve the proposed statement of the e v i d e n c e because she 

was not the t r i a l judge t h a t had h e a r d the e v i d e n c e p r e s e n t e d 

and t h a t C e d r i c s h o u l d not be a b l e t o change or add t o the 

r e c o r d because he had f a i l e d t o h i r e a c o u r t r e p o r t e r . C e d r i c 

f i l e d a b r i e f w i t h the t r i a l c o u r t on J u l y 26, 2011, 

a d d r e s s i n g the arguments r a i s e d by Robin. On J u l y 26, 2011, 

the t r i a l c o u r t e n t e r e d a judgment denying C e d r i c ' s motion t o 
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c e r t i f y h i s proposed statement of the e v i d e n c e . On J u l y 27, 

2011, t h i s c o u r t e n t e r e d an o r d e r s e t t i n g the b r i e f i n g 

s c h e d u l e f o r C e d r i c ' s a p p e a l of the t r i a l c o u r t ' s judgment. 

The e n t i r e t y of C e d r i c ' s b r i e f on appea l i s r e l a t e d t o 

h i s attempts t o have a Rule 1 0 ( d ) statement of the e v i d e n c e 

approved by the t r i a l c o u r t a f t e r he f i l e d a n o t i c e of a p p e a l 

from the t r i a l c o u r t ' s judgment. He argues t h a t , f o r v a r i o u s 

r e a s o n s , the t r i a l c o u r t , or t h i s c o u r t , s h o u l d have approved 

h i s p roposed statement of the e v i d e n c e . However, on a p p e a l , 

C e d r i c f a i l s t o c h a l l e n g e any p a r t of the judgment t h a t he 

ap p e a l e d from. Thus, even i f we were t o conclude t h a t the 

t r i a l c o u r t s h o u l d have approved h i s proposed Rul e 10(d) 

statement of the e v i d e n c e , C e d r i c has p r e s e n t e d no s u b s t a n t i v e 

i s s u e s f o r our r e v i e w . See Green v. Wedowee Hosp., 584 So. 2d 

1309, 1311 n.4 ( A l a . 1991) ("[A] p a r t y ' s f a i l u r e t o argue an 

i s s u e i n b r i e f t o an a p p e l l a t e c o u r t i s tantamount t o a w a i v e r 

of t h a t i s s u e on appea l and ... an a p p e l l a t e c o u r t w i l l 

c o n s i d e r o n l y those i s s u e s t h a t have been p r o p e r l y d e l i n e a t e d 

and w i l l not s e a r c h the r e c o r d f o r e r r o r s t h a t have not been 

r a i s e d b e f o r e the a p p e l l a t e c o u r t . " ) . 

I n h i s b r i e f , C e d r i c s t a t e s t h a t " i f t h e r e i s no 

6 



2100455 

statement of the e v i d e n c e t h e r e i s n o t h i n g [ f o r t h i s c o u r t ] t o 

r e v i e w . " C e d r i c ' s b r i e f , a t p. 22. However, a more a c c u r a t e 

statement of the law i s t h a t i f t h e r e i s no t r a n s c r i p t of the 

ore tenus h e a r i n g and no statement of the e v i d e n c e p u r s u a n t t o 

R u l e 1 0 ( d ) , " t h i s c o u r t must assume t h a t the e v i d e n c e b e f o r e 

the t r i a l c o u r t was s u f f i c i e n t t o s u p p o r t i t s judgment." 

Grimes v. Grimes, 601 So. 2d 1053, 1054 ( A l a . C i v . App. 1992) 

( c i t i n g Brown v. Brown, 513 So. 2d 617 ( A l a . C i v . App. 1987)). 

However, the absence of a t r a n s c r i p t or a R u l e 10(d) statement 

of the e v i d e n c e does not n e c e s s a r i l y l e a v e n o t h i n g f o r t h i s 

c o u r t t o r e v i e w . In W i l l i a m s v. Hobson, 5 So. 3d 630, 633 

( A l a . C i v . App. 2008), we a d d r e s s e d the l e g a l arguments of an 

a p p e l l a n t i n an a p p e a l i n which the r e c o r d d i d not i n c l u d e a 

t r a n s c r i p t of the ore tenus p r o c e e d i n g s or a R u l e 10(d) 

statement of the e v i d e n c e . We s t a t e d " t h a t ' [ a ] n a p p e l l a n t i s 

not r e q u i r e d t o i n c l u d e the t r i a l t r a n s c r i p t i n the r e c o r d on 

a p p e a l when the t r a n s c r i p t i s not n e c e s s a r y t o d e c i d e the 

i s s u e s p r e s e n t e d f o r r e v i e w , ' such as when the q u e s t i o n 

p r e s e n t e d ' i s one of law, not f a c t . ' " I d . ( q u o t i n g Douglass v.  

A l l e n , 574 So. 2d 39, 41 ( A l a . C i v . App. 1990)). Because 

C e d r i c has f a i l e d t o r a i s e a s i n g l e argument i n h i s b r i e f on 
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app e a l as t o why any p a r t of the t r i a l c o u r t ' s judgment was 

made i n e r r o r , we cannot c o n c l u s i v e l y determine t h a t a R u l e 

10(d) statement of the e v i d e n c e was n e c e s s a r y t o the 

r e s o l u t i o n of h i s a p p e a l . 

Without a s u b s t a n t i v e c h a l l e n g e t o any p a r t of the t r i a l 

c o u r t ' s judgment i n h i s b r i e f on a p p e a l from t h a t judgment, 

t h e r e i s no reason f o r t h i s c o u r t t o determine the p r o p r i e t y 

of the t r i a l c o u r t ' s f a i l u r e t o approve C e d r i c ' s proposed R u l e 

10(d) statement of the e v i d e n c e . A c c o r d i n g l y , we conclude t h a t 

the s i n g l e argument r a i s e d i n C e d r i c ' s a p p e a l i s moot, and, 

t h u s , the t r i a l c o u r t ' s judgment i s due t o be a f f i r m e d . 

AFFIRMED. 

P i t t m a n , J . , c o n c u r s . 

Thompson, P . J . , and Thomas and Moore, J J . , concur i n the 
r e s u l t , w i t h o u t w r i t i n g s . 
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