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THOMPSON, P r e s i d i n g Judge. 

C h r i s t y Lee Payne Robbins ("the mother") appeals from a 

judgment of the Montgomery C i r c u i t C ourt t h a t , among o t h e r 

t h i n g s , awarded C h r i s t o p h e r Mark Payne ("the f a t h e r " ) an 

a t t o r n e y fee of $4,500. For the reasons s e t f o r t h h e r e i n , we 
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r e v e r s e the award of the a t t o r n e y fee and remand the cause f o r 

the e n t r y of a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

The p a r t i e s were m a r r i e d i n 1989. Two c h i l d r e n were born 

of the m a r r i a g e . The p a r t i e s were d i v o r c e d by a judgment of 

the t r i a l c o u r t on December 30, 2005. As s u b s e q u e n t l y 

amended, the d i v o r c e judgment awarded the p a r t i e s j o i n t l e g a l 

c u s t o d y of the c h i l d r e n , awarded the f a t h e r p r i m a r y p h y s i c a l 

c u s t o d y of the c h i l d r e n , and awarded the mother v i s i t a t i o n 

w i t h the c h i l d r e n , i n c l u d i n g a two-month p e r i o d of v i s i t a t i o n 

w i t h the c h i l d r e n over the summer. The d i v o r c e judgment 

r e q u i r e d each p a r t y t o pay o n e - h a l f of a l l m e d i c a l and d e n t a l 

expenses of the c h i l d r e n not c o v e r e d by i n s u r a n c e . The 

judgment awarded the f a t h e r c h i l d s u p p o r t of $1,385 monthly. 

I n December 2008, the mother f i l e d a p e t i t i o n t o 

t e m p o r a r i l y suspend her c h i l d - s u p p o r t o b l i g a t i o n and t o modify 

her c h i l d - s u p p o r t o b l i g a t i o n . She a s s e r t e d t h a t she had l o s t 

her j o b , and she sought an immediate s u s p e n s i o n of her c h i l d -

s u p p o r t o b l i g a t i o n so t h a t she would not be h e l d i n contempt 

of c o u r t f o r f a i l u r e t o pay c h i l d s u p p o r t and so t h a t a c h i l d -

s u p p o r t a r r e a r a g e would not a c c r u e . She s t a t e d t h a t she was 

a c t i v e l y a t t e m p t i n g t o s ecure new employment. On January 22, 
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2009, the mother f i l e d a s u g g e s t i o n of b a n k r u p t c y w i t h the 

t r i a l c o u r t . 

On A p r i l 10, 2009, the t r i a l c o u r t e n t e r e d a judgment 

g r a n t i n g the mother's p e t i t i o n t o modify her c h i l d - s u p p o r t 

o b l i g a t i o n . The c o u r t n o t e d t h a t the mother had o b t a i n e d new 

employment but was e a r n i n g s u b s t a n t i a l l y l e s s than she had 

been e a r n i n g a t her former employment. The t r i a l c o u r t 

o r d e r e d the mother t o pay monthly c h i l d s u p p o r t of $365. 

On A p r i l 22, 2010, the f a t h e r f i l e d a p e t i t i o n t o modify 

the mother's c h i l d - s u p p o r t o b l i g a t i o n , a s s e r t i n g t h a t t h e r e 

had been a m a t e r i a l change i n c i r c u m s t a n c e s w a r r a n t i n g an 

i n c r e a s e i n c h i l d s u p p o r t . As p a r t of h i s a c t i o n , the f a t h e r 

sought an award of an a t t o r n e y f e e . On J u l y 28, 2010, the 

t r i a l c o u r t h e l d a bench t r i a l on the f a t h e r ' s p e t i t i o n . A t 

the h e a r i n g , e v i d e n c e was p r e s e n t e d i n d i c a t i n g t h a t the 

mother's income had i n c r e a s e d s u b s t a n t i a l l y s i n c e the e n t r y of 

the A p r i l 10, 2009, judgment. E v i d e n c e was a l s o p r e s e n t e d 

r e l a t i v e t o the f a t h e r ' s a t t o r n e y - f e e r e q u e s t , as was e v i d e n c e 

i n d i c a t i n g t h a t the mother had not r e i m b u r s e d the f a t h e r f o r 

c e r t a i n of the c h i l d r e n ' s expenses f o r which she bore h a l f of 

the f i n a n c i a l r e s p o n s i b i l i t y . 
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On October 7, 2010, the t r i a l c o u r t e n t e r e d a judgment i n 

which i t found t h a t the mother's income had i n c r e a s e d t o 

$4,002.39 per month, which was s l i g h t l y more than the f a t h e r ' s 

monthly income. The t r i a l c o u r t i n c r e a s e d the mother's c h i l d -

s u p p o r t o b l i g a t i o n t o $722 monthly, r e t r o a c t i v e t o the f i l i n g 

of the f a t h e r ' s p e t i t i o n . The t r i a l c o u r t a l s o o r d e r e d the 

mother t o reimburse the f a t h e r $2,443.48, r e p r e s e n t i n g one-

h a l f of m e d i c a l and e x t r a c u r r i c u l a r expenses the f a t h e r had 

i n c u r r e d on b e h a l f of the c h i l d r e n i n 2008, 2009, and 2010. 

With r e g a r d t o the f a t h e r ' s r e q u e s t f o r an a t t o r n e y f e e , the 

t r i a l c o u r t w r o t e : 

"The [ f a t h e r ] t e s t i f i e d t h a t i n p u r s u i n g t h i s 
m a t t e r he has i n c u r r e d a t t o r n e y f e e s and expenses 
t o t a l i n g $3,609.88, and r e q u e s t s t h a t the [ m o t h e r ] 
be o r d e r e d t o reimburse him f o r these fees/expenses. 
I n s u p port of h i s r e q u e s t , the [ f a t h e r ] t e s t i f i e d 
t h a t p r i o r t o the f i l i n g of t h i s a c t i o n , he, through 
c o u n s e l , r e q u e s t e d t h a t the [ m o t h e r ] v o l u n t a r i l y 
produce a copy of her 2009 t a x f i l i n g s so t h a t he 
c o u l d determine whether an i n c r e a s e i n c h i l d s u p p o r t 
may be w a r r a n t e d . The [ m o t h e r ] , through c o u n s e l , 
r e f u s e d t o do so. The t a x f i l i n g s were o n l y 
produced a f t e r the f i l i n g of t h i s a c t i o n and 
p u r s u a n t t o a f o r m a l d i s c o v e r y r e q u e s t s u b m i t t e d t o 
the [ m o t h e r ] by the [ f a t h e r ] ' s c o u n s e l . The Court 
t a k e s p a r t i c u l a r note of the f a c t t h a t i n r e f u s i n g 
t o v o l u n t a r i l y produce the t a x f i l i n g s , i n an e - m a i l 
d a t e d A p r i l 22, 2010, c o u n s e l f o r the [ m o t h e r ] 
r e p r e s e n t e d t h a t : '... my c l i e n t ' s income has 
remained r e l a t i v e l y s t a t i c i n 2009; t h e r e have been 
a few commission checks on top of the draws, but 
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n o t h i n g v e r y s i g n i f i c a n t . ' W h i le the [ m o t h e r ] i s 
under no l e g a l o b l i g a t i o n t o v o l u n t a r i l y produce her 
t a x f i l i n g s , her f a i l u r e / r e f u s a l t o comply w i t h t h i s 
r e q u e s t r e s u l t e d i n i n c r e a s e d a t t o r n e y f e e s and 
expenses t o the [ f a t h e r ] . " 

The t r i a l c o u r t awarded the f a t h e r an a t t o r n e y f e e o f 

$3,609.88. 

Both p a r t i e s f i l e d motions t o a l t e r , amend, or v a c a t e the 

t r i a l c o u r t ' s judgment. Among o t h e r t h i n g s , the mother argued 

t h a t the f a t h e r had f a i l e d t o p r e s e n t e v i d e n c e s u p p o r t i n g h i s 

r e q u e s t f o r an a t t o r n e y f e e and t h a t the t r i a l c o u r t had 

c o n s i d e r e d c e r t a i n e v i d e n c e i t s h o u l d not have i n awarding the 

a t t o r n e y f e e . In h i s postjudgment motion, the f a t h e r argued 

t h a t the t r i a l c o u r t had not i n c r e a s e d the mother's c h i l d -

s u p p o r t o b l i g a t i o n s u f f i c i e n t l y . 

On J a n u a r y 6, 2011, the f a t h e r f i l e d a response t o the 

mother's postjudgment motion, which i n c l u d e d a motion t o show 

cause, r e q u e s t i n g t h a t the t r i a l c o u r t h o l d the mother i n 

contempt o f c o u r t f o r f a i l i n g t o pay the a t t o r n e y fee and her 

share o f the c h i l d r e n ' s expenses w i t h i n 90 days o f the date o f 

the e n t r y o f the judgment, as had been r e q u i r e d by the 

judgment. The f a t h e r sought an a d d i t i o n a l award o f an 
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a t t o r n e y fee and expenses i n c u r r e d i n p u r s u i n g h i s show-cause 

motion. 

On January 31, 2011, the t r i a l c o u r t e n t e r e d a judgment 

d i s p o s i n g o f the postjudgment motions i n which, among o t h e r 

t h i n g s , i t s e t the mother's c h i l d - s u p p o r t o b l i g a t i o n a t 

$601.02 per month, t o be p a i d 12 months of the y e a r , and 

d e n i e d the f a t h e r ' s motion t o h o l d the mother i n contempt of 

c o u r t . As t o the award of an a t t o r n e y fee and c o s t s t o the 

f a t h e r , the t r i a l c o u r t w r o t e : 

"The [ m o t h e r ] r e q u e s t s t h a t t h i s C o u r t v a c a t e 
the award of a t t o r n e y f e e s t o the [ f a t h e r ] on a 
v a r i e t y o f grounds. The C o u r t notes t h a t i t has the 
a u t h o r i t y t o g r a n t an award of fees on the 
m o d i f i c a t i o n p e t i t i o n f i l e d by the [ f a t h e r ] , and 
f u r t h e r notes t h a t a l l r e l e v a n t f a c t o r s s e t out by 
law f o r making the award were c o n s i d e r e d . The C o u r t 
f i n d s t h a t an award of a t t o r n e y f e e s / c o s t s i s 
a p p r o p r i a t e i n t h i s case. 

II 

"4. The p r i o r award of a t t o r n e y fees t o the 
[ f a t h e r ] i s hereby v a c a t e d . The [ f a t h e r ] i s hereby 
awarded the sum of $4,500 as a t t o r n e y f e e s / c o s t s 
i n c u r r e d i n p u r s u i t o f the o r i g i n a l m o d i f i c a t i o n 
p e t i t i o n and h i s postjudgment show cause m o t i o n . " 

The mother a p p e a l s . 

On a p p e a l , the mother contends t h a t , i n awarding an 

a t t o r n e y f e e , the t r i a l c o u r t i m p r o p e r l y c o n s i d e r e d 
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e l e c t r o n i c - m a i l ( " e - m a i l " ) communications between the p a r t i e s ' 

a t t o r n e y s t h a t o c c u r r e d b e f o r e the f a t h e r f i l e d h i s 

m o d i f i c a t i o n p e t i t i o n . She argues t h a t those communications 

c o n s t i t u t e d "some s o r t o f s e t t l e m e n t d i s c u s s i o n s and/or 

n e g o t i a t i o n s and would have never been a p p r o p r i a t e f o r the 

t r i a l c o u r t t o c o n s i d e r . " 

The e - m a i l communications the f a t h e r o f f e r e d i n t o 

e v i d e n c e a t the t r i a l appear t o i n v o l v e the f a t h e r ' s 

a t t o r n e y ' s attempt t o o b t a i n the mother's t a x r e t u r n s i n o r d e r 

t o determine whether the f a t h e r s h o u l d f i l e a p e t i t i o n t o 

i n c r e a s e the mother's c h i l d - s u p p o r t o b l i g a t i o n . 1 The f a t h e r 

o f f e r e d those communications i n t o e v i d e n c e as p a r t of h i s 

r e q u e s t f o r an a t t o r n e y f e e . The mother's a t t o r n e y , a l t h o u g h 

i n i t i a l l y o b j e c t i n g t o the a d m i s s i o n of the e - m a i l 

communications, withdrew h i s o b j e c t i o n , s t a t i n g : "You know, 

your Honor, I do not t h i n k I o b j e c t t o any of i t now. I t 

c l e a r l y s t a t e s what our p o s i t i o n i s and i t a c t u a l l y shows my 

c l i e n t i n a much more f a v o r a b l e l i g h t than [ t h e f a t h e r ' s 

1The e - m a i l communications them s e l v e s , a l t h o u g h a d m i t t e d 
i n t o e v i d e n c e a t the t r i a l , have not been s u b m i t t e d t o t h i s 
c o u r t , e i t h e r as p a r t o f the r e c o r d or s e p a r a t e l y from the 
r e c o r d . 
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a t t o r n e y ] , so no o b j e c t i o n , your Honor." Because the mother 

withdrew her o b j e c t i o n t o the a d m i s s i o n o f the e - m a i l 

communications between her a t t o r n e y and the f a t h e r ' s a t t o r n e y , 

she cannot now complain o f e r r o r on the p a r t o f the t r i a l 

c o u r t i n h a v i n g c o n s i d e r e d those communications i n r e a c h i n g 

i t s judgment. See Johnson v. L.O., 42 So. 3d 759, 762 ( A l a . 

C i v . App. 2010) ( " G e n e r a l l y s p e a k i n g , i n o r d e r t o p r e s e r v e f o r 

a p p e l l a t e r e v i e w an i s s u e r e g a r d i n g an e r r o r i n the a d m i s s i o n 

of e v i d e n c e , an a p p e l l a n t must have made a t i m e l y and s p e c i f i c 

o b j e c t i o n t o the e v i d e n c e a t t r i a l . " ) . 

Moreover, i t does not appear t o us t h a t the t r i a l c o u r t 

gave the e - m a i l communications undue weight i n d e c i d i n g the 

f a t h e r ' s r e q u e s t f o r an a t t o r n e y f e e . A l t h o u g h , i n i t s 

October 7, 2010, judgment, the t r i a l c o u r t d i s c u s s e d the e¬

m a i l communications between the p a r t i e s ' a t t o r n e y s , the t r i a l 

c o u r t acknowledged t h a t a t the time o f the communications the 

mother had not been under a l e g a l o b l i g a t i o n t o v o l u n t a r i l y 

produce her t a x r e t u r n s . I t appears t h a t the reason the t r i a l 

c o u r t a d d r e s s e d the e - m a i l communications was t o p o i n t out 

t h a t , had the mother p r o v i d e d the t a x r e t u r n s as r e q u e s t e d , 

the f a t h e r would have been s p a r e d some of the a t t o r n e y fee and 
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expenses he was r e q u i r e d t o i n c u r i n f i l i n g h i s p e t i t i o n and 

s e e k i n g the t a x r e t u r n s through a f o r m a l d i s c o v e r y r e q u e s t . 

I t does not appear t h a t the t r i a l c o u r t based i t s 

d e t e r m i n a t i o n o f whether t o award an a t t o r n e y fee t o the 

f a t h e r on those communications. 

The mother next contends t h a t , based on the f a c t o r s a 

t r i a l c o u r t s h o u l d c o n s i d e r i n d e t e r m i n i n g whether t o award an 

a t t o r n e y f e e , the t r i a l c o u r t s h o u l d not have awarded an 

a t t o r n e y fee t o the f a t h e r i n t h i s case. 

" A t t o r n e y ' s fees are o r d i n a r i l y a v a i l a b l e i n c h i l d 

s u p p o r t m o d i f i c a t i o n p r o c e e d i n g s w i t h the t r i a l c o u r t h a v i n g 

a d i s c r e t i o n t o e x e r c i s e r e g a r d i n g the award and amount of 

such a f e e . " T a y l o r v. T a y l o r , 486 So. 2d 1294, 1297 ( A l a . 

C i v . App. 1986). 

"Whether t o award an a t t o r n e y fee i n a domestic 
r e l a t i o n s case i s w i t h i n the sound d i s c r e t i o n o f the 
t r i a l c o u r t and, absent an abuse of t h a t d i s c r e t i o n , 
i t s r u l i n g on t h a t q u e s t i o n w i l l not be r e v e r s e d . 
Thompson v. Thompson, 650 So. 2d 928 ( A l a . C i v . App. 
1994). ' F a c t o r s t o be c o n s i d e r e d by the t r i a l c o u r t 
when awarding such fees i n c l u d e the f i n a n c i a l 
c i r c u m s t a n c e s of the p a r t i e s , the p a r t i e s ' conduct, 
the r e s u l t s o f the l i t i g a t i o n , and, where 
a p p r o p r i a t e , the t r i a l c o u r t ' s knowledge and 
e x p e r i e n c e as t o the v a l u e of the s e r v i c e s performed 
by the a t t o r n e y . ' F i g u r e s v. F i g u r e s , 624 So. 2d 
188, 191 ( A l a . C i v . App. 1993). A d d i t i o n a l l y , a 
t r i a l c o u r t i s presumed t o have knowledge from which 
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i t may s e t a r e a s o n a b l e a t t o r n e y fee even when t h e r e 
i s no e v i d e n c e as t o the r e a s o n a b l e n e s s of the 
a t t o r n e y f e e . T a y l o r v. T a y l o r , 486 So. 2d 1294 
( A l a . C i v . App. 198 6) 

G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . App. 1996). 

The mother argues t h a t an award of an a t t o r n e y fee t o the 

f a t h e r i n t h i s case was improper because she was s t r u g g l i n g 

f i n a n c i a l l y w h i l e the f a t h e r was not, as demonstrated by the 

f a c t t h a t she had f i l e d b a n k r u p t c y and by the f a c t t h a t the 

f a t h e r was a b l e t o engage i n e x t e n s i v e t r a v e l w h i l e she was 

not. She argues t h a t t h e r e was no e v i d e n c e i n d i c a t i n g t h a t 

the f a t h e r was unable t o pay h i s own a t t o r n e y fee or t h a t she 

had the a b i l i t y t o pay h i s a t t o r n e y f e e . She a l s o argues t h a t 

she d i d not engage i n any misconduct so as t o j u s t i f y an award 

of an a t t o r n e y fee t o the f a t h e r . She argues t h a t the time 

i n v o l v e d i n the p r e p a r a t i o n o f the case " c o u l d o n l y have been 

m i n i m a l " and t h a t t h e r e was no e v i d e n c e i n t r o d u c e d b e a r i n g on 

the e x p e r i e n c e o f the f a t h e r ' s c o u n s e l and the v a l u e of the 

s e r v i c e s he r e n d e r e d t o the f a t h e r . The mother a l s o argues 

t h a t the t r i a l c o u r t i m p r o p e r l y based i t s a t t o r n e y - f e e award 

i n p a r t on the f a t h e r ' s show-cause motion, d e s p i t e h a v i n g 

d e n i e d t h a t motion. 
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We have r e v i e w e d the r e c o r d , and we conclude t h a t the 

t r i a l c o u r t d i d not exceed i t s d i s c r e t i o n i n awarding an 

a t t o r n e y fee t o the f a t h e r r e l a t i v e t o the f a t h e r ' s 

m o d i f i c a t i o n p e t i t i o n . Many of the f a c t o r s the t r i a l c o u r t 

was t o c o n s i d e r weigh i n f a v o r of the t r i a l c o u r t ' s d e c i s i o n 

t o award a f e e . For example, the r e s u l t s of the l i t i g a t i o n 

r e l a t e d t o the m o d i f i c a t i o n p e t i t i o n c l e a r l y f a v o r e d the 

f a t h e r ; i n d e e d , based on the f a t h e r ' s p e t i t i o n , the t r i a l 

c o u r t almost doubled the amount of the mother's c h i l d - s u p p o r t 

o b l i g a t i o n . Furthermore, t h e r e was e v i d e n c e i n d i c a t i n g t h a t 

the mother had f a i l e d or r e f u s e d t o pay her h a l f of a 

s u b s t a n t i a l amount of expenses the f a t h e r had i n c u r r e d on 

b e h a l f o f the c h i l d r e n and t h a t the f a t h e r was r e q u i r e d t o 

seek r e l i e f from the t r i a l c o u r t i n o r d e r t o o b t a i n 

reimbursement from he r . The t r i a l c o u r t a l s o c o u l d have 

conclud e d , r e l y i n g on i t s own knowledge and e x p e r i e n c e , t h a t 

the v a l u e of the s e r v i c e s r e n d e r e d by the f a t h e r ' s a t t o r n e y 

were such as t o w a r r a n t an a t t o r n e y - f e e award t o the f a t h e r . 

F i n a l l y , the f a t h e r t e s t i f i e d t h a t h i s c u r r e n t monthly 

expenses were c a u s i n g him t o i n c u r i n c r e a s i n g c r e d i t - c a r d 

debt. Thus, we cannot say t h a t the t r i a l c o u r t e r r e d i n 
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d e c i d i n g t o award an a t t o r n e y fee t o the f a t h e r r e l a t i v e t o 

h i s m o d i f i c a t i o n p e t i t i o n . 

However, we agree w i t h the mother t h a t the t r i a l c o u r t 

was not p e r m i t t e d t o award an a t t o r n e y fee t o the f a t h e r on 

the b a s i s of the f a t h e r ' s contempt motion. In Deines v.  

Deines, 424 So. 2d 1334 ( A l a . C i v . App. 1983), which i n v o l v e d 

a p o s t d i v o r c e p r o c e e d i n g , the f a t h e r i n t h a t case f i l e d a 

p e t i t i o n s e e k i n g c u s t o d y o f the p a r t i e s ' c h i l d . The mother i n 

t h a t case f i l e d a c o u n t e r c l a i m s e e k i n g t o have the f a t h e r h e l d 

i n contempt and r e q u e s t i n g a judgment f o r a r r e a r a g e s of c h i l d 

s u p p o r t and alimony. The t r i a l c o u r t , a f t e r an ore tenus 

h e a r i n g , d e n i e d the f a t h e r ' s p e t i t i o n , awarded the mother a 

judgment f o r d e l i n q u e n t alimony, and awarded the mother an 

a t t o r n e y f e e . The f a t h e r a p pealed the a t t o r n e y - f e e award. 

On a p p e a l , t h i s c o u r t r e v e r s e d the t r i a l c o u r t ' s award of 

an a t t o r n e y fee t o the mother, w r i t i n g : 

"As t o u n p a i d alimony, ' a t t o r n e y ' s f e e s i n 
enforcement p r o c e e d i n g s may not be awarded when no 
contempt c i t a t i o n i s made.' S c o t t v. S c o t t , 375 So. 
2d 797 ( A l a . C i v . App. 1979); H a r t s f i e l d v.  
H a r t s f i e l d , 384 So. 2d 1097 ( A l a . C i v . App. ), c e r t .  
d e n i e d , 384 So. 2d 1100 ( A l a . 1980). Thus, any 
al l o w a n c e o f c o u n s e l f e e s c o n c e r n i n g the r e c o v e r y of 
back a l i m o n y i s not a l l o w a b l e w i t h o u t an 
a d j u d i c a t i o n t h a t the d e l i n q u e n t p a r t y i s i n 
contempt o f c o u r t . S i n c e no such f i n d i n g o f 

12 



2100427 

contempt was made here, no a t t o r n e y ' s fee may be 
a l l o w e d t o the [ m o t h e r ] which i s based upon the 
r e c o v e r y o f the judgment f o r the p a s t due alimony. 
We must r e v e r s e on t h a t a c c o u n t . " 

Deines, 424 So. 2d a t 1335. However, t h i s c o u r t a l s o n oted 

t h a t a t r i a l c o u r t has the d i s c r e t i o n t o award an a t t o r n e y fee 

i n p r o c e e d i n g s t o modify a d i v o r c e judgment. I d . Because 

t h i s c o u r t c o u l d not a s c e r t a i n from the judgment whether any 

p o r t i o n o f the a t t o r n e y - f e e award p e r t a i n e d t o the 

a d j u d i c a t i o n o f the f a t h e r ' s m o d i f i c a t i o n p e t i t i o n , r a t h e r 

than s o l e l y t o the mother's contempt p e t i t i o n , we remanded the 

case t o the t r i a l c o u r t t o determine whether and t o what 

e x t e n t t o award an a t t o r n e y fee t o the mother on the b a s i s of 

the t r i a l c o u r t ' s a d j u d i c a t i o n of the m o d i f i c a t i o n p e t i t i o n . 

I d . a t 1335-36. See a l s o § 30-2-54, A l a . Code 1975 ( p r o v i d i n g 

f o r the award of an a t t o r n e y fee " [ i ] n a l l a c t i o n s f o r d i v o r c e 

or f o r the r e c o v e r y of alimony, maintenance or sup p o r t i n 

which ... a contempt o f c o u r t c i t a t i o n has been made by the 

c o u r t a g a i n s t e i t h e r p a r t y " ) ; Sosebee v. Sosebee, 896 So. 2d 

557, 564 ( A l a . C i v . App. 2004) ("We agree t h a t § 30-2-54 

p r e c l u d e s the award o f an a t t o r n e y fee t o the p e t i t i o n e r i n a 

contempt a c t i o n when the t r i a l c o u r t f a i l s t o make a f i n d i n g 

o f contempt a g a i n s t the d e f e n d i n g p a r t y . " ) . 
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In the p r e s e n t case, the t r i a l c o u r t ' s J a n u a r y 31, 2011, 

judgment awarded the f a t h e r "the sum of $4,500 as a t t o r n e y 

f e e s / c o s t s i n c u r r e d i n p u r s u i t of the o r i g i n a l m o d i f i c a t i o n 

p e t i t i o n and h i s postjudgment show cause motion." (Emphasis 

added.) However, the t r i a l c o u r t , i n t h a t judgment, 

s p e c i f i c a l l y d e n i e d the f a t h e r ' s show-cause motion. Because 

the t r i a l c o u r t d i d not f i n d the mother i n contempt, the t r i a l 

c o u r t was not p e r m i t t e d t o award the f a t h e r an a t t o r n e y fee on 

the b a s i s o f the f a t h e r ' s show-cause motion. 

As we have a l r e a d y s t a t e d , the t r i a l c o u r t was w i t h i n i t s 

d i s c r e t i o n t o award the f a t h e r an a t t o r n e y fee on the b a s i s o f 

h i s m o d i f i c a t i o n p e t i t i o n . However, t h e r e i s no b a s i s on 

which t h i s c o u r t can d i s c e r n the e x t e n t t o which the a t t o r n e y -

fee award was based on the p r o c e e d i n g a r i s i n g from t h a t 

p e t i t i o n and the e x t e n t t o which i t was based, i m p r o p e r l y , on 

the f a t h e r ' s p u r s u i t of h i s show-cause motion. As a r e s u l t , 

as i n Deines, we must r e v e r s e the t r i a l c o u r t ' s award of an 

a t t o r n e y fee t o the f a t h e r and remand the cause t o the t r i a l 

c o u r t f o r the e n t r y o f a new judgment t h a t , t o the e x t e n t i t 

awards an a t t o r n e y fee t o the f a t h e r , does not award t h a t fee 

on the b a s i s of the f a t h e r ' s show-cause motion. 
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REVERSED AND REMANDED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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