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The Moores f i l e d an a c t i o n a g a i n s t Alabama Home 

C o n s t r u c t i o n , I n c . ("Home C o n s t r u c t i o n " ) , and HSBC. I n t h e i r 

c o m p l a i n t , t h e Moores a l l e g e d t h a t t h e y had e n t e r e d i n t o a 

c o n t r a c t w i t h Home C o n s t r u c t i o n f o r t h e c o n s t r u c t i o n o f a new 

h o u s e . They a l l e g e d t h a t , as soon as t h e y moved i n t o t h e 

h o u s e , t h e y began t o e x p e r i e n c e numerous p r o b l e m s w i t h t h e 

h o u s e , i n c l u d i n g p l u m b i n g l e a k s , p r o b l e m s w i t h d r y w a l l , and a 

s e v e r e m o l d i n f e s t a t i o n . The Moores c l a i m e d t h a t t h e y had 

s p e n t a s u b s t a n t i a l amount o f money t o r e p a i r t h e house and 

t h a t S a n d r a Moore had become i l l as a r e s u l t o f t h e mo l d 

i n f e s t a t i o n . The Moores a s s e r t e d c l a i m s o f b r e a c h o f t h e 

i m p l i e d w a r r a n t y o f h a b i t a b i l i t y , b r e a c h o f c o n t r a c t , 

n e g l i g e n c e , and w a n t o n n e s s a g a i n s t Home C o n s t r u c t i o n . 

W i t h r e g a r d t o HSBC, t h e Moores a l l e g e d i n t h e i r 

c o m p l a i n t t h a t Home C o n s t r u c t i o n had a r r a n g e d f o r t h e 

f i n a n c i n g o f t h e c o n s t r u c t i o n o f t h e house f o r t h e Moores and 

t h a t t h e o r i g i n a l l e n d e r t h a t had h e l d t h e M o o r e s ' n o t e and 

mor t g a g e r e l a t e d t o t h e c o n s t r u c t i o n o f t h e house s o l d t h e 

n o t e and mort g a g e t o HSBC. The Moores a s s e r t e d t h a t HSBC had 

p u r c h a s e d t h e n o t e and mort g a g e f r o m t h e o r i g i n a l l e n d e r 

s u b j e c t t o a l l o f t h e d e f e n s e s t h e Moores had a g a i n s t Home 
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C o n s t r u c t i o n . The Moores a s s e r t e d t h a t t h e y had a d e f e n s e t o 

t h e n o t e b a s e d on t h e f a c t t h a t t h e house Home C o n s t r u c t i o n 

had b u i l t f o r them was d e f e c t i v e and i n s u c h a c o n d i t i o n t h a t 

i t s v a l u e was s u b s t a n t i a l l y i m p a i r e d . The Moores s o u g h t a 

c r e d i t on t h e b a l a n c e o f t h e l o a n e v i d e n c e d by t h e n o t e f o r 

t h e amount t h e y a s s e r t e d was owed t o them by Home C o n s t r u c t i o n 

due t o t h e d e f e c t i v e c o n d i t i o n o f t h e h o u s e . They a l s o s o u g h t 

a s t a y o f a l l l o a n payments due on t h e n o t e u n t i l t h e i r c l a i m s 

a g a i n s t Home C o n s t r u c t i o n were r e s o l v e d . 

I n i t s a n s w e r , HSBC a s s e r t e d , among o t h e r t h i n g s , t h a t 

t h e M o o r e s ' c l a i m a g a i n s t i t was b a r r e d b e c a u s e i t was a 

h o l d e r i n due c o u r s e o f t h e n o t e a t i s s u e . HSBC a l s o a s s e r t e d 

a c o u n t e r c l a i m a g a i n s t t h e Moores i n w h i c h i t c l a i m e d t h a t i t 

had p u r c h a s e d t h e n o t e and mo r t g a g e i n q u e s t i o n , t h a t t h e 

Moores had d e f a u l t e d on t h e n o t e , and t h a t HSBC was a h o l d e r 

i n due c o u r s e o f t h e n o t e s u c h t h a t t h e M o o r e s ' c l a i m s a g a i n s t 

Home C o n s t r u c t i o n d i d n o t e x c u s e t h e i r d e f a u l t on t h e n o t e . 

HSBC s o u g h t a d e c l a r a t i o n t h a t t h e Moores had d e f a u l t e d on t h e 

n o t e ; an o r d e r a l l o w i n g t h e Moores a r e a s o n a b l e t i m e i n w h i c h 

t o c u r e t h e i r d e f a u l t ; a n d , s h o u l d t h e Moores f a i l t o c u r e t h e 

d e f a u l t , an o r d e r " a c c e l e r a t i n g t h e n o t e and d e t e r m i n i n g 
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amounts due t h e r e u n d e r , " a judgment f o r t h a t amount, and an 

o r d e r f o r e c l o s i n g t h e m o r t g a g e . The Moores f i l e d a r e p l y t o 

HSBC's c o u n t e r c l a i m i n w h i c h t h e y a s s e r t e d t h a t t h e 

c o u n t e r c l a i m was w i t h o u t m e r i t b e c a u s e HSBC was n o t a h o l d e r 

i n due c o u r s e o f t h e n o t e and, as a r e s u l t , t h a t i t was 

s u b j e c t t o d e f e n s e s a r i s i n g f r o m t h e i r c l a i m s a g a i n s t Home 

C o n s t r u c t i o n . 

HSBC f i l e d a m o t i o n f o r a p a r t i a l summary judgment as t o 

t h e M o o r e s ' c l a i m a g a i n s t i t . I t a s s e r t e d t h a t i t was a 

h o l d e r i n due c o u r s e o f t h e n o t e , and i t s u b m i t t e d e v i d e n c e i n 

s u p p o r t o f t h a t c o n t e n t i o n . I m p o r t a n t l y , HSBC d i d n o t s e e k a 

summary judgment i n i t s f a v o r on i t s c o u n t e r c l a i m a g a i n s t t h e 

M o o r e s . I n t h e i r o p p o s i t i o n t o HSBC's p a r t i a l - s u m m a r y -

judgment m o t i o n , t h e Moores a r g u e d , among o t h e r t h i n g s , t h a t 

HSBC was n o t a h o l d e r i n due c o u r s e o f t h e n o t e . I n so 

a r g u i n g , t h e y r e l i e d on 1 6 C.F.R. § 433.2, w h i c h i s known as 

" t h e FTC H o l d e r R u l e . " 

"The FTC H o l d e r R u l e , 16 C.F.R. § 433.2 ( 2 0 0 2 ) , 
p r o v i d e s i n p a r t t h a t i n c o n n e c t i o n w i t h any s a l e o f 
consumer goods o r s e r v i c e s , i t i s an u n f a i r o r 
d e c e p t i v e a c t t o t a k e o r r e c e i v e a consumer c r e d i t 
c o n t r a c t t h a t f a i l s t o c o n t a i n t h e f o l l o w i n g 
p r o v i s i o n i n a t l e a s t t e n p o i n t , b o l d f a c e , t y p e : 
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"'NOTICE 

"'ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS 
SUBJECT TO ALL CLAIMS AND DEFENSES WHICH THE DEBTOR 
COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES 
OBTAINED PURSUANT HERETO OR WITH THE PROCEEDS 
HEREOF. RECOVERY HEREUNDER BY THE DEBTOR SHALL NOT 
EXCEED AMOUNTS PAID BY THE DEBTOR HEREUNDER.' 

" I n a d o p t i n g t h i s r u l e , t h e FTC a b r o g a t e d t h e 
h o l d e r i n due c o u r s e r u l e i n consumer c r e d i t 
t r a n s a c t i o n s , t h u s p r e s e r v i n g t h e consumer's c l a i m s 
and d e f e n s e s a g a i n s t t h e c r e d i t o r - a s s i g n e e . " 

J a r a m i l l o v. G o n z a l e s , 132 N.M. 459, 465, 50 P.3d 554, 560 

(N.M. C t . App. 2 0 0 2 ) . A t t h e h e a r i n g on t h e m o t i o n , t h e 

a t t o r n e y f o r t h e Moores a l s o a s s e r t e d t h a t HSBC was n o t a 

h o l d e r i n due c o u r s e b e c a u s e HSBC had n o t t a k e n t h e n o t e i n 

good f a i t h . 

On June 16, 2010, t h e t r i a l c o u r t g r a n t e d HSBC's m o t i o n 

and e n t e r e d a p a r t i a l summary judgment i n i t s f a v o r as t o t h e 

M o o r e s ' c l a i m a g a i n s t i t . The t r i a l c o u r t c e r t i f i e d t h e 

p a r t i a l summary judgment as a f i n a l j udgment p u r s u a n t t o R u l e 

5 4 ( b ) , A l a . R. C i v . P. The Moores f i l e d a m o t i o n t o a l t e r , 

amend, o r v a c a t e t h e p a r t i a l summary j u d g m e n t , w h i c h t h e t r i a l 

c o u r t d e n i e d . The Moores f i l e d a t i m e l y a p p e a l t o t h i s c o u r t . 

B e c a u s e t h i s c o u r t l a c k e d a p p e l l a t e j u r i s d i c t i o n , we 

t r a n s f e r r e d t h e a p p e a l t o o u r supreme c o u r t . The supreme 
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c o u r t t r a n s f e r r e d t h e a p p e a l b a c k t o t h i s c o u r t p u r s u a n t t o § 

1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

The Moores r a i s e m u l t i p l e i s s u e s on a p p e a l ; h owever, t h i s 

c o u r t ' s r e v i e w o f t h o s e i s s u e s i s p r e c l u d e d b y t h e f a c t t h a t 

we l a c k a p p e l l a t e j u r i s d i c t i o n i n t h i s m a t t e r . A l t h o u g h 

n e i t h e r t h e Moores n o r HSBC has r a i s e d an i s s u e w i t h r e g a r d t o 

t h i s c o u r t ' s j u r i s d i c t i o n o v e r t h e a p p e a l , t h i s c o u r t i s 

r e q u i r e d t o c o n s i d e r i t s j u r i s d i c t i o n ex mero motu. W a l l a c e  

v. Tee J a y s M f g. Co., 689 So. 2d 210, 211 ( A l a . C i v . App. 

1 9 9 7 ) . I n BB&S G e n e r a l C o n t r a c t o r s , I n c . v. T h o r n t o n &  

A s s o c i a t e s , I n c . , 979 So. 2d 121, 123-25 ( A l a . C i v . App. 

2 0 0 7 ) , t h i s c o u r t d i s c u s s e d t h e e n t r y o f a f i n a l judgment as 

t o f e w e r t h a n a l l t h e c l a i m s o r p a r t i e s i n an a c t i o n p u r s u a n t 

t o R u l e 5 4 ( b ) , A l a . R. C i v . P.: 

" R u l e 5 4 ( b ) , A l a . R. C i v . P., a l l o w s a t r i a l c o u r t , 
i n a p p r o p r i a t e i n s t a n c e s , t o ' d i r e c t t h e e n t r y o f a 
f i n a l j u d g m e n t as t o one o r more b u t f e w e r t h a n a l l 
o f t h e c l a i m s o r p a r t i e s . ' W i t h r e g a r d t o 
s u b s e c t i o n ( b ) , t h e C o m m i t t e e Comments on 1973 
A d o p t i o n [ o f ] R u l e 54 p r o v i d e , i n p e r t i n e n t p a r t : 

" ' T h i s s u b d i v i s i o n r e g u l a t e s t h e r e l a t i o n 
o f t h a t j o i n d e r t o t h e u s u a l r e q u i r e m e n t , 
i n A l a b a m a as e l s e w h e r e , t h a t a p p e a l must 
be o n l y f r o m a f i n a l j u d g m e n t , s a v e i n 
u n u s u a l c i r c u m s t a n c e s . See Code o f A l a . , 
T i t . 7, § 754. I n g e n e r a l t h e r u l e a d o p t s 
e q u i t y p r a c t i c e o f a " s p l i t j u d g m e n t . " See 
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may 

E q u i t y R u l e 6 9 . The r u l e p r o v i d e s t h a t , i n 
t h e a b s e n c e o f a f f i r m a t i v e a c t i o n b y t h e 
j u d g e , no d e c i s i o n i s f i n a l u n t i l t h e 
e n t i r e c a s e has b e e n a d j u d i c a t e d . The one 
e x c e p t i o n i s t h a t where t h e c o u r t has 
c o m p l e t e l y d i s p o s e d o f one o f a number o f 
c l a i m s , o r one o f m u l t i p l e p a r t i e s , and has 
made an e x p r e s s d e t e r m i n a t i o n t h a t t h e r e i s 
no j u s t r e a s o n f o r d e l a y , t h e c o u r t may 
d i r e c t t h e e n t r y o f j u d g m e n t on t h a t c l a i m 
o r as t o t h a t p a r t y . The j u d g m e n t so 
e n t e r e d i s a f i n a l j u d g m e n t i n a l l 
r e s p e c t s , and may be a p p e a l e d ' 

" I n some i n s t a n c e s , a R u l e 5 4 ( b ) c e r t i f i c a t i o n 
n o t be a p p r o p r i a t e . When p e n d i n g c l a i m s ' " a r e 

so c l o s e l y i n t e r t w i n e d t h a t s e p a r a t e a d j u d i c a t i o n 
w o u l d p o s e an u n r e a s o n a b l e r i s k o f i n c o n s i s t e n t 
r e s u l t s , " ' o u r c o u r t s may d e t e r m i n e a R u l e 5 4 ( b ) 
c e r t i f i c a t i o n t o be i n v a l i d . G r a y v. C e n t r a l Bank  
o f T u s c a l o o s a , N.A., 519 So. 2d 477, 479 ( A l a . 1987) 
( q u o t i n g B r a n c h v. S o u t h T r u s t Bank o f D o t h a n , N.A., 
514 So. 2d 1373, 1374 ( A l a . 1 9 8 7 ) ) . See a l s o  
C l a r k e - M o b i l e C o u n t i e s Gas D i s t . v. P r i o r E n e r g y  
C o r p . , 834 So. 2d 88 ( A l a . 2002) ( s e t t i n g a s i d e a 
R u l e 54(b) c e r t i f i c a t i o n and d i s m i s s i n g t h e a p p e a l 
as b e i n g f r o m a n o n f i n a l j u dgment when t h e t r i a l 
c o u r t c o n s i d e r e d b r e a c h - o f - c o n t r a c t c l a i m s w i t h o u t 
c o n s i d e r i n g t h e c o u n t e r c l a i m a l l e g i n g f r a u d ) . The 
mere f a c t t h a t c l a i m s 'may have a r i s e n o u t o f t h e 
same s e t o f f a c t s does n o t p r e v e n t them f r o m b e i n g 
m u l t i p l e c l a i m s P a t e v. M e r c h a n t s N a t ' l Bank o f 
M o b i l e , 409 So. 2d 797, 799 ( A l a . 1982) ( c i t i n g 
C a t e s v. B u s h , 293 A l a . 535, 307 So. 2d 6 ( 1 9 7 5 ) ) . 

"  

" I n W i n e c o f f v. Compass Bank, 854 So. 2d 611 
( A l a . C i v . App. 2 0 0 3 ) , t h e W i n e c o f f s redeemed two 
s a v i n g s bonds a t a b a nk, and t h e bank o v e r p a i d t h e 
amount a c t u a l l y due on t h o s e b o n d s . The bank t h e n 
' s e t o f f , ' o r d e d u c t e d , an amount f r o m t h e 
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W i n e c o f f s ' c h e c k i n g a c c o u n t as p a r t i a l r e p a y m e n t o f 
t h e o v e r p a y m e n t on t h e b o n d s . 854 So. 2d a t 612. 
The W i n e c o f f s s u e d t h e bank, a l l e g i n g t h a t t h e 
s e t o f f was i m p r o p e r , and t h e bank c o u n t e r c l a i m e d , 
a l l e g i n g t h a t t h e s e t o f f was p r o p e r and s e e k i n g t h e 
r e m a i n d e r o f t h e amount i t h a d o v e r p a i d t h e 
W i n e c o f f s . The t r i a l c o u r t e n t e r e d a summary 
jud g m e n t i n f a v o r o f t h e bank on t h e W i n e c o f f s ' 
c l a i m s , and, a l t h o u g h i t n o t e d t h a t t h e b a n k ' s 
c o u n t e r c l a i m was s t i l l p e n d i n g , t h e t r i a l c o u r t 
c e r t i f i e d i t s o r d e r as f i n a l p u r s u a n t t o R u l e 54(b) . 
T h i s c o u r t d e t e r m i n e d t h a t 'the c l a i m s and t h e 
c o u n t e r c l a i m e a c h r e s t e d on t h e i s s u e w h e t h e r [ t h e 
bank] c o u l d v a l i d l y e f f e c t a s e t o f f a g a i n s t t h e 
W i n e c o f f s ' j o i n t c h e c k i n g a c c o u n t . ' W i n e c o f f v.  
Compass Bank, 854 So. 2d a t 614. T h e r e f o r e , t h i s 
c o u r t h e l d t h a t t h e c l a i m s and t h e c o u n t e r c l a i m were 
t o o c l o s e l y i n t e r t w i n e d t o r e n d e r t h e R u l e 54(b) 
c e r t i f i c a t i o n v a l i d . A c c o r d i n g l y , t h i s c o u r t s e t 
a s i d e t h e R u l e 54(b) c e r t i f i c a t i o n a n d d i s m i s s e d t h e 
a p p e a l as h a v i n g b e e n t a k e n f r o m a n o n f i n a l 
j u d g m e n t . I d . " 

BB&S G e n e r a l C o n t r a c t o r s , I n c . , 979 So. 2d a t 123-25. 

I n t h e p r e s e n t c a s e , t h e b a s i s o f t h e M o o r e s ' c l a i m 

a g a i n s t HSBC, w h i c h i s p r e s e n t l y b e f o r e u s , i s t h a t HSBC i s 

n o t a h o l d e r i n due c o u r s e o f t h e n o t e and m o r t g a g e r e l a t e d t o 

t h e M o o r e s ' house and, as a r e s u l t , t h a t HSBC's c l a i m u n d e r 

t h o s e i n s t r u m e n t s i s s u b j e c t t o c e r t a i n d e f e n s e s a r i s i n g f r o m 

t h e M o o r e s ' c l a i m s a g a i n s t Home C o n s t r u c t i o n . The b a s i s o f 

HSBC's c o u n t e r c l a i m a g a i n s t t h e M o o r e s , w h i c h t h e t r i a l c o u r t 

has n o t y e t r e s o l v e d , i s t h a t , b e c a u s e HSBC i s a h o l d e r i n due 

c o u r s e o f t h e n o t e , t h e Moores a r e r e q u i r e d t o p ay i t t h e 
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amount due on t h e n o t e and t h a t i t i s n o t s u b j e c t t o any 

d e f e n s e s t h e Moores may have had b a s e d on t h e i r d i s p u t e w i t h 

Home C o n s t r u c t i o n o v e r t h e c o n s t r u c t i o n o f t h e i r h o u s e . The 

M o o r e s ' d e f e n s e s t o HSBC's c o u n t e r c l a i m i n c l u d e t h e i r 

a s s e r t i o n t h a t HSBC i s n o t a h o l d e r i n due c o u r s e o f t h e n o t e . 

B e c a u s e t h e r e s o l u t i o n o f b o t h t h e M o o r e s ' c l a i m , w h i c h 

was r e s o l v e d by t h e p a r t i a l summary j u d g m e n t , and HSBC's 

c o u n t e r c l a i m , w h i c h i s s t i l l p e n d i n g i n t h e t r i a l c o u r t , 

r e q u i r e a c o n s i d e r a t i o n o f v i r t u a l l y t h e same i s s u e s , we 

c o n c l u d e t h a t t h o s e c l a i m s a r e so c l o s e l y i n t e r t w i n e d t h a t 

s e p a r a t e a d j u d i c a t i o n o f t h o s e c l a i m s p o s e s an u n r e a s o n a b l e 

r i s k o f i n c o n s i s t e n t r e s u l t s . As a r e s u l t , we c o n c l u d e t h a t 

t h e t r i a l c o u r t e r r e d when i t c e r t i f i e d t h e p a r t i a l summary 

ju d g m e n t as a f i n a l j u d g m e n t p u r s u a n t t o R u l e 5 4 ( b ) . See BB&S  

G e n e r a l C o n t r a c t o r s , I n c . , 979 So. 2d a t 123-25. W i t h o u t t h e 

t r i a l c o u r t ' s c e r t i f i c a t i o n , t h e r e i s no f i n a l j u d gment o v e r 

w h i c h t h i s c o u r t c a n e x e r c i s e a p p e l l a t e j u r i s d i c t i o n , and, as 

a r e s u l t , t h e a p p e a l i s due t o be a n d i s h e r e b y d i s m i s s e d . 

See i d . 

APPEAL DISMISSED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 
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