
REL: 05/27/2011 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), of any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2100396 

Tina Lang 

v. 

Michael Lang 

Appeal from Pickens C i r c u i t Court 
(DR-04-16.01 and DR-04-16.02) 

THOMPSON, P r e s i d i n g Judge. 

T i n a Lang ("the mother") appeals from a judgment, e n t e r e d 

on remand, m o d i f y i n g c u s t o d y of the p a r t i e s ' t h r e e c h i l d r e n . 

The mother had been awarded p r i m a r y p h y s i c a l c u s t o d y of the 
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c h i l d r e n when she and M i c h a e l Lang ("the f a t h e r " ) d i v o r c e d i n 

December 2004. 

T h i s i s the second time the p a r t i e s have appeared b e f o r e 

t h i s c o u r t on the i s s u e of cus t o d y m o d i f i c a t i o n . See Lang v. 

Lang, [Ms. 2090490, Oct. 29, 2010] So. 3d ( A l a . C i v . 

App. 2010) ("Lang I " ) . In Lang I , the t r i a l c o u r t e n t e r e d a 

judgment ("the 2010 judgment") awarding c u s t o d y of the two 

younger c h i l d r e n t o the f a t h e r and, a f t e r f i n d i n g t h a t the 

mother was u n f i t , awarding c u s t o d y of the o l d e s t c h i l d t o the 

c h i l d r e n ' s m a t e r n a l g r a n d p a r e n t s . T h i s c o u r t determined t h a t 

the t r i a l c o u r t ' s f i n d i n g t h a t the mother was u n f i t was not 

su p p o r t e d by s u f f i c i e n t e v i d e n c e . We a l s o found t h a t the 

t r i a l c o u r t had a p p l i e d the i n c o r r e c t s t a n d a r d i n m o d i f y i n g 

c u s t o d y of the c h i l d r e n . A c c o r d i n g l y , we r e v e r s e d the 2010 

judgment and remanded the cause f o r the t r i a l c o u r t t o 

c o n s i d e r whether cu s t o d y m o d i f i c a t i o n was a p p r o p r i a t e under 

the s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 

(A l a . 1984). 

On remand, the t r i a l c o u r t c o n s i d e r e d the same evi d e n c e 

t h a t had been p r e s e n t e d at the J u l y 30, 2009, t r i a l , and i t 

d i d not ta k e any new e v i d e n c e . We note t h a t , a t the time of 
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the J u l y 2009 t r i a l , the c h i l d r e n were 16, 9, and 6 years o l d ; 

t h u s , they were n e a r l y two years o l d e r a t the time the t r i a l 

c o u r t e n t e r e d the judgment at i s s u e i n t h i s a p p e a l . The 

youngest c h i l d i s a boy; the o l d e r two c h i l d r e n are g i r l s . 

T h i s c o u r t has e x p l a i n e d the p r o c e d u r a l h i s t o r y and the 

f a c t s of t h i s d i s p u t e as f o l l o w s : 

"The r e c o r d i n d i c a t e s the f o l l o w i n g . In August 
2006, the f a t h e r f i l e d a p e t i t i o n s e e k i n g t o h o l d 
the mother i n contempt f o r s t a y i n g o v e r n i g h t w i t h a 
member of the o p p o s i t e sex w h i l e the c h i l d r e n were 
p r e s e n t , i n c o n t r a v e n t i o n of the d i v o r c e judgment. 
The f a t h e r a l s o r e q u e s t e d c u s t o d y of the p a r t i e s ' 
t h r e e c h i l d r e n . The mother then f i l e d a motion 
s e e k i n g t o h o l d the f a t h e r i n contempt f o r h i s 
f a i l u r e t o pay c h i l d s u p p o r t and f o r h i s f a i l u r e t o 
e x e r c i s e v i s i t a t i o n w i t h a l l the c h i l d r e n . The 
mother a s s e r t e d t h a t the f a t h e r v i s i t e d w i t h o n l y 
one c h i l d and took o n l y one c h i l d f o r summer 
v a c a t i o n . The mother and the f a t h e r s e t t l e d t h e i r 
d i f f e r e n c e s at t h a t t i m e , and the t r i a l c o u r t 
i n c o r p o r a t e d t h e i r agreement i n t o a judgment e n t e r e d 
on August 23, 2006. In t h a t judgment, the t r i a l 
c o u r t a l s o h e l d the mother i n contempt f o r her 
a d m i t t e d v i o l a t i o n of the c o h a b i t a t i o n p r o v i s i o n of 
the d i v o r c e judgment. In the August 23, 2006, 
judgment, the t r i a l c o u r t a l s o s t a t e d : 'The p a r t i e s 
have agreed t h a t no f u t u r e c u s t o d y p e t i t i o n s s h a l l 
be f i l e d based on the c o - h a b i t a t i o n i s s u e which i s 
b e i n g r e s o l v e d by t h i s o r d e r . ' 

"On March 26, 2007, the f a t h e r f i l e d another 
p e t i t i o n f o r a custody m o d i f i c a t i o n , a l l e g i n g t h a t 
the mother had v i o l a t e d the August 23, 2006, o r d e r 
e n f o r c i n g the p r o v i s i o n i n the d i v o r c e judgment 
f o r b i d d i n g the mother t o c o h a b i t a t e . In h i s 
p e t i t i o n , the f a t h e r sought cu s t o d y of the p a r t i e s ' 
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midd l e c h i l d and asked t h a t c u s t o d y of the o l d e s t 
and youngest c h i l d r e n be awarded t o the m a t e r n a l 
g r a n d p a r e n t s . The same day--March 26, 2007--the 
t r i a l c o u r t e n t e r e d an ex p a r t e o r d e r awarding 
pendente l i t e c u s t o d y of the middle c h i l d t o the 
f a t h e r and awarding pendente l i t e c u s t o d y of the 
o t h e r two c h i l d r e n t o the m a t e r n a l g r a n d p a r e n t s . 

"During the two years a f t e r the e n t r y of the ex 
p a r t e pendente l i t e o r d e r , the p a r t i e s f i l e d a 
number of p e t i t i o n s and motions r e g a r d i n g c h i l d 
s u p p o r t and v i s i t a t i o n i s s u e s . Four judges have 
p r e s i d e d over t h i s case. As p o i n t e d out by the 
t r i a l judge who e n t e r e d the judgment made the b a s i s 
of t h i s a p p e a l , i t appears from the r e c o r d t h a t the 
p a r t i e s reached agreements on the i s s u e s r a i s e d i n 
t h e i r v a r i o u s p e t i t i o n s b e f o r e h e a r i n g s c o u l d be 
h e l d . S i n c e the e n t r y of the March 26, 2007, ex 
p a r t e c u s t o d y o r d e r , the cus t o d y arrangement s e t 
f o r t h i n t h a t o r d e r remained i n p l a c e . A f t e r 
p r o v i d i n g time f o r the p a r e n t s t o submit t o drug 
t e s t s and f o r a p s y c h o l o g i s t t o examine the c h i l d r e n 
and a f t e r a number of c o n t i n u a n c e s r e q u e s t e d by the 
a t t o r n e y s f o r b o t h p a r t i e s and by the g u a r d i a n ad 
l i t e m a p p o i n t e d t o r e p r e s e n t the c h i l d r e n , a t r i a l 
was h e l d on the i s s u e of 'permanent' cu s t o d y on J u l y 
30, 2009. 

"The e v i d e n c e adduced at the J u l y 30, 2009, 
t r i a l tended t o show the f o l l o w i n g . The f a t h e r 
t e s t i f i e d t h a t he sought a cus t o d y m o d i f i c a t i o n 
because, at the time he f i l e d the p e t i t i o n i n 2007, 
the mother was spending the n i g h t w i t h a man who was 
a u s e r and manufacturer of methamphetamine. The 
mother acknowledged t h a t she had been i n a 
r e l a t i o n s h i p w i t h the man, and she was aware he used 
and manufactured methamphetamine, b u t , she s a i d , she 
d i d not use drugs o r d r i n k a l c o h o l . The o l d e r 
c h i l d r e n were upset over the mother's r e l a t i o n s h i p 
w i t h the man, who was i n j a i l a t the time of the 
t r i a l . The mother acknowledged t h a t , w h i l e she was 
i n t h a t r e l a t i o n s h i p , she had put her r e l a t i o n s h i p 
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w i t h her b o y f r i e n d b e f o r e the needs of her c h i l d r e n . 
She s a i d t h a t , a t the t i m e , she d i d not b e l i e v e t h a t 
the r e l a t i o n s h i p might cause her t o l o s e c u s t o d y of 
her c h i l d r e n because, she s a i d , she b e l i e v e d t h a t 
the f a t h e r was ' t r y i n g t o get back' a t h e r . She 
a l s o t e s t i f i e d t h a t , a l t h o u g h she had c o n t i n u e d the 
r e l a t i o n s h i p a f t e r the t r i a l c o u r t e n t e r e d the ex 
p a r t e pendente l i t e c u s t o d y o r d e r on March 26, 2007, 
she never 'sta y e d ' w i t h the man a g a i n . The mother 
t e s t i f i e d t h a t the r e l a t i o n s h i p had ended more than 
a year b e f o r e the 2009 t r i a l . 

"At the time of the t r i a l , the mother was 
engaged t o a man she had known a l l of her l i f e . She 
s a i d t h a t t h e y had been d a t i n g f o r seven months. 
Her f i a n c e has a four-bedroom, two-bath house, l a r g e 
enough t o accommodate a l l t h r e e c h i l d r e n ; she s a i d 
t h a t she d i d not want the c h i l d r e n s e p a r a t e d . At 
the time of the t r i a l , the mother was l i v i n g w i t h 
the m a t e r n a l g r a n d p a r e n t s . She s a i d t h a t she had 
moved i n w i t h them t o be w i t h her c h i l d r e n , two of 
whom had been l i v i n g w i t h the m a t e r n a l g r a n d p a r e n t s 
as a r e s u l t of the 2007 ex p a r t e o r d e r . The mother 
t e s t i f i e d t h a t she had a f u l l - t i m e j o b and c o u l d 
s u p p o r t a l l t h r e e c h i l d r e n . She a l s o s a i d t h a t she 
was back i n s c h o o l s t u d y i n g t o earn a degree as a 
r e g i s t e r e d nurse. 

"The mother s u b m i t t e d t o a drug t e s t , the 
r e s u l t s of which were n e g a t i v e , but she d i d not 
submit t o the h a i r - f o l l i c l e t e s t t h a t the t r i a l 
c o u r t r e q u e s t e d . The mother t e s t i f i e d t h a t she 
c o u l d not a f f o r d the l a t t e r t e s t but t h a t she d i d 
submit t o a u r i n e drug t e s t . The r e s u l t s of t h a t 
t e s t , i n c l u d e d i n the r e c o r d , i n d i c a t e d t h a t the 
mother was not u s i n g drugs of any k i n d . 

"The mother a l s o d i d not take p a r t i n the 
p s y c h o l o g i s t ' s e x a m i n a t i o n of the c h i l d r e n . She 
t e s t i f i e d t h a t she thought she was t o make the 
c h i l d r e n a v a i l a b l e f o r the p s y c h o l o g i s t , but she d i d 
not t h i n k t h a t she was t o be t h e r e . The o r d e r 
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r e q u i r i n g the c h i l d r e n t o submit t o the e x a m i n a t i o n s 
s t a t e s : 

"'[T]he c o u r t f i n d s t h a t i t i s i n the b e s t 
i n t e r e s t of the c h i l d r e n t h a t t h e y be 
examined by a l i c e n s e d p s y c h o l o g i s t or 
p s y c h i a t r i s t i n o r d e r t o determine t h e i r 
c u r r e n t e m o t i o n a l s t a t e ; any u n d e r l y i n g 
causes of d i s t r e s s ; and t o make 
recommendations t o the c o u r t and the 
g u a r d i a n ad l i t e m c o n c e r n i n g f u t u r e 
h a n d l i n g of the c h i l d r e n ' s e m o t i o n a l 
needs.' 

The f a t h e r was o r d e r e d t o pay the c o s t o f the 
c h i l d r e n ' s s e s s i o n s w i t h the p s y c h o l o g i s t . 

" S i m i l a r l y , the mother t e s t i f i e d t h a t she d i d 
not c o n t a c t the g u a r d i a n ad l i t e m a p p o i n t e d on 
b e h a l f of the c h i l d r e n because, she s a i d , she 
b e l i e v e d t h a t the g u a r d i a n ad l i t e m was t o c o n t a c t 
the c h i l d r e n . The mother s a i d t h a t she had not p a i d 
the g u a r d i a n ad l i t e m because, she s a i d , she never 
r e c e i v e d a b i l l . 

"The f a t h e r was l i v i n g w i t h h i s f a t h e r i n the 
c h i l d r e n ' s p a t e r n a l g r a n d p a r e n t s ' house a t the time 
of t r i a l . The f a t h e r ' s mother had d i e d a month 
b e f o r e the t r i a l . The p a t e r n a l g r a n d p a r e n t s ' house 
has t h r e e bedrooms: the p a t e r n a l g r a n d f a t h e r has one 
room, the f a t h e r has one room, and the middle c h i l d 
has the l a s t room. When the youngest c h i l d had 
v i s i t e d w i t h the f a t h e r , he had s l e p t w i t h the 
f a t h e r i n h i s room or w i t h the p a t e r n a l g r a n d p a r e n t s 
i n t h e i r room. The f a t h e r t e s t i f i e d t h a t i f he 
r e c e i v e d custody of a l l t h r e e c h i l d r e n , he would 
have t o 'work out' s l e e p i n g arrangements. He 
s p e c u l a t e d t h a t t h e y would make use of ' a i r 
m a t t r e s s e s , couches, whatever.' 

"The f a t h e r t e s t i f i e d t h a t he had r e q u e s t e d 
c u s t o d y of o n l y one of the c h i l d r e n because i t was 
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too d i f f i c u l t f o r him t o d r i v e the o l d e s t and 
youngest c h i l d r e n t o s c h o o l . The o l d e s t c h i l d was 
i n h i g h s c h o o l i n Gordo, and, a t the time the f a t h e r 
f i l e d h i s p e t i t i o n , the youngest c h i l d was i n s c h o o l 
i n Reform. The f a t h e r l i v e d i n Greene County, more 
than 30 m i l e s away from the c h i l d r e n ' s s c h o o l s . A t 
the time of the t r i a l , however, the m i d d l e c h i l d and 
the youngest c h i l d a t t e n d e d the same s c h o o l . The 
f a t h e r s a i d t h a t , i n a d d i t i o n t o s e e i n g the youngest 
c h i l d e v e r y o t h e r weekend, he a l s o sees the youngest 
c h i l d when he t a k e s the m i d d l e c h i l d t o s c h o o l or 
p i c k s her up from s c h o o l . The f a t h e r t e s t i f i e d t h a t 
he and the o l d e s t c h i l d , a daughter, had a s t r a i n e d 
r e l a t i o n s h i p . He seldom saw the o l d e s t c h i l d , 
a l t h o u g h he d i d speak w i t h her on the t e l e p h o n e 
a p p r o x i m a t e l y once e v e r y two weeks. 

"The m i d d l e c h i l d was i n the f o u r t h grade a t the 
time of the t r i a l . By a l l a c c o u n t s , she was a good 
s t u d e n t w h i l e i n the f a t h e r ' s custody. When the 
m i d d l e c h i l d was i n the f i r s t grade, she l i v e d w i t h 
the mother. The f a t h e r c a l l e d the middle c h i l d ' s 
f i r s t - g r a d e t e a c h e r t o t e s t i f y t h a t , w h i l e i n the 
f i r s t grade, t h a t c h i l d had been i n a t t e n t i v e , had 
f r e q u e n t l y daydreamed, and had 'seemed t o be j u s t i n 
her own l i t t l e w o r l d . ' Both the mother and the 
f a t h e r met w i t h the t e a c h e r and were i n v o l v e d i n 
h e l p i n g t o work w i t h the c h i l d . The t e a c h e r a l s o 
t e s t i f i e d t h a t she r e c a l l e d 'something about maybe 
the power was c u t o f f ' when the m i d d l e c h i l d was 
l i v i n g w i t h the mother; however, the t e a c h e r c o u l d 
not remember s p e c i f i c a l l y where the power had been 
t u r n e d o f f , s a y i n g : 'I don't know t h a t i t was [the 
m i d d l e c h i l d ' s ] mother's apartment or house. I t may 
have been someone e l s e ' s . ' The t e a c h e r n oted t h a t 
t h r e e y e a rs had p a s sed s i n c e the i n c i d e n t . 

"The f a t h e r conceded t h a t he had not made any 
c h i l d - s u p p o r t payments i n the e i g h t months p r e c e d i n g 
the t r i a l . The f a t h e r t e s t i f i e d t h a t he was 
s e l f - e m p l o y e d and t h a t h i s income f l u c t u a t e d between 
$16,000 and $30,000 a n n u a l l y . E vidence i n t r o d u c e d 
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at t r i a l i n d i c a t e d t h a t the f a t h e r ' s monthly income 
was $1,500 and t h a t the mother's monthly income was 
$2,393.60. 

"A p s y c h o l o g i s t who had met w i t h the two o l d e s t 
c h i l d r e n i n 2008 t e s t i f i e d t h a t , a t t h a t t i m e , b o t h 
were e m o t i o n a l l y h e a l t h y , w e l l a d j u s t e d c h i l d r e n . 
The p s y c h o l o g i s t s a i d t h a t the o l d e s t c h i l d appeared 
t o be angry w i t h the mother f o r b e i n g i n a 
r e l a t i o n s h i p w i t h a man. At the time the 
p s y c h o l o g i s t met w i t h the c h i l d r e n , the mother would 
s t i l l have been i n the r e l a t i o n s h i p w i t h the man who 
a l l e g e d l y used and manufactured methamphetamine, 
whom she was no l o n g e r s e e i n g a t the time of the 
t r i a l . L i k e w i s e , the p s y c h o l o g i s t s a i d , he thought 
the o l d e s t c h i l d had d i s t a n c e d h e r s e l f from the 
f a t h e r . The p s y c h o l o g i s t ' s r e p o r t i n d i c a t e d t h a t 
the o l d e s t c h i l d thought t h a t the f a t h e r ' s a f f a i r 
w i t h a ' c l o s e f r i e n d of the f a m i l y ' had caused her 
p a r e n t s ' d i v o r c e . " 

Lang I , So. 3d a t . 

On January 7, 2011, the t r i a l c o u r t e n t e r e d a judgment 

("the 2011 judgment") i n which i t a g a i n awarded the f a t h e r 

c u s t o d y of the two younger c h i l d r e n . D e s p i t e our h o l d i n g s i n 

Lang I t h a t the e v i d e n c e was i n s u f f i c i e n t t o s u p p o r t a f i n d i n g 

t h a t the mother was u n f i t and t h a t a nonparent c o u l d not be 

awarded cu s t o d y of the c h i l d r e n i n the absence of such a 

f i n d i n g , see Lang I , So. 3d a t , the t r i a l c o u r t a l s o 

awarded the m a t e r n a l g r a n d p a r e n t s c u s t o d y of the o l d e s t c h i l d , 

who i s f i n i s h i n g her s e n i o r year i n h i g h s c h o o l . The mother 

a p p e a l s . 
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"When a t r i a l c o u r t hears e v i d e n c e p r e s e n t e d ore 
ten u s , makes f i n d i n g s of f a c t , and e n t e r s i t s 
judgment based upon such f a c t s , we r e v i e w t h a t 
judgment w i t h a presumption of c o r r e c t n e s s . We w i l l 
not r e v e r s e e x c ept f o r an abuse of d i s c r e t i o n or 
where the judgment i s so unsupported by the e v i d e n c e 
as t o be p l a i n l y and p a l p a b l y wrong. M a t t e r of  
Young, 456 So. 2d 823 ( A l a . C i v . App. 1984)." 

T a l l e n t v. T a l l e n t , 630 So. 2d 74, 75 ( A l a . C i v . App. 1993). 

The mother contends t h a t the e v i d e n c e was i n s u f f i c i e n t t o 

wa r r a n t a change of cu s t o d y p u r s u a n t t o Ex p a r t e McLendon. 

The McLendon s t a n d a r d i s as f o l l o w s : 

"A p a r e n t s e e k i n g t o modify a cu s t o d y judgment 
awarding p r i m a r y p h y s i c a l c u s t o d y t o the o t h e r 
p a r e n t must meet the s t a n d a r d f o r m o d i f i c a t i o n of 
cus t o d y s e t f o r t h i n Ex p a r t e McLendon[, 455 So. 2d 
863 ( A l a . 1 9 8 4 ) ] . Under t h a t s t a n d a r d , the p a r e n t 
s e e k i n g t o modify c u s t o d y of a c h i l d must 
demonstrate t h a t t h e r e has been a m a t e r i a l change i n 
c i r c u m s t a n c e s , t h a t the proposed change i n cu s t o d y 
w i l l m a t e r i a l l y promote the c h i l d ' s b e s t i n t e r e s t s , 
and t h a t the b e n e f i t s of the change w i l l more than 
o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t caused by 
u p r o o t i n g the c h i l d . Ex p a r t e McLendon, s u p r a . " 

Adams v. Adams, 21 So. 3d 1247, 1252 ( A l a . C i v . App. 2009). 

We f u r t h e r note t h a t "[a] pendente l i t e o r d e r awarding 

c u s t o d y t o a p a r e n t does not c r e a t e a presumption i n f a v o r of 

the p a r t y who i s awarded pendente l i t e c u s t o d y . " T.J.H. v. 

S.N.F., 960 So. 2d 669, 673 ( A l a . C i v . App. 2006). 
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In the 2011 judgment, the t r i a l c o u r t found the f o l l o w i n g 

changes i n c i r c u m s t a n c e s : 

"1. The mother was i n v o l v e d i n a r e l a t i o n s h i p w i t h 
[the man who used and manufactured methamphetamine] 
which i s now over. She acknowledged t h a t d u r i n g the 
r e l a t i o n s h i p w i t h [ t h a t man] t h a t he manufactured 
and used methamphetamine. She d e n i e d u s i n g 
methamphetamine or b e i n g around o t h e r s when the y 
d i d . 2. The mother i s now engaged t o be m a r r i e d t o 
[a man she has known a l l her l i f e ] which 
r e l a t i o n s h i p appears t o be wholesome." 

The t r i a l c o u r t a l s o s t a t e d t h a t the mother had " c h a r a c t e r 

f l a w s , " adding t h a t i t d i d not b e l i e v e the mother's t e s t i m o n y 

t h a t , d u r i n g her e a r l i e r r e l a t i o n s h i p , she had not used 

methamphetamine or t h a t she had not been around o t h e r s when 

they used i t . 

As she d i d i n Lang I , the mother contends t h a t the t r i a l 

c o u r t based i t s f i n d i n g of a m a t e r i a l change i n c i r c u m s t a n c e s 

on o u t d a t e d e v i d e n c e and t h a t her c u r r e n t c i r c u m s t a n c e s no 

l o n g e r w a r r a n t a change i n c u s t o d y . In Lang I , t h i s c o u r t 

agreed t h a t the t r i a l c o u r t had r e l i e d on f a c t s t h a t were no 

l o n g e r r e l e v a n t when o r d e r i n g the cust o d y m o d i f i c a t i o n . Lang 

I , So. 3d a t ( c i t i n g B.S.L. v. S.E., 875 So. 2d 1215, 

1224 ( A l a . C i v . App. 2003), i n which t h i s c o u r t r e v e r s e d a 

judgment m o d i f y i n g c u s t o d y based on the mother's h i s t o r y of 

10 
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drug and a l c o h o l abuse when the mother had v o l u n t a r i l y sought 

t r e a t m e n t and had a b s t a i n e d from a b u s i n g drugs and a l c o h o l f o r 

almost two y e a rs as of the date of t r i a l ) . 

As we p o i n t e d out i n Lang I , and as the t r i a l c o u r t 

acknowledged i n the 2011 judgment, the mother's r e l a t i o n s h i p 

t h a t the f a t h e r t e s t i f i e d was the b a s i s f o r h i s r e q u e s t f o r a 

c u s t o d y m o d i f i c a t i o n and t h a t the t r i a l c o u r t used as the 

p r i m a r y b a s i s f o r f i n d i n g a m a t e r i a l change i n c i r c u m s t a n c e s , 

had ended more than a year b e f o r e the t r i a l of t h i s case and 

a p p r o x i m a t e l y t h r e e y e a rs b e f o r e the e n t r y of the 2011 

judgment. In Lang I , t h i s c o u r t e x p l a i n e d t h a t , 

" [ a ] t the time of the t r i a l , the mother was engaged 
t o a man she had known a l l of her l i f e . There was 
no e v i d e n c e i n d i c a t i n g t h a t the mother's f i a n c e had 
engaged i n improper or i l l e g a l conduct. There was 
no e v i d e n c e i n d i c a t i n g t h a t the mother was u s i n g 
i l l e g a l drugs a t the time of the t r i a l . The 
mother's f i a n c e had a l r e a d y p u r c h a s e d a house l a r g e 
enough t o accommodate a l l t h r e e of the mother's 
c h i l d r e n . The mother h e l d a f u l l - t i m e job and had 
r e t u r n e d t o s c h o o l t o become a r e g i s t e r e d n u r s e . 
The p s y c h o l o g i s t who had examined the two o l d e r 
c h i l d r e n found them b o t h t o be h e a l t h y and w e l l 
a d j u s t e d . I t i s t r u e t h a t the o l d e r c h i l d r e n were 
upset w i t h the mother's r e l a t i o n s h i p at the r o o t of 
t h i s case; however, the p s y c h o l o g i s t a l s o found t h a t 
the o l d e r c h i l d was upset w i t h the f a t h e r , t o o , 
because of her b e l i e f t h a t h i s a f f a i r w i t h a f a m i l y 
f r i e n d had caused the breakup of the p a r t i e s ' 
m a r r i a g e . " 
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Lang I , So. 3d a t . We a l s o n oted t h a t , l i k e the 

mother i n B.S.L., the mother's c i r c u m s t a n c e s a t the time of 

the t r i a l had changed f o r the b e t t e r . In f a c t , she i s i n a 

r e l a t i o n s h i p t h a t the t r i a l c o u r t , i n the 2011 judgment, 

c h a r a c t e r i z e d as "wholesome." Furthermore, t h e r e i s no 

e v i d e n c e i n the r e c o r d t o i n d i c a t e t h a t the mother's s o - c a l l e d 

" c h a r a c t e r f l a w s " a f f e c t e d the w e l f a r e of the c h i l d r e n ; t h u s , 

those " f l a w s " are i n s u f f i c i e n t t o d e p r i v e the mother of 

c u s t o d y . See A.L. v. S.J., 827 So. 2d 828, 832-33 ( A l a . C i v . 

App. 2002), and Armstrong v. Armstrong, 515 So. 2d 27, 28-29 

( A l a . C i v . App. 1987) ("Custody w i l l not be m o d i f i e d because 

of e v i d e n c e of i n d i s c r e e t conduct, s e x u a l or o t h e r w i s e , by a 

c u s t o d i a l p a r e n t u n l e s s t h a t conduct had a s u b s t a n t i a l 

d e t r i m e n t a l e f f e c t upon the w e l f a r e of the c h i l d . " ) . 

In r e v i e w i n g the t o t a l i t y of the r e c o r d b e f o r e us, we 

h o l d t h a t the e v i d e n c e i s i n s u f f i c i e n t t o s u p p o r t the t r i a l 

c o u r t ' s judgment m o d i f y i n g custody, awarding c u s t o d y of the 

younger c h i l d r e n t o the f a t h e r and c u s t o d y of the o l d e s t c h i l d 

t o the m a t e r n a l g r a n d p a r e n t s . A c c o r d i n g l y , the t r i a l c o u r t ' s 

judgment i s r e v e r s e d , and a judgment i s r e n d e r e d f o r the 

mother. 
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REVERSED AND JUDGMENT RENDERED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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