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Be l l a Investments, Inc. 

v. 

Multi Family Services, Inc. 

Appeal from Jefferson C i r c u i t Court 
(CV-08-3794) 

THOMAS, Judge. 

B e l l a Investments, I n c . ( " B e l l a " ) , appeals from a summary 

judgment e n t e r e d by the J e f f e r s o n C i r c u i t C ourt i n f a v o r of 

M u l t i F a m i l y S e r v i c e s , I n c . ("MFS"), on a l l B e l l a ' s c l a i m s 

a g a i n s t MFS. We d i s m i s s the a p p e a l . 
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In June 2003, B e l l a e n t e r e d i n t o a c o n t r a c t w i t h MFS f o r 

MFS t o se r v e as the g e n e r a l c o n t r a c t o r f o r the c o n s t r u c t i o n of 

a h o t e l i n Ga r d e n d a l e . The c o n t r a c t between the p a r t i e s 

i n c l u d e d a w a r r a n t y p r o v i s i o n , w a r r a n t i n g MFS's work f o r one 

year from the i s s u a n c e of the c e r t i f i c a t e of occupancy. MFS, 

i n t u r n , c o n t r a c t e d w i t h v a r i o u s o t h e r e n t i t i e s , i n c l u d i n g 

D a v i d & Company A r c h i t e c t s , I n c . ("David & Company"), t o se r v e 

as the a r c h i t e c t s f o r the p r o j e c t and Danny Hawkins d/b/a 

Danny Hawkins F l o o r C o v e r i n g ("Hawkins") t o se r v e as a 

s u b c o n t r a c t o r t o i n s t a l l t i l e f l o o r i n g i n the h o t e l . 

The b u i l d i n g i n s p e c t o r f o r the C i t y of Gardendale 

i n s p e c t e d the h o t e l on A p r i l 5, 2006, and, t h a t same day, 

i s s u e d a c e r t i f i c a t e of occupancy f o r the h o t e l . At the time 

t h a t the c e r t i f i c a t e of occupancy was i s s u e d , s e v e r a l i s s u e s , 

i n c l u d i n g c r a c k i n g i n some of the f l o o r t i l e s , remained 

o u t s t a n d i n g and had been l i s t e d on a punch l i s t of items f o r 

MFS t o remedy. B e l l a a l s o made r e q u e s t s under the w a r r a n t y 

p r o v i s i o n of the c o n t r a c t f o r MFS t o r e p a i r c r a c k e d f l o o r 

t i l e s i n the h o t e l . A c c o r d i n g t o B e l l a , problems w i t h 

c r a c k i n g f l o o r t i l e s c o n t i n u e d and MFS f a i l e d t o remedy the 

i s s u e . 
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On August 4, 2008, B e l l a sued MFS, C. Boyd E d g e r t o n , i n 

h i s i n d i v i d u a l c a p a c i t y , 1 D a v i d & Company, and v a r i o u s 

f i c t i t i o u s l y named defendants i n the M a r s h a l l C i r c u i t C o u r t . 

In i t s c o m p l a i n t , B e l l a a s s e r t e d c l a i m s of 

negligence/wantonness, n e g l i g e n t h i r i n g and s u p e r v i s i o n , 

s u p p r e s s i o n , and b r e a c h of c o n t r a c t . B e l l a a l s o a s s e r t e d t h a t 

MFS's s u b c o n t r a c t o r s were l i a b l e t o B e l l a because B e l l a was a 

t h i r d - p a r t y b e n e f i c i a r y t o the c o n t r a c t s between MFS and the 

s u b c o n t r a c t o r s . B e l l a then moved the M a r s h a l l C i r c u i t C ourt 

t o t r a n s f e r the a c t i o n t o the J e f f e r s o n C i r c u i t C o u r t ; MFS and 

Edg e r t o n j o i n e d B e l l a ' s motion t o t r a n s f e r the a c t i o n . On 

September, 30, 2008, the M a r s h a l l C i r c u i t C ourt t r a n s f e r r e d 

the a c t i o n t o the J e f f e r s o n C i r c u i t C ourt ("the t r i a l c o u r t " ) . 

On November 3, 2008, B e l l a amended i t s c o m p l a i n t , 

r e a s s e r t i n g i t s c l a i m s and s u b s t i t u t i n g Layne S t r u c t u r a l , 

G o nzales S t r e n g t h & A s s o c i a t e s , I n c . , Tusco Fence, I n c . , and 

Whiten P o o l s f o r some of the f i c t i t i o u s l y named d e f e n d a n t s . 2 

1 E d g e r t o n was a p r i n c i p a l i n MFS. The c l a i m s a g a i n s t 
E d g e r t o n i n h i s i n d i v i d u a l c a p a c i t y were l a t e r d i s m i s s e d . 

2Layne S t r u c t u r a l , Gonzales S t r e n g t h & A s s o c i a t e s , I n c . , 
Tusco Fence, I n c . , and Whiten P o o l s were a l l l a t e r d i s m i s s e d 
as defendants i n the case. 
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MFS answered B e l l a ' s c o m p l a i n t , d e n y i n g a l l i t s m a t e r i a l 

a l l e g a t i o n s and a s s e r t i n g c e r t a i n a f f i r m a t i v e d e f e n s e s , 

i n c l u d i n g the s t a t u t e of l i m i t a t i o n s . MFS a l s o a s s e r t e d a 

c o u n t e r c l a i m a g a i n s t B e l l a , a l l e g i n g t h a t B e l l a had b r e a c h e d 

i t s c o n t r a c t w i t h MFS by f a i l i n g t o pay MFS the f u l l amount 

owed under the c o n t r a c t . I n a d d i t i o n , MFS a s s e r t e d a t h i r d -

p a r t y c o m p l a i n t a g a i n s t S u r e s h Parmar and B h a r t i Parmar, i n 

t h e i r i n d i v i d u a l c a p a c i t i e s , a l l e g i n g t h a t the Parmars had 

e x e c u t e d a note i n f a v o r of MFS, which they had not p a i d . 3 On 

May 5, 2010, B e l l a f i l e d a second amended c o m p l a i n t , 

r e a s s e r t i n g i t s c l a i m s and s u b s t i t u t i n g Hawkins f o r one of the 

f i c t i t i o u s l y named de f e n d a n t s . 

On June 14, 2010, MFS moved the t r i a l c o u r t f o r a summary 

judgment on a l l B e l l a ' s c l a i m s a g a i n s t i t . MFS a s s e r t e d t h r e e 

bases i n s u p p o r t of i t s summary-judgment m o t i o n : (1) t h a t a l l 

B e l l a ' s c l a i m s were b a r r e d by the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s , as p r o v i d e d i n § 6-5-221, A l a . Code 1975; 4 (2) 

3The Parmars are p r i n c i p a l s i n B e l l a . 
4 S e c t i o n 6-5-221 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) A l l c i v i l a c t i o n s i n t o r t , c o n t r a c t , or 
o t h e r w i s e a g a i n s t any a r c h i t e c t or e n g i n e e r 
p e r f o r m i n g or f u r n i s h i n g the d e s i g n , p l a n n i n g , 
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t h a t B e l l a d i d not p r o v i d e MFS w i t h n o t i c e of i t s c l a i m s , i n 

c o n t r a v e n t i o n of the c o n t r a c t between the p a r t i e s ; and (3) 

t h a t t h e r e was no genuine i s s u e of m a t e r i a l f a c t c o n c e r n i n g 

B e l l a ' s s u p p r e s s i o n c l a i m . MFS a l s o s u b m i t t e d e v i d e n c e i n 

s u p p o r t of i t s summary-judgment motion. B e l l a f i l e d a b r i e f 

s p e c i f i c a t i o n s , t e s t i n g , s u p e r v i s i o n , 
a d m i n i s t r a t i o n , or o b s e r v a t i o n of any c o n s t r u c t i o n 
of any improvement on or t o r e a l p r o p e r t y , or 
a g a i n s t b u i l d e r s who c o n s t r u c t e d , or performed or 
managed the c o n s t r u c t i o n o f , an improvement on or t o 
r e a l p r o p e r t y d e s i g n e d by and c o n s t r u c t e d under the 
s u p e r v i s i o n , a d m i n i s t r a t i o n , or o b s e r v a t i o n of an 
a r c h i t e c t or e n g i n e e r , or d e s i g n e d by and 
c o n s t r u c t e d i n accordance w i t h the p l a n s and 
s p e c i f i c a t i o n s p r e p a r e d by an a r c h i t e c t or e n g i n e e r , 
f o r the r e c o v e r y of damages f o r : 

" ( i ) Any d e f e c t or d e f i c i e n c y i n the 
d e s i g n , p l a n n i n g , s p e c i f i c a t i o n s , t e s t i n g , 
s u p e r v i s i o n , a d m i n i s t r a t i o n , or o b s e r v a t i o n 
of the c o n s t r u c t i o n of any such 
improvement, or any d e f e c t or d e f i c i e n c y i n 
the c o n s t r u c t i o n of any such improvement; 
or 

" ( i i ) Damage t o r e a l or p e r s o n a l 
p r o p e r t y caused by any such d e f e c t or 
d e f i c i e n c y ; or 

" ( i i i ) I n j u r y t o or w r o n g f u l death of 
a p e r s o n caused by any such d e f e c t or 
d e f i c i e n c y ; 

" s h a l l be commenced w i t h i n two years next a f t e r a 
cause of a c t i o n a c c r u e s or a r i s e s , and not 
t h e r e a f t e r . " 
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i n o p p o s i t i o n t o MFS's summary-judgment motion and s u b m i t t e d 

e v i d e n c e i n su p p o r t of i t s b r i e f i n o p p o s i t i o n . 

On September 23, 2010, the t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r of MFS on a l l B e l l a ' s c l a i m s a g a i n s t i t . I n 

i t s o r d e r , the t r i a l c o u r t s t a t e d t h a t i t had de t e r m i n e d , 

among o t h e r t h i n g s , t h a t B e l l a ' s c l a i m s were b a r r e d by the 

s t a t u t e of l i m i t a t i o n s . The summary-judgment o r d e r a l s o 

s t a t e d t h a t " [ t ] h i s o r d e r s h a l l not a f f e c t [ B e l l a ' s ] c l a i m s 

a g a i n s t Defendants D a v i d & Company ... and [Hawkins]," the 

o n l y o t h e r defendants s t i l l r e m a i n i n g i n the a c t i o n . See 

supra note 2. B e l l a f i l e d a p u r p o r t e d postjudgment motion 

r e q u e s t i n g t h a t the t r i a l c o u r t a l t e r , amend, or v a c a t e i t s 

summary-judgment o r d e r , which the t r i a l c o u r t d e n i e d . B e l l a 

s u b s e q u e n t l y a p p e a l e d t o the Alabama Supreme C o u r t . Our 

supreme c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t 

t o § 12-2-7(6), A l a . Code 1975. 

The t r i a l c o u r t ' s summary-judgment o r d e r d i s p o s e d of o n l y 

the c l a i m s of B e l l a a g a i n s t MFS. An appea l o r d i n a r i l y l i e s 

o n l y from the e n t r y of a f i n a l judgment. A l a . Code 1975, § 12¬

22-2; Bean v. C r a i g , 557 So. 2d 1249, 1253 ( A l a . 1990). A 

judgment i s g e n e r a l l y not f i n a l u n l e s s a l l c l a i m s , or the 
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r i g h t s or l i a b i l i t i e s of a l l p a r t i e s , have been d e c i d e d . Ex 

p a r t e H a r r i s , 506 So. 2d 1003, 1004 ( A l a . C i v . App. 1987) . 

The o n l y e x c e p t i o n t o t h i s r u l e of f i n a l i t y i s when the t r i a l 

c o u r t d i r e c t s the e n t r y of a f i n a l judgment p u r s u a n t t o R u l e 

5 4 ( b ) , A l a . R. C i v . P.5 Bean, 557 So. 2d a t 1253. MFS's 

c o u n t e r c l a i m a g a i n s t B e l l a , MFS's t h i r d - p a r t y c l a i m s a g a i n s t 

the Parmar's, and B e l l a ' s c l a i m s a g a i n s t D a v i d & Company and 

Hawkins remain pending i n the t r i a l c o u r t . T h e r e f o r e , the 

summary judgment from which B e l l a a p p e a l e d i s not a f i n a l 

judgment. 

The t r i a l c o u r t d i d not c e r t i f y the judgment as f i n a l 

p u r s u a n t t o Rule 5 4 ( b ) , and, i n t h i s case, i t does not appear 

t h a t such a c e r t i f i c a t i o n would have been a p p r o p r i a t e . The 

f a c t s r e g a r d i n g when B e l l a ' s causes of a c t i o n a c c r u e d and, 

a c c o r d i n g l y , when the s t a t u t e of l i m i t a t i o n s began t o run, are 

5 R u l e 54(b) p r o v i d e s , i n p e r t i n e n t p a r t : 

"When more than one c l a i m f o r r e l i e f i s p r e s e n t e d i n 
an a c t i o n , whether as a c l a i m , c o u n t e r c l a i m , 
c r o s s - c l a i m , or t h i r d - p a r t y c l a i m , or when m u l t i p l e 
p a r t i e s are i n v o l v e d , the c o u r t may d i r e c t the e n t r y 
of a f i n a l judgment as t o one or more but fewer than 
a l l of the c l a i m s or p a r t i e s o n l y upon an ex p r e s s 
d e t e r m i n a t i o n t h a t t h e r e i s no j u s t reason f o r d e l a y 
and upon an ex p r e s s d i r e c t i o n f o r the e n t r y of 
judgment." 
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a l s o r e l e v a n t t o the c l a i m s B e l l a a s s e r t e d a g a i n s t D a v i d & 

Company and Hawkins, which c l a i m s remain pending i n the t r i a l 

c o u r t . Moreover, B e l l a ' s c l a i m s a g a i n s t D a v i d & Company and 

Hawkins a r i s e out of the same s e t of common f a c t s as B e l l a ' s 

c l a i m s a g a i n s t MFS. Piec e m e a l a p p e l l a t e r e v i e w of cases i s 

d i s f a v o r e d . See Loachapoka Water Auth., I n c . v. Water Works 

Bd. of Auburn, [Ms. 1091297, June 24, 2011] So. 3d , 

( A l a . 2011) ( q u o t i n g Smith v. S l a c k A l o s t Dev. S e r v s . of 

Alabama, LLC, 32 So. 3d 556, 562 ( A l a . 2 0 0 9 ) ) ( n o t i n g t h a t 

c e r t i f i c a t i o n p u r s u a n t t o Rule 54(b) was i n a p p r o p r i a t e when 

" ' [ r ] e p e a t e d a p p e l l a t e r e v i e w of the same u n d e r l y i n g f a c t s 

would be a p r o b a b i l i t y ' " ) . In a d d i t i o n , MFS's c o u n t e r c l a i m 

a g a i n s t B e l l a and MFS's t h i r d - p a r t y c l a i m s a g a i n s t the 

Parmars, which remain pending i n the t r i a l c o u r t , a l s o i n v o l v e 

the same s e t of f a c t s as B e l l a ' s c l a i m s a g a i n s t MFS, Dav i d & 

Company, and Hawkins. See Palmer v. R e s o l u t i o n T r u s t Corp., 

613 So. 2d 373, 376 ( A l a . 1 9 9 3 ) ( h o l d i n g t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n i n c e r t i f y i n g a summary-judgment o r d e r 

as f i n a l under Rule 54(b) when i s s u e s n e c e s s a r y t o the 

r e s o l u t i o n of the ap p e a l were common t o i s s u e s n e c e s s a r y t o 

the r e s o l u t i o n of s t i l l - p e n d i n g c o u n t e r c l a i m s ) . 
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Because the summary-judgment o r d e r from which B e l l a 

a p p e als i s not a f i n a l judgment, and because a Rule 54(b) 

c e r t i f i c a t i o n of the summary-judgment o r d e r would not be 

a p p r o p r i a t e i n t h i s case, we d i s m i s s the a p p e a l as h a v i n g been 

taken from a n o n f i n a l judgment. 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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