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THOMAS, Judge.

Kenneth Brantley appeals from the denial ¢f his motion to
set aside a default judgment entered in favor of Cathy Annette

Glover by the Limestcne Circuilt Court. We affirm.
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Glover purchased a used manufactured home from Brantley.
The manufactured home, which Brantley had purchased 1in
Tennessee and which was licensed in Tennessee, was located in
Ardmore. In March 200%, in conjunction with the purchase,
Glover signed an installment payment agreement {("the
agreement™), agreeing to pay Brantley 16 monthly payments of
$350 beginning on or before April 30, 2006, and ending on July
320, 2007. Glover was also required to make a final 5250
payment by August 30, 2007. The agreement further provided
that Glover would incur a $35 late fee for any payment that
was 10 days past due and that 1f Glover defaulted on the
agreement the entire remaining balance under the agreement
would be immediately due. Glover and Brantley entered into
the agreement in Alabama.

In April 2008, Glover filed a complaint in the trial
court regquesting an accounting and declaratory relief. In her
complaint, Glover alleged that she had paid all the amounts
due under the agreement; however, she alleged, Brantley was
still demanding $2,131 in satisfaction of the agreement.
Glover regquested that the trial court review the agreement,

her account statements, and other evidence and determine
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whether Glover owed any additional moneys to Brantley under
the agreement.

Brantley, acting pro se, answered Glover's complaint on
May 1, 2008. 1In his answer, Brantley alleged that Glover had
made only 13 of the required 16 5350 monthly payments and that
6 of those payments had been more than 10 days late, which
resulted in the assessment of late fees. Brantley alleged
that Glover still owed $906.02 in payments and $1,050 in late
fees, pursuant to the terms of the agreement. Brantley
attached to his answer a statement listing Glover's payment
history along with correspondence he had sent Glover regarding
her alleged late and overdue pavments.

On June 2%, 2010, Glover amended her complaint, adding a
claim under the Alabama Litigation Accountability Act,
codified at § 12-19-270 et seq., Ala. Code 1875 ("the ALAAM™),
alleging that, based on the documentary evidence submitted by
Brantley and the documents submitted by Glover, there was no
ground on which Brantley cculd cppose the relief regquested by
Glover. Glover reqgquested that the trial court award Glover an

attorney fee.
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The trial court set a hearing for September 28, 2010. On
September 132, 2010, counsel for Glover mailed a letter to the
trial court, 1in which he stated that he had a scheduling
conflict between the hearing in this case and a hearing in
ancther case; Brantley received a copy of this letter. The
trial court held its hearing on September 28, 2010. Glover
and her counsel were present at the hearing; Brantley was not
present.

On October &, 2010, the trial court entered a default
Judgment declaring that Glover had paid in full &l11 amounts
due under the agreement and that no unpaid balance remained
and transferring title to the manufactured home to Glover.
The trial court further awarded Glover 53,151.30 as an
attorney fee, pursuant to her claim under the ALAA. The trial
court stated that its judgment was based on the testimony and
evidence submitted at the September 28, 2010, hearing.

On October 14, 2010, Brantley mailed a letter to the
trial court, which was filed by the clerk on October 15, 2010,
alleging that he had thought that he would be notified of a
new hearing date bkecause of the conflict cited in Glover's

counsel's September 13, 2010, letter. Brantley also alleged
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that Glover had not provided him with payment receipts, for
which he had obtained a subpoena on September 20, 2010.
Brantley further alleged that he was surprised when he later
received the default judgment stating that the hearing had
occurred on the originally scheduled date. Brantley also
requested a hearing before the trial cocurt.

On January 11, 2011, through newly obtained counsel,
Brantley filed an "Amendment to Rule 55 and 59 Letter Dated
October 14, 2010." In his amended motion, Brantley repeated
his assertions raised in his October 14, 2010, letter and, in
addition, asserted that he had previously argued to the trial
court that Glover owed him money under the agreement, noting
that Glover had acknowledged in her amended complaint that
Brantley had c¢laimed that Glover owed Brantley $2,131.
Brantley also argued that the trial court lacked subject-
matter jurisdiction because, Brantley said, he had purchased
the manufactured home in Tennessece. Brantley further asserted
that Glover had not proven that Brantley's defense to the
action was sufficiently frivolous tc warrant an award under
the ALAA and that Glover had not submitted evidence to suppoert

the amount o¢f the attorney fee awarded. Brantley's
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postjudgment mction was denied by operation of law. 3ee Rule
58.1, Ala. R. Civ. P. Brantley subsequently appealed tc this
court.

On appeal, Brantley first argues that the trial court
lacked subject-matter Jjurisdiction over the case. Brantley
contends that the claims in Glover's complaint are claims
arising under the Truth in Lending Act, 15 U.S5.C. & 1601 et
seg., and that those c¢laims had to be krought in federal
court. In support of his argument, Brantley cites only cases
that state that the Truth in Lending Act can apply to the
extension of c¢redit in connection with the purchase of a
manufactured home.

"'The [Truth in Lending Act] has the broad purpcse of

promoting "the informed use of credit" by assuring "meaningful

disclosure of credit terms" to consumers.'" Parrish v, Blazer

Fin. Servs., Inc., 868 So. 2d 406, 410 (Ala. 2003} (gquoting

Ford Motor Credit Co. v. Milhellin, 444 U.S5. 555, 559 (1980),

gquoting 1in turn 15 U.S.C. § 1601)). Brantlevy has not
explained how the Truth in Lending Act applies to this case,
in which Glover alleged that she had paid Brantley all the

amounts due under the agreement while Brantley alleged that
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she had not. Glover did not make any claims relating to the
disclosure of terms in the agreement. Therefore, we see no
basis for the applicaticn of the Truth in Lending Act to this
case. Because this case does not involve claims under the
Truth in Lending Act, Brantley's subject-matter-jurisdiction
argument has no merit.t

Brantley next argues that the trial court erred by
failing to hold a hearing on his motion to set aside the
default judgment and by subsequently allowing his motion to be
denied by operation of law. Brantley contends that the trial
court, by allowing his motion to be denied by operation of

law, failed to apply the analysis reguired by Kirtland v. Fort

Morgan Authority Sewer Service, Inc., 524 So. 2d 600 (Ala.

1888) .

"A trial court has broad discretion in deciding
whether tc¢ grant or deny a motion to set aside a
default Judgment. Kirtland v. Fort Morgan Auth.

'Because we hold that the Truth in Lending Act has no
applicaticn to this case, we express no opinion as to whether
the trial court would have had subject-matter Jjurisdiction
over the case if Glover had alleged a claim pursuant to the
Truth in Lending Act. Additiconally, because we hold tChat
Glover's claims were not brought pursuant to the Truth in
Lending Act, we need not address Brantley's argument Chat
Glover's alleged claim under the Truth in Lending Act was
barred by the statute ¢f limlitations.

7
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Sewer Serv., Inc., 524 So. zZd 600 (Ala. 1%88). In
reviewing an appeal from a Lrial court's order
refusing to set aside a default judgment, this Court
must determine whether in refusing to set aside the
default Jjudgment the trial court exceeded 1its
discretion., 524 So. 2d at 604, That discretion,
although broad, reguires the trial court to balance
twe competing policy interests assoclated with
default Jjudgments: the nesed to promote judicial
economy and a litigant's right to defend an action
on the merits. 524 So. 2d at €04. These Interests
mustt e balanced under tThe two-stepr process
established in Kirtland.

"We begin the balancing process with the
presumpticn that cases should be declided on the
merits whenever it is practicable to do so. 524 So.
2d at 604, The trial court must then apply a
three-factor analysils first established in Ex parte
ITllinois Central Gulf R.R., 514 So. 2d 1283 (Ala.
1887), in deciding whether to deny a motion to set
aside a default Jjudgment. Kirtland, 524 So. 2d at
605. The broad discretionary authority given tc the
trial court in making that decision should ncot be
exercised without considering the fellowing factors:
'l) whether the defendant has a meritorious defense;
2) whether the plaintiff will be unfairly prejudiced
if the default judgment 1s set aside; and 3) whether
the default judgment was a result of the defendant's
own culpable conduct.' 524 So. 2d at 605."

Zeller v, Bailevy, 950 So, 2d 1149, 1152-532 (Ala. 2006¢).

As we stated in Richardson v. Integrity Bible Church,

Inc., 897 So. 2d 345 (Ala, Civ, App. 2004):

"Because of the Importance of the interest of
preserving & party's right tce a trial on the merits,
this court has held that where a trial court does
not demonstrate that it has cconsidered the mandatory
Kirtland factcers in denying a mection to set aside a
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default judgment, such as where a Rule 55(c} [, Ala.

R. Civ., P.,] motion is denied by operation of law,

the denial of the motion to set aside the default

Judgment will be reversed and the cause remanded for

the trial court to address the Kirtland factors."”
887 So. 24 at 34%9. However, in order to trigger the mandatory
requirement that trial court consider the Kirtland factors,
the party filing a motion te set aside a default judgment must

allege and provide arguments and evidence regarding all three

of the EKirtland factors. See Carrcoll v. Williams, 6 So. 3d

463, 468 (Ala. 2008) ("Because Carroll has failed to satisfy
his initial burden under the Kirtland analysis [of providing
allegations and evidence relating to all three Xirtland
factors], we will not hold the trial court in error for
allowing Carroll's motion to set aside the default judgment to
be denied by operation of law withcut having applied the

Kirtland analysis."}.” See also Maiden v. Federal Nat'l Mortg.

‘Although Judge Bryan attempts to distinguish this case
from Carroll, the Alabama Supreme Court stated in that case
that, in corder to trigger the trial court's duty tc analyze
the Kirtland factors, "[tlhe law i1s well settled in Alabama
that the defaulting party has the Initial ©burden of
demonstrating the existence of the three Kirtland factors." 6
So. 3d at 467 {emphasis added). Thus, our supreme court has
clearly held that a movant must argue all three Kirtland
factors 1In a motion to set aside a default Judgment.
Furthermore, this court 1is bound by the decisions c¢f our
supreme ccurt., & 12-3-16, Ala. Code 1975 ("The decisions of

9



2100378

Ass'n, [Ms. 2080942, March 11, 2011] So. 3d , n.3

(Ala. Civ. App. 2011) (noting that we will not reverse the

denial by operatiocn of law of a motion to set aside a default

the Supreme Court shall govern the holdings and decisions of
the courts of appeals ....").

Moreover, Sumlin v. Sumlin, %31 So. 2d 40 (Ala. Civ. App.
2005), which is cited by Judge Bryan for the proposition that
"a fallure to demonstrate that one or both of the second [--
that the nonmoving party wculd ncot be unfairly prejudiced —--]
and third [-- that the defaull judgment was not the result of
the mecvant's culpakle conduct —--] Kirtland factors supports
the granting of relief from a default Jjudgment is not
necessarily fatal to a motion for such relief,” 931 So. 2d at
48, 1s 1inappcesite to the circumstances of this case. In
Sumlin, the guestion before this court was whether the trial
court had exceeded 1its discretion in applying the Kirtland
factors to deny a motion to set aside a default judgment, not
whether the trial court's duty to perform the EKirtland
analysis had been triggered. The section of the opinion
gquoted above was part of our discussion c¢f whether a moving
party could prevail on a moticon to set aside a default
Judgment 1f the equities were in favor of the nonmoving party
with regard to the second and third factors, not whether a
party could prevail on a motion to set aside a default
judgment if the party had failed to provide any argument or
allegaticns concerning those factors. Thus, Sumlin does not
control the cutcome or the analysis of this case. Even if
Sumlin were applicabkle to this case, this court's decision in
Sumlin cannot be used to overrule or modify our supreme
court's decisicn in Carrcll., See Walker v, Capstcone Bldg,
Corp., [Ms. 2081153, March Z6, 2010]  So. 3d _ ,  (Ala.
Civ. App. 2010) ("This court is bound by the decisions of cur
supreme court, and we are not at liberty to overrule those
decisions or Lo choose not to follow them.").

10
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Judgment when the movant fails to argue the existence of the
Kirtland factors in his or her motion).

In this case, Brantley's motion to set aside the default
Judgment, together with his answer to Glover's complaint,
addressed whether he had a meritorious defense to Glover's
claim reguesting a declaratory judgment and her ALAA claim.
Brantley also addressed the culpable-conduct factor of the
Kirtland analvsis. However, Brantley provided no allegation
or argument concerning the second factor in the Kirtland
analysis —-- whether Glover would be unfairly prejudiced if the
default judgment were set aside. Because Brantley did not
allege that Glover would not be unfairly prejudiced by setting
aside the default judgment, Brantley did not trigger the trial
court's duty to analyze the Kirtland factors. Accordingly, we
will not reverse the trial court's decision to allow
Brantley's motion to be denied by operation of law without

analyzing the Kirtland factors. See Carroll, 6 So. 3d at 468;

Rudelph v. Philvaw, 90% So. 2d 200, 204 (Ala. Civ. App. 20053).

AFFIRMED.
Thompson, PB.J., and Pittman, J., concur.

Mocore, J., concurs speclally, with writing.

11
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Bryan, J., concurs in the result, with writing.

12
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MOORE, Judge, concurring specially.

Because I am constrained by the rulings of cur supreme
court, I concur with the main copinicon., T believe that it does
not make sense for a party moving to set aside a default
Judgment to have to allege or prove that the opposing party
will not be unfairly prejudiced. As many opinions have noted,
the copposing party is obviously in the best position to assert

and prove unfair prejudice. See, e.g., Roval Ins. Co. of

America v. Crowne Invsg., Inc,, 9032 3o0. 2d 802, 811 (Ala. 2004)

("[Clommon sense dictates that a plaintiff is usually in a far
better position to know what prejudice might befall him frcocm
the delay, and more importantly how substantial that prejudice
would be .(..."). Therefore, the burden should rest on the
opposing party to raise and go forward with the issue of
unfair prejudice before the movant should have any burden of
disproving unfair prejudice. Unless and until the supreme

court overrules Phillips wv. Randolph, 828 So. 2d 269 (Ala.

2002), however, this court is bound to place the burden on the

movant.

13
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Kenneth Brantley did not assert in either his original
letter to the trial court or in his amended motion that Cathy
Annette Glover would not be unfairly prejudiced if the default
judgment were gset aside. My review of the record reveals that
it is highly unlikely that she would be. The dispute between
the parties centered on whether Glover had fully paid all the
moneys due under a promisscory note held by Brantley. The
terms of the promissory note, which was made a part of the
pleadings, were not at issue; the parties contested only the
number and timeliness of tLhe 1nstallment payments made
pursuant tce the note. It appears from the exhibits attached
to the pleadings that any payments were made so0lely through
transactions between Glover and Brantley. Whatever evidence
Glover had to prove full payment at trial on September 28,
2010, almost certainly would have remained in exisgstence c¢n
October 15, 2010, when the trial court recelved the motion to
set aside the default judgment.

Nevertheless, 1t remains that Brantley did not satisfy
the technical reguirement of raising lack of unfair prejudice

in his motion. In Carroll v, Williams, & S¢. 3d 463, 468

(Ala. 2008), our supreme court clearly indicated that the

14
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denial by operation cf law of a motion Lo set aside a default
judgment would not ke reversed if the movant failed to assert

lack of unfair prejudice in the motion. In Sumlin v. Sumlin,

931 Sc. 2d 40, 48 (Ala. Civ. App. 2005}, this court suggested
that the failure to assert lack of unfair prejudice should not
necessarily be fatal to a motion to set agide a default
judgment. I agree with much of the analysis in Sumlin, and I
urge the supreme court to adept that reasoning if it insists
that the movant bears the burden of raising and proving lack
of unfair prejudice. It seems, at worst, that a movant's
failure to assert lack of unfair prejudice should only be a
factor to be considered in determining whether to set aside a
default judgment, not a determinant. As stated by our suprems
court in Cearroll, however, the law demands that we view that

deficiency as fatal to Brantley's appeal.

15
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BRYAN, Judge, concurring in the result.

The main copinion states:

"[I]n order to trigger the mandatory regquirement for
the CLrial courl Lo consider tLhe Kirtland[_ v. Forth
Morgan Authority Sswer Service, Inc., 524 So. 2d 500
(Ala. 1988),] factors, a party filing a moticn to
set aside the default Jjudgment must allege and
provide arguments and evidence regarding all three
of the Kirtland factors. See Carroll v. Williams, 5
So. 3d 463, 468 (Ala. 2008y ...."

So. 3d at . T do not read Carrcell v, Williams, 6 So.

3d 463 (Ala. 2008), as establishing a bright-1line rule stating
that a trial court need not consider a motion Lo sel aside a
default Judgment unless each of the Kirtland factors are
alleged and supported by argument and evidence. T believe
that the language in Carroll cited in the main opinion must be
viewed in the context of the facts of that case., In Carregll,
the defaulting party, in his moticn to set aside the default
Judgment, completely failed to carry hilis burden under the

framework established by Kirtland v. Fort Mcocrgan Authority

Sewer Service, Inc,, 524 So. 2d 600 (Ala. 1988)., The

defaulting party in Carroll did not address the second and
third XKirtland facters in his motion to set aside the default

Jjudgment. In addressing the first Kirtland facter, l.e.,

16
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whether there is a meritorious defense, the defaulting party
made only a bare legal conclusion unsupported by evidence,
which is an insufficient showing under Kirtland. 6 So. 3d at
467-68. Lccordingly, the defaulting party in Carrcoll could
not have possibly prevailed on his motion to set aside the
default judgment. Thus, it would have been pointless for the
supreme court to reverse the judgment and remand the case for
the trial court to consider the Kirtland factors.

Carroll did not involve a situation in which a defaulting
party presented a meritorious defense but failed to
demonstrate one or both of the second and third Kirtland
factors. A defaulting party has the burden of "demonstrat[ing]
the exlistence o0of a meritorious defense as a threshecld
prerequisite when seeking to have a default Jjudgment set
aside." Kirtland, 524 So. 2d at 605. However, "a failure to
demonstrate that one or both of the second and third Kirtland
factors supports the granting of relief from a default
Judgment 1s not necessarily fatal toe a moticen for such

relief." Sumlin v. Sumlin, %31 So. 2d 40, 48 (Ala. Civ. App.

2005%) . B8eeg, e.g., Fries Corr. Equip., Inc. v. Cocn-Tech, Inc.,

559 So. 24 557, 561 (Ala. 1980); B.E.H., Jr. v. State ex rel.

17
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M.E.C., [Ms. 2100151, April 8, 2011] So. 3d {(Ala. Civ.

App. 2011); Calhoun v. Bracknell, 993 So. 2d 902, 907 (Ala.

Civ. App. 2008); and Aldridge v. Hamilton, 708 3So. 24 194

(Ala. Civ. App. 1997). Thus, I do not think that a defaulting
party's failure to allege, argue, and support all three
Kirtland factors before a trial court should necessarily
relieve the trial court from having to consider a motion to
set aside a default judgment in light of Kirtland. In the
appropriate case, a defaulting party may be entitled to relief

without demonstrating all three Kirtland factors.’ See Sumlin

(noting that there is a strong bias in favor of deciding cases
on the merits, especially when they involve child custedy) and
other cases cited above.

However, in this case, Kenneth Brantley, the defaulting
party, did not demonstrate to the trial ccurt the threshcld
requirement of a meritorious defense. Thus, there is no need

to reverse the Jjudgment and remand the case for the trial

‘T note also that Kirtland states that "a trial court must
first presume that a defaulting party has a right to a trial
on the merits; and, then, with this presumption in mind, the
trial court must consider the three-factor analysis." 524 So.
2d at 008,

18



2100378

court to consider the Kirtland factors. Accordingly, I concur

in the result.
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