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T h i s i s t h e s e c o n d a p p e a l i n v o l v i n g t h e s e p a r t i e s r e l a t e d 

t o t h e i r 2 0 0 1 d i v o r c e . I n t h e f i r s t a p p e a l , t h i s c o u r t 

r e c o u n t e d t h e f o l l o w i n g p r o c e d u r a l h i s t o r y : 

"[The f a t h e r ] and [ t h e m o t h e r ] were d i v o r c e d b y 
a 2 0 0 1 judgment o f t h e t r i a l c o u r t t h a t i n c o r p o r a t e d 
an agreement r e a c h e d b y t h e p a r t i e s . The d i v o r c e 
j udgment awarded t h e mother c u s t o d y o f t h e two m i n o r 
c h i l d r e n b o r n o f t h e p a r t i e s ' m a r r i a g e , awarded t h e 
f a t h e r a s t a n d a r d s c h e d u l e o f v i s i t a t i o n , o r d e r e d 
t h e f a t h e r t o p a y $ 4 1 9 p e r month i n c h i l d s u p p o r t , 
and r e q u i r e d t h e f a t h e r t o p r o v i d e h e a l t h i n s u r a n c e 
f o r t h e b e n e f i t o f t h e p a r t i e s ' c h i l d r e n and t o 
r e i m b u r s e t h e m o t h e r f o r any n o n c o v e r e d m e d i c a l 
e x p e n s e s . I n a d d i t i o n , t h e d i v o r c e judgment s t a t e d 
t h a t t h e p a r t i e s w a i v e d a l l c l a i m s t o a l i m o n y , b u t 
p a r a g r a p h f i v e o f t h e judgment r e q u i r e d t h e f a t h e r 
t o p a y t h e m o t h e r $ 2 9 6 p e r month f r o m income f r o m a 
t r u s t f u n d e s t a b l i s h e d f o r t h e b e n e f i t o f t h e 
f a t h e r ; p a r a g r a p h f i v e o f t h e d i v o r c e judgment a l s o 
s p e c i f i e d t h a t t h e amount t o be p a i d t o t h e m o t h e r 
p u r s u a n t t o t h a t p a r a g r a p h w o u l d i n c r e a s e i f t h e 
m o n t h l y b e n e f i t s p a i d t o t h e f a t h e r i n c r e a s e d . 2 

" I n A p r i l 2 0 0 7 , t h e f a t h e r f i l e d a p e t i t i o n f o r 
a r u l e n i s i , s e e k i n g t o have t h e m o t h e r h e l d i n 
c o n t e m p t f o r a l l e g e d l y d e n y i n g him v i s i t a t i o n w i t h 
t h e p a r t i e s ' two c h i l d r e n . A l s o i n A p r i l 2 0 0 7 , t h e 
f a t h e r f i l e d a c o m p l a i n t s e e k i n g t o m o d i f y c u s t o d y 
and t o t e r m i n a t e h i s o b l i g a t i o n t o p a y t h e m o t h e r 
amounts p u r s u a n t t o p a r a g r a p h f i v e o f t h e d i v o r c e 
j u d g m e n t . The m o t h e r r e s p o n d e d t o t h e f a t h e r ' s 
p e t i t i o n f o r a r u l e n i s i b y f i l i n g an answer d e n y i n g 
t h e m a t e r i a l a l l e g a t i o n s i n t h a t p e t i t i o n . She a l s o 
c o u n t e r c l a i m e d , s e e k i n g an i n c r e a s e i n t h e f a t h e r ' s 
c h i l d - s u p p o r t o b l i g a t i o n and s e e k i n g t o have t h e 
f a t h e r h e l d i n c o n t e m p t f o r h i s f a i l u r e t o p a y 
c e r t a i n amounts as r e q u i r e d b y t h e 2 0 0 1 d i v o r c e 
j u d g m e n t . 
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"The t r i a l c o u r t c o n d u c t e d an o r e t e n u s h e a r i n g . 
D u r i n g t h a t h e a r i n g , t h e m o t h e r r e q u e s t e d t h a t t h e 
t r i a l c o u r t i n c r e a s e what she c h a r a c t e r i z e d as t h e 
f a t h e r ' s ' a l i m o n y ' o b l i g a t i o n i m p o s e d b y p a r a g r a p h 
f i v e o f t h e 2001 d i v o r c e j u d g m e n t . The f a t h e r d i d 
n o t o b j e c t t o t h a t r e q u e s t , a n d , t h e r e f o r e , we 
c o n c l u d e t h a t t h a t c l a i m was t r i e d b y t h e i m p l i e d 
c o n s e n t o f t h e p a r t i e s . See R u l e 1 5 ( b ) , A l a . R. 
C i v . P. 

"On J u n e 11, 2008, t h e t r i a l c o u r t e n t e r e d an 
o r d e r i n w h i c h i t d e n i e d t h e m o t h e r ' s c o n t e m p t c l a i m 
and h e r c l a i m s e e k i n g an i n c r e a s e i n c h i l d s u p p o r t , 
d e n i e d t h e f a t h e r ' s c l a i m s e e k i n g a m o d i f i c a t i o n o f 
c u s t o d y , and g r a n t e d t h e f a t h e r ' s c l a i m s e e k i n g t o 
m o d i f y v i s i t a t i o n . 

" 2 S p e c i f i c a l l y , p a r a g r a p h f i v e o f t h e d i v o r c e 
j udgment s t a t e s : 

"'The p a r t i e s a g r e e t h a t t h e [ f a t h e r ] 
s h a l l p a y t o t h e [ m o t h e r ] t h e sum o f $ 2 9 6 
p e r month f r o m t h e income o f t h e t r u s t 
w h i c h i s i d e n t i f i e d as "The H e l e n T r a n e 
Hood T r u s t f o r t h e B e n e f i t o f B e n j a m i n 
S c o t t Hood," w i t h s a i d m o n t h l y payment t o 
i n c r e a s e b y t h e same p e r c e n t a g e as t h e 
i n c r e a s e i n t h e m o n t h l y b e n e f i t s i n c r e a s e 
w h i c h a r e p a i d t o t h e [ f a t h e r ] f r o m s a i d 
T r u s t . ' " 

Hood v. Hood, 23 So. 3d 1160, 1161-62 ( A l a . C i v . App. 2009) 

( f o o t n o t e 1 o m i t t e d ) . 

S u b s e q u e n t t o t h e t r i a l c o u r t ' s e n t r y o f i t s J u n e 11, 

2008, o r d e r , t h e t r i a l c o u r t r e s o l v e d t h e r e m a i n i n g i s s u e s , 

and t h e m o t h e r a p p e a l e d . The m o t h e r c o n t e n d e d t h a t t h e t r i a l 
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c o u r t had e r r e d i n r e f u s i n g t o m o d i f y t h e f a t h e r ' s c h i l d -

s u p p o r t o b l i g a t i o n . B e c a u s e t h i s c o u r t was u n a b l e t o 

a s c e r t a i n how t h e t r i a l c o u r t had d e t e r m i n e d w h e t h e r t o m o d i f y 

t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n , we r e v e r s e d t h e t r i a l 

c o u r t ' s judgment and remanded t h e c a u s e f o r t h e t r i a l c o u r t t o 

c a l c u l a t e t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n p u r s u a n t t o 

R u l e 32, A l a . R. J u d . Admin. I d . a t 1165. The m o t h e r a l s o 

c o n t e n d e d on a p p e a l t h a t t h e t r i a l c o u r t had e r r e d i n r e f u s i n g 

t o h o l d t h e f a t h e r i n c o n t e m p t f o r f a i l i n g t o c o m p l y w i t h 

p a r a g r a p h f i v e o f t h e d i v o r c e judgment b y f a i l i n g t o i n c r e a s e 

t h e payment she was due u n d e r t h a t p a r a g r a p h as t h e income he 

r e c e i v e d f r o m t h e t r u s t f u n d i n c r e a s e d . A d d r e s s i n g t h a t 

c o n t e n t i o n , t h i s c o u r t w r o t e t h a t , a l t h o u g h t h e f a t h e r had 

" o p e n l y a c k n o w l e d g e d t h a t he had n o t c o m p l i e d w i t h t h a t p a r t 

o f p a r a g r a p h f i v e t h a t r e q u i r e d him t o i n c r e a s e t h e payment t o 

t h e m other i n p r o p o r t i o n t o t h e i n c r e a s e i n t h e amount o f 

f u n d s he r e c e i v e d f r o m t h e t r u s t f u n d , " t h e mother had f a i l e d 

t o p r e s e n t e v i d e n c e f r o m w h i c h t h e t r i a l c o u r t c o u l d have 

d e t e r m i n e d "when, and b y how much, t h e payments t o t h e m o t h e r 

s h o u l d have been i n c r e a s e d p u r s u a n t t o t h e r e q u i r e m e n t s o f 

p a r a g r a p h f i v e . " I d . a t 1166. Thus, t h i s c o u r t c o n c l u d e d 
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t h a t t h e t r i a l c o u r t had n o t a b u s e d i t s d i s c r e t i o n i n f a i l i n g 

t o h o l d t h e f a t h e r i n c o n t e m p t . I d . The r e c o r d i n t h e 

p r e s e n t a p p e a l r e f l e c t s t h a t on, M a r c h 4, 2010, f o l l o w i n g 

remand, t h e t r i a l c o u r t e n t e r e d a judgment e s t a b l i s h i n g a new 

amount f o r t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n . No a p p e a l 

was t a k e n f r o m t h a t o r d e r . 

On O c t o b e r 27, 2009, b e f o r e t h e t r i a l c o u r t e n t e r e d t h e 

o r d e r on remand, t h e f a t h e r f i l e d a p e t i t i o n t o m o d i f y t h e 

d i v o r c e j u d g m e n t . He a l l e g e d t h a t t h e r e had been a m a t e r i a l 

change i n c i r c u m s t a n c e s , and, b a s e d on t h a t a l l e g e d c h ange, he 

s o u g h t p r i m a r y p h y s i c a l c u s t o d y o f t h e p a r t i e s ' d a u g h t e r and 

a m o d i f i c a t i o n o f h i s c h i l d - s u p p o r t o b l i g a t i o n . The f a t h e r 

a l s o s o u g h t t h e t e r m i n a t i o n o f h i s o b l i g a t i o n u n d e r p a r a g r a p h 

f i v e o f t h e d i v o r c e judgment t o p a y t h e m other $296 p e r month, 

w h i c h he c h a r a c t e r i z e d as an award o f a l i m o n y , a l l e g i n g t h a t 

she had begun c o h a b i t i n g w i t h someone o f t h e o p p o s i t e s e x . 

The f a t h e r l a t e r amended h i s p e t i t i o n b y w i t h d r a w i n g h i s c l a i m 

f o r m o d i f i c a t i o n o f c u s t o d y and c h i l d s u p p o r t b u t a d d i n g a 

r e q u e s t f o r an o f f s e t a g a i n s t any c h i l d - s u p p o r t a r r e a r a g e t h a t 

had a c c r u e d b a s e d on t h e e x t e n d e d p e r i o d t h e p a r t i e s ' d a u g h t e r 

had r e s i d e d w i t h him. 
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The m o t h e r f i l e d a m o t i o n t o e n f o r c e t h e d i v o r c e j u d g m e n t 

i n w h i c h she a l l e g e d t h a t t h e f a t h e r had f a i l e d t o p a y h e r 

c e r t a i n money r e q u i r e d b y p a r a g r a p h f i v e o f t h e d i v o r c e 

j u d g m e n t and t h a t , a t t h e t i m e she f i l e d h e r m o t i o n , he had 

d i s c o n t i n u e d m a k i n g payments t o h e r u n d e r t h a t p a r a g r a p h . The 

m o t h e r l a t e r f i l e d a m o t i o n t o h o l d t h e f a t h e r i n c o n t e m p t f o r 

h i s f a i l u r e t o make payments t o h e r p u r s u a n t t o p a r a g r a p h f i v e 

o f t h e d i v o r c e j u d g m e n t . 

On September 17, 2010, t h e m o t h e r f i l e d an amended m o t i o n 

t o e n f o r c e t h e d i v o r c e j u d g m e n t and t o h o l d t h e f a t h e r i n 

c o n t e m p t . I n a d d i t i o n t o r e a l l e g i n g t h e c l a i m s f r o m h e r 

p r e v i o u s m o t i o n s , she a s s e r t e d t h a t , on M a r c h 4, 2010, t h e 

t r i a l c o u r t had e n t e r e d a j u d g m e n t , f o l l o w i n g remand f r o m t h i s 

c o u r t , i n w h i c h i t had o r d e r e d t h e f a t h e r t o p a y $616 p e r 

month as c h i l d s u p p o r t e f f e c t i v e r e t r o a c t i v e l y t o June 2008 

and t o p a y t h e m other $1,000 as an a t t o r n e y f e e . The m o t h e r 

a s s e r t e d t h a t t h e f a t h e r had f a i l e d t o p a y t h e o r d e r e d c h i l d 

s u p p o r t and, t h u s , t h a t a c h i l d - s u p p o r t a r r e a r a g e had a c c r u e d 

and t h a t he had f a i l e d t o p a y t h e a t t o r n e y f e e o r d e r e d b y t h e 

t r i a l c o u r t . She s o u g h t an o r d e r f i n d i n g t h e f a t h e r i n 

c o n t e m p t and a w a r d i n g h e r an a t t o r n e y f e e . 
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On O c t o b e r 18, 2010, t h e t r i a l c o u r t h e l d a b e n c h t r i a l 

a t w h i c h i t r e c e i v e d o r e t e n u s and d o c u m e n t a r y e v i d e n c e . The 

f a t h e r d i d n o t a p p e a r f o r t h e t r i a l . The m other t e s t i f i e d 

t h a t she p r e s e n t l y r e s i d e d w i t h t h e p a r t i e s ' c h i l d r e n and h e r 

b o y f r i e n d and t h a t she had been l i v i n g w i t h h e r b o y f r i e n d f o r 

a p p r o x i m a t e l y two y e a r s . She s t a t e d t h a t she had r e c e i v e d a 

m o n t h l y payment o f $296 f r o m t h e f a t h e r ' s t r u s t a c c o u n t 

b e g i n n i n g a f t e r t h e p a r t i e s ' 2001 d i v o r c e u n t i l O c t o b e r 2009, 

a t w h i c h t i m e t h e f a t h e r had t e r m i n a t e d t h o s e p a y m e n t s . The 

m o t h e r a d m i t t e d t h a t she had c l a i m e d t h e $296 m o n t h l y payment 

f r o m t h e f a t h e r ' s t r u s t f u n d as income on h e r i n c o m e - t a x 

r e t u r n s d u r i n g t h e y e a r s she had r e c e i v e d i t , a l t h o u g h she 

t e s t i f i e d t h a t t h e p a r t i e s had c o n s i d e r e d t h e m o n t h l y payment 

a " p r o p e r t y s e t t l e m e n t . " 

The m other s t a t e d t h a t h e r a t t o r n e y had o b t a i n e d 

d o c u m e n t a t i o n f r o m t h e company t h a t h a n d l e d t h e f a t h e r ' s t r u s t 

f u n d and t h a t she had had h e r a t t o r n e y p r e p a r e an i t e m i z a t i o n 

o f a l l t h e b e n e f i t s t h e f a t h e r had r e c e i v e d f r o m t h e t r u s t 

f u n d i n e x c e s s o f t h e $700 he had been r e c e i v i n g on a m o n t h l y 

b a s i s f r o m t h e t r u s t f u n d a t t h e t i m e o f t h e d i v o r c e . The 

m o t h e r t e s t i f i e d t h a t t h e f a t h e r ' s t r u s t f u n d had been p a y i n g 
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a p o r t i o n o f h i s c h i l d s u p p o r t and h i s s t u d e n t l o a n s , a s w e l l 

a s o t h e r b e n e f i t s f o r t h e f a t h e r , i n c l u d i n g $85,000 t o w a r d t h e 

p u r c h a s e o f a house f o r t h e f a t h e r . She s t a t e d t h a t , 

a c c o r d i n g t o h e r a t t o r n e y ' s c a l c u l a t i o n s , s h e was p r e s e n t l y 

e n t i t l e d t o a t l e a s t $53,970.47 i n payments f r o m t h e t r u s t 

f u n d , as w e l l as i n t e r e s t on t h a t amount o f $11,986.46. 

The mother s u b m i t t e d summaries o f t h e d o c u m e n t a t i o n h e r 

a t t o r n e y had o b t a i n e d r e l a t i v e t o t h e f a t h e r ' s t r u s t f u n d . 

Those summaries showed what e a c h p a r t y had r e c e i v e d f r o m t h e 

t r u s t f u n d on a m o n t h l y b a s i s , as w e l l as o n e - t i m e payments 

t h e t r u s t f u n d had made t o o r on b e h a l f o f t h e f a t h e r f o r 

i t e m s s u c h as t r a v e l e x p e n s e s , e s t a t e - p l a n n i n g work, and t h e 

p u r c h a s e o f a h o u s e . The summaries i n d i c a t e d t h a t i n M a r c h 

2007 t h e t r u s t f u n d began m a k i n g m o n t h l y payments on b e h a l f o f 

t h e f a t h e r f o r h i s s t u d e n t l o a n s . 1 Those summaries were 

1The m o t h e r a l s o s u b m i t t e d two compact d i s c s t h a t , 
a c c o r d i n g t o h e r , c o n t a i n e l e c t r o n i c c o p i e s o f t h e documents 
h e r a t t o r n e y h a d o b t a i n e d f r o m t h e company h a n d l i n g t h e 
f a t h e r ' s t r u s t f u n d . However, e x c e p t f o r an e l e c t r o n i c 
v e r s i o n o f t h e r e c o r d o f a p p e a l i n t h e p r i o r a p p e a l and 
c e r t a i n o t h e r f i l e s r e l a t e d t o an e n t i r e l y d i f f e r e n t c a s e , t h e 
f i l e s on t h o s e d i s c s a r e p r o t e c t e d b y p a s s w o r d s , and t h e r e i s 
no i n d i c a t i o n t h a t t h e m o t h e r p r o v i d e d t h e t r i a l c o u r t w i t h 
t h o s e p a s s w o r d s n e c e s s a r y t o a c c e s s t h e f i l e s on t h o s e d i s c s . 
A l t h o u g h t h e d i s c s a r e p a r t o f t h e r e c o r d on a p p e a l , t h i s 
c o u r t was n o t p r o v i d e d w i t h t h e p a s s w o r d s n e c e s s a r y t o a c c e s s 

8 



2100358 

i n t r o d u c e d i n t o e v i d e n c e w i t h o u t o b j e c t i o n . 

The m o t h e r t e s t i f i e d t h a t t h e f a t h e r owed h e r c h i l d 

s u p p o r t b a s e d on t h e f a c t t h a t t h e t r i a l c o u r t ' s p r e v i o u s 

m o d i f i c a t i o n o f t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n had been 

r e t r o a c t i v e t o J u n e o f 2008. She a l s o t e s t i f i e d t h a t she was 

s e e k i n g an a t t o r n e y ' s f e e o f $10,000. 

On November 9, 2010, t h e t r i a l c o u r t e n t e r e d a j u d g m e n t 

t e r m i n a t i n g t h e f a t h e r ' s o b l i g a t i o n u n d e r p a r a g r a p h f i v e o f 

t h e p a r t i e s ' d i v o r c e j u d g m e n t t o p ay t h e mother a p o r t i o n o f 

t h e income o f h i s t r u s t . The t r i a l c o u r t c o n s t r u e d t h a t 

o b l i g a t i o n as p e r i o d i c a l i m o n y and s p e c i f i c a l l y f o u n d t h a t i t 

was due t o be t e r m i n a t e d b e c a u s e t h e mother had a d m i t t e d t o 

c o h a b i t i n g w i t h h e r b o y f r i e n d . The t r i a l c o u r t a l s o awarded 

c u s t o d y o f t h e p a r t i e s ' d a u g h t e r t o t h e f a t h e r and m o d i f i e d 

t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n . The t r i a l c o u r t d e n i e d 

t h e p a r t i e s ' r e m a i n i n g c l a i m s . The t r i a l c o u r t made o n l y a 

s i n g l e f i n d i n g o f f a c t i n t h e j u d g m e n t -- t h a t t h e mot h e r had 

a d m i t t e d t o c o h a b i t i n g w i t h h e r b o y f r i e n d ; t h e t r i a l c o u r t 

made no f i n d i n g s o f f a c t b e a r i n g on t h e m o t h e r ' s a l l e g a t i o n s 

t h e i n f o r m a t i o n on them r e l a t e d t o t h e f a t h e r ' s t r u s t f u n d , 
and, as a r e s u l t , t h i s c o u r t has bee n u n a b l e t o c o n s i d e r any 
s u c h i n f o r m a t i o n c o n t a i n e d on t h o s e d i s c s . 
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t h a t t h e f a t h e r was i n a r r e a r s as t o h i s c h i l d - s u p p o r t 

o b l i g a t i o n o r t h a t he had f a i l e d t o pay an a t t o r n e y f e e t o h e r 

as t h e t r i a l c o u r t had p r e v i o u s l y o r d e r e d . 

The m o t h e r f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e t h e 

j u d g m e n t i n w h i c h she a r g u e d t h a t t h e f a t h e r ' s r e q u e s t f o r 

c u s t o d y o f t h e p a r t i e s ' d a u g h t e r was no l o n g e r p e n d i n g a t t h e 

t i m e o f t h e t r i a l and t h a t no e v i d e n c e was p u t f o r w a r d i n 

s u p p o r t o f t h a t r e q u e s t . She a l s o a r g u e d t h a t t h e t r i a l c o u r t 

had e r r e d i n i n t e r p r e t i n g p a r a g r a p h f i v e o f t h e d i v o r c e 

j u d g m e n t as p r o v i d i n g an award o f p e r i o d i c a l i m o n y t o t h e 

m o t h e r and t h a t t h e t r i a l c o u r t s h o u l d have h e l d t h e f a t h e r i n 

c o n t e m p t f o r f a i l i n g t o p ay amounts t h a t were due p u r s u a n t t o 

t h a t p r o v i s i o n . The t r i a l c o u r t g r a n t e d t h e m o t h e r ' s m o t i o n 

i n p a r t and s e t a s i d e t h o s e p o r t i o n s o f i t s j u d g m e n t m o d i f y i n g 

c u s t o d y o f t h e p a r t i e s ' d a u g h t e r and m o d i f y i n g t h e f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n . The t r i a l c o u r t d e n i e d t h e b a l a n c e 

o f t h e m o t h e r ' s p o s t j u d g m e n t m o t i o n . The m o t h e r a p p e a l s . 

On a p p e a l , t h e m o t h e r c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d 

i n c o n c l u d i n g t h a t t h e award o f a p o r t i o n o f t h e income f r o m 

t h e f a t h e r ' s t r u s t c o n s t i t u t e d an award o f p e r i o d i c a l i m o n y 
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r a t h e r t h a n an award o f a l i m o n y i n g r o s s . 2 She p o i n t s o u t 

t h a t p a r a g r a p h f o u r o f t h e d i v o r c e j u d g m e n t p r o v i d e s t h a t 

" [ e ] a c h p a r t y w a i v e s a l l c l a i m s t o a l i m o n y , p a s t , p r e s e n t , and 

f u t u r e , " and t h a t she t e s t i f i e d a t t h e h e a r i n g t h a t t h e award 

o f f u n d s i n p a r a g r a p h f i v e had " a l w a y s been a p r o p e r t y 

s e t t l e m e n t . " Thus, she a r g u e s , t h a t p o r t i o n o f t h e t r i a l 

c o u r t ' s j u d g m e n t t e r m i n a t i n g t h e f a t h e r ' s o b l i g a t i o n t o pay 

f u n d s t o t h e m other u n d e r p a r a g r a p h f i v e o f t h e d i v o r c e 

j u d g m e n t s h o u l d be r e v e r s e d . We d i s a g r e e . 

I n D a n i e l v. D a n i e l , 841 So. 2d 124 6 ( A l a . C i v . App. 

2 0 0 2 ) , t h i s c o u r t d i s c u s s e d t h e d i f f e r e n c e b e tween p e r i o d i c 

a l i m o n y and a l i m o n y i n g r o s s : 

"Our supreme c o u r t has e x p l a i n e d t h e d i f f e r e n c e 
b e t ween p e r i o d i c a l i m o n y and a l i m o n y i n g r o s s . 
Hager v. Hager, 293 A l a . 47, 299 So. 2d 743 ( 1 9 7 4 ) . 
A l i m o n y i n g r o s s i s c o n s i d e r e d ' c o m p e n s a t i o n f o r t h e 
[ r e c i p i e n t s p o u s e ' s ] i n c h o a t e m a r i t a l r i g h t s [ a n d ] 
... may a l s o r e p r e s e n t a d i v i s i o n o f t h e f r u i t s o f 
t h e m a r r i a g e where l i q u i d a t i o n o f a c o u p l e ' s j o i n t l y 
owned a s s e t s i s n o t p r a c t i c a b l e . ' Hager v. Hager, 
293 A l a . a t 54, 299 So. 2d a t 749. An 

2 A l t h o u g h t h e m o t h e r does n o t u s e t h e p h r a s e " a l i m o n y i n 
g r o s s " i n h e r p r i n c i p a l a p p e l l a t e b r i e f , i t i s c l e a r f r o m h e r 
r e p l y b r i e f t h a t she i s c o n t e n d i n g t h a t t h e a w a r d i n p a r a g r a p h 
f i v e c o n s t i t u t e s a l i m o n y i n g r o s s , w h i c h i s a f o r m o f p r o p e r t y 
s e t t l e m e n t . See L a m b e r t v. L a m b e r t , 22 So. 3d 480, 485 ( A l a . 
C i v . App. 2008) ( " ' [ A ] l i m o n y i n g r o s s i s a f o r m o f p r o p e r t y 
s e t t l e m e n t . ' " ( q u o t i n g T e n E y c k v. T e nEyck, 885 So. 2d 146, 152 
( A l a . C i v . App. 2 0 0 3 ) ) ) . 
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a l i m o n y - i n - g r o s s award 'must s a t i s f y two 
r e q u i r e m e n t s , (1) t h e t i m e o f payment and t h e amount 
must be c e r t a i n , and (2) t h e r i g h t t o a l i m o n y must 
be v e s t e d . ' Cheek v. Cheek, 500 So. 2d 17, 18 ( A l a . 
C i v . App. 1 9 8 6 ) . I t must a l s o be p a y a b l e o u t o f t h e 
p r e s e n t e s t a t e o f t h e p a y i n g s p o u s e as t h a t e s t a t e 
e x i s t s a t t h e t i m e o f t h e d i v o r c e . Hager v. H ager, 
293 A l a . a t 55, 299 So. 2d a t 750. I n o t h e r w o r d s , 
a l i m o n y i n g r o s s i s a f o r m o f p r o p e r t y s e t t l e m e n t . 
Hager v. Hager, 293 A l a . a t 54, 299 So. 2d a t 749. 
An a l i m o n y - i n - g r o s s award i s g e n e r a l l y n o t 
m o d i f i a b l e . I d . 

" P e r i o d i c a l i m o n y , on t h e o t h e r hand, ' i s an 
a l l o w a n c e f o r t h e f u t u r e s u p p o r t o f t h e [ r e c i p i e n t 
s p o u s e ] p a y a b l e f r o m t h e c u r r e n t e a r n i n g s o f t h e 
[ p a y i n g s p o u s e ] . ' Hager v. H ager, 293 A l a . a t 55, 
299 So. 2d a t 750. I t s p u r p o s e ... ' i s t o s u p p o r t 
t h e f o r m e r d e p e n d e n t s p o u s e and t o e n a b l e t h a t 
s p o u s e , t o t h e e x t e n t p o s s i b l e , t o m a i n t a i n t h e 
s t a t u s t h a t t h e p a r t i e s had e n j o y e d d u r i n g t h e 
m a r r i a g e , u n t i l t h e s p o u s e i s s e l f - s u p p o r t i n g o r 
m a i n t a i n i n g a s t a t u s s i m i l a r t o t h e one e n j o y e d 
d u r i n g t h e m a r r i a g e . ' O'Neal v. O ' N e a l , 678 So. 2d 
161, 165 ( A l a . C i v . App. 1 996) ( e m p h a s i s a d d e d ) . 
P e r i o d i c a l i m o n y i s m o d i f i a b l e b a s e d upon changes i n 
t h e p a r t i e s ' f i n a n c i a l c o n d i t i o n s o r n e e d s , s u c h as 
an i n c r e a s e i n t h e need o f t h e r e c i p i e n t s p o u s e , a 
d e c r e a s e i n t h e income o f t h e p a y i n g s p o u s e , o r an 
i n c r e a s e i n t h e income o f t h e r e c i p i e n t s p o u s e . See  
T i b b e t t s v. T i b b e t t s , 762 So. 2d 856, 858 ( A l a . C i v . 
App. 1 9 9 9 ) . The p a y i n g s p o u s e ' s d u t y t o pay 
p e r i o d i c a l i m o n y may be t e r m i n a t e d by p e t i t i o n and 
p r o o f t h a t t h e r e c i p i e n t s p o u s e has r e m a r r i e d o r i s 
c o h a b i t i n g w i t h a member o f t h e o p p o s i t e s e x . A l a . 

Code 1975, § 3 0 - 2 - 5 5 . " 

841 So. 2d a t 1250. 

As p r e v i o u s l y n o t e d , p a r a g r a p h f i v e o f t h e d i v o r c e 

j u d g m e n t p r o v i d e s : 

12 



2100358 

" 5 . The p a r t i e s a g r e e t h a t t h e [ f a t h e r ] s h a l l 
p a y t o t h e [mother] t h e sum o f $296 p e r month f r o m 
t h e income o f t h e t r u s t w h i c h i s i d e n t i f i e d as 'The 
H e l e n T r a n e Hood T r u s t f o r t h e B e n e f i t o f B e n j a m i n 
S c o t t Hood,' w i t h s a i d m o n t h l y payment t o i n c r e a s e 
by t h e same p e r c e n t a g e as t h e i n c r e a s e i n t h e 
m o n t h l y b e n e f i t s i n c r e a s e w h i c h a r e p a i d t o t h e 
[ f a t h e r ] f r o m s a i d t r u s t . " 

The amount o f an award o f a l i m o n y i n g r o s s i s r e q u i r e d t o be 

c e r t a i n , see D a n i e l , s u p r a ; h owever, t h e award made i n t h i s 

p a r a g r a p h i s n o t . F i r s t , t h e r e i s no p r o v i s i o n l i m i t i n g t h e 

amount o f t i m e d u r i n g w h i c h t h e award i s t o be p a i d . S e c o n d , 

t h e award was s u b j e c t t o an a u t o m a t i c i n c r e a s e upon t h e 

h a p p e n i n g o f an u n c e r t a i n f u t u r e e v e n t , i . e . , an i n c r e a s e i n 

b e n e f i t s p a i d t o t h e f a t h e r . Thus, t h e r e i s no way t o 

d e t e r m i n e t h e amount o f t h e award t o w h i c h t h e mother was 

e n t i t l e d . See Rose v. Rose, [Ms. 2081182, A p r i l 1, 2011] 

So. 3d ___ , ___ ( A l a . C i v . App. 2011) ( " A d d i t i o n a l l y , t h e 

f o r m e r w i f e ' s award o f a s h a r e o f t h e f o r m e r h u s b a n d ' s 

b e n e f i t s c a n n o t be deemed t o c o n s t i t u t e an u n m o d i f i a b l e 

d i v i s i o n o f m a r i t a l p r o p e r t y , o r a l i m o n y i n g r o s s , b e c a u s e 

b o t h t h e t i m e a t w h i c h t h e f o r m e r w i f e ' s award w i l l c o m p l e t e l y 

v e s t and t h e t o t a l amount t h e f o r m e r w i f e w i l l r e c e i v e a r e 

i n d e f i n i t e . " ) . 

F u r t h e r m o r e , t h e p a r t i e s have t r e a t e d t h e award as 
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c o n s t i t u t i n g p e r i o d i c a l i m o n y r a t h e r t h a n as n o n m o d i f i a b l e 

a l i m o n y i n g r o s s . F o r e x a m p l e , b o t h p a r t i e s have s o u g h t a 

m o d i f i c a t i o n o f t h e award, t h e m other i n t h e a c t i o n t h a t l e d 

t o t h e p r e v i o u s a p p e a l and t h e f a t h e r i n t h e a c t i o n l e a d i n g t o 

t h e p r e s e n t a p p e a l . M o r e o v e r , t h e m other t e s t i f i e d t h a t she 

has c o n s i s t e n t l y t r e a t e d h e r r e c e i p t o f t h e m o n t h l y payment 

c a l l e d f o r i n p a r a g r a p h f i v e as income on h e r i n c o m e - t a x 

r e t u r n s , w h i c h i s n o t c o n s i s t e n t w i t h i t s t r e a t m e n t as a l i m o n y 

i n g r o s s b u t , i n s t e a d , i s c o n s i s t e n t w i t h i t s t r e a t m e n t as 

p e r i o d i c a l i m o n y . See Rose, So. 3d a t ("The r e c o r d 

a l s o shows t h a t t h e f o r m e r w i f e has l i s t e d h e r s h a r e o f t h e 

f o r m e r h u s b a n d ' s b e n e f i t s as income i n h e r t a x f i l i n g s - - a 

c h a r a c t e r i z a t i o n t h a t w o u l d n o t be v a l i d i f t h e f o r m e r 

h u s b a n d ' s b e n e f i t s had been d i v i d e d as m a r i t a l p r o p e r t y . " ) ; 

A d k i n s v. A d k i n s , 61 So. 3d 1071, 1077 ( A l a . C i v . App. 2010) 

("The payments a r e a l s o d e s i g n a t e d as t a x a b l e income t o t h e 

f o r m e r w i f e and t a x d e d u c t i b l e f o r t h e f o r m e r h u s b a n d , as i s 

t h e c a s e w i t h p e r i o d i c a l i m o n y . " ) ; B r u n n e r v. Ormsby, 10 So. 

3d 18, 23 ( A l a . C i v . App. 2008) ("The p a r t i e s a l s o s t a t e d 

t h e i r i n t e n t t h a t t h e payments n o t be t r e a t e d as t a x a b l e 

income by t h e f o r m e r w i f e o r as a t a x d e d u c t i o n by t h e f o r m e r 
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h u s b a n d . The f o r m e r h u s b a n d a d m i t s i n h i s b r i e f t h a t t h i s 

p r o v i s i o n l e n d s s u p p o r t t o t h e f o r m e r w i f e ' s argument t h a t t h e 

a l i m o n y award was i n t e n d e d t o be ' i n g r o s s . ' " ) . 

The f a c t t h a t t h e p a r t i e s p u r p o r t e d t o w a i v e t h e i r 

" c l a i m s t o a l i m o n y , p a s t , p r e s e n t and f u t u r e , " i n a s e p a r a t e 

p a r a g r a p h o f t h e d i v o r c e j u d g m e n t does n o t p e r s u a d e us t h a t 

p a r a g r a p h f i v e o f t h e d i v o r c e j u d g m e n t p r o v i d e d f o r an award 

o f a l i m o n y i n g r o s s r a t h e r t h a n an award o f p e r i o d i c a l i m o n y . 

The c h a r a c t e r i z a t i o n o f an award i n a d i v o r c e j u d g m e n t as 

a l i m o n y i n g r o s s o r p e r i o d i c a l i m o n y i s p r o p e r l y d e t e r m i n e d 

f r o m t h e s u b s t a n c e o f t h e award r a t h e r t h a n f r o m i t s f o r m o r 

l a b e l . See K e n c h e l v. K e n c h e l , 440 So. 2d 567, 569 ( A l a . C i v . 

App. 1 9 8 3 ) . I n t h e p r e s e n t c a s e , as we have d i s c u s s e d , t h e 

s u b s t a n c e o f t h e award i n p a r a g r a p h f i v e c o m p o r t s more r e a d i l y 

w i t h i t s c h a r a c t e r i z a t i o n as p e r i o d i c a l i m o n y r a t h e r t h a n as 

a l i m o n y i n g r o s s , as does t h e p a r t i e s ' i n t e n t , as g l e a n e d f r o m 

t h e i r t r e a t m e n t o f t h e award a f t e r t h e e n t r y o f t h e d i v o r c e 

j u d g m e n t . 

B e c a u s e p a r a g r a p h f i v e o f t h e d i v o r c e j u d g m e n t p r o v i d e d 

f o r an award o f p e r i o d i c a l i m o n y r a t h e r t h a n an award o f 

a l i m o n y i n g r o s s , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e r r 
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i n t e r m i n a t i n g t h e f a t h e r ' s o b l i g a t i o n u n d e r t h a t p a r a g r a p h . 

S e c t i o n 30-2-55, A l a . Code 1975, p r o v i d e s , i n r e l e v a n t p a r t : 

"Any d e c r e e o f d i v o r c e p r o v i d i n g f o r p e r i o d i c 
payments o f a l i m o n y s h a l l be m o d i f i e d by t h e c o u r t 
t o p r o v i d e f o r t h e t e r m i n a t i o n o f s u c h a l i m o n y upon 
p e t i t i o n o f a p a r t y t o t h e d e c r e e and p r o o f t h a t t h e 
s p o u s e r e c e i v i n g s u c h a l i m o n y has r e m a r r i e d o r t h a t 
s u c h s p o u s e i s l i v i n g o p e n l y o r c o h a b i t i n g w i t h a 
member o f t h e o p p o s i t e s e x . " 

The m other a d m i t t e d t h a t she had been c o h a b i t i n g w i t h a p e r s o n 

o f t h e o p p o s i t e s e x s i n c e a t l e a s t November 2009. Thus, t h e 

t r i a l c o u r t p r o p e r l y t e r m i n a t e d t h e f a t h e r ' s p e r i o d i c - a l i m o n y 

o b l i g a t i o n . 

The m other n e x t c o n t e n d s t h a t t h e t r i a l c o u r t a b u s e d i t s 

d i s c r e t i o n i n d e n y i n g h e r m o t i o n f o r c o n t e m p t b e c a u s e , she 

s a y s , t h e e v i d e n c e was u n d i s p u t e d t h a t t h e f a t h e r had v i o l a t e d 

t h e t e r m s o f p a r a g r a p h f i v e o f t h e d i v o r c e j u d g m e n t by f a i l i n g 

t o i n c r e a s e t h e payments t o t h e m other r e q u i r e d t h e r e u n d e r i n 

t h e same p r o p o r t i o n t h a t t h e t r u s t f u n d had i n c r e a s e d i t s 

payments t o him. As t o c e r t a i n a l i m o n y payments u n d e r t h a t 

p a r a g r a p h due b e f o r e November 2009, we a g r e e . 

D i s c u s s i n g c o n t e m p t , t h i s c o u r t has w r i t t e n : 

" ' " C i v i l c o n t e m p t " i s d e f i n e d as a 
" w i l l f u l , c o n t i n u i n g f a i l u r e o r r e f u s a l o f 
any p e r s o n t o c o m p l y w i t h a c o u r t ' s l a w f u l 
w r i t , s u b p o e n a , p r o c e s s , o r d e r , r u l e , o r 
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command t h a t by i t s n a t u r e i s s t i l l c a p a b l e 
o f b e i n g c o m p l i e d w i t h . " R u l e 
7 0 A ( a ) ( 2 ) ( D ) , A l a . R. C i v . P. The 
d e t e r m i n a t i o n o f w h e t h e r a p a r t y i s i n 
c o n t e m p t i s w i t h i n t h e sound d i s c r e t i o n o f 
t h e t r i a l c o u r t , and t h a t d e t e r m i n a t i o n 
w i l l n o t be r e v e r s e d a b s e n t a s h o w i n g t h a t 
t h e c o u r t e x c e e d e d t h e l i m i t s o f i t s 
d i s c r e t i o n . S t a c k v. S t a c k , 646 So. 2d 51 
( A l a . C i v . App. 1 9 9 4 ) . ' 

"'Routzong v. B a k e r , 20 So. 3d 8 02 , 8 1 0 ( A l a . C i v . 
App. 2 0 0 9 ) . '"The f a i l u r e t o p e r f o r m an a c t 
r e q u i r e d by t h e c o u r t f o r t h e b e n e f i t o f an o p p o s i n g 
p a r t y c o n s t i t u t e s c i v i l c o n t e m p t . " C a r t e r v. S t a t e  
ex r e l . B u l l o c k C o u n t y , 393 So. 2d 1368, 1370 ( A l a . 
1 9 8 1 ) . ' J.K.L.B. Farms, LLC v. P h i l l i p s , 975 So. 2d 
1001, 1012 ( A l a . C i v . App. 2 0 0 7 ) . F u r t h e r m o r e , 
' " [ t ] h e p u r p o s e o f a c i v i l c o n t e m p t p r o c e e d i n g i s t o 
e f f e c t u a t e c o m p l i a n c e w i t h c o u r t o r d e r s and n o t t o 
p u n i s h t h e c o n t e m n o r . " W a t t s v. W a t t s , 706 So. 2d 
749, 751 ( A l a . C i v . App. 1 9 9 7 ) . ' H a l l v. H a l l , 892 
So. 2d 958, 962 ( A l a . C i v . App. 2 0 0 4 ) . " 

Reed v. Dyas, 28 So. 3d 6, 8 ( A l a . C i v . App. 2 0 0 9 ) . 

I n t h e p r i o r a p p e a l , t h i s c o u r t w r o t e : 

" I n t h i s c a s e , t h e f a t h e r o p e n l y a c k n o w l e d g e d 
t h a t he had n o t c o m p l i e d w i t h t h a t p a r t o f p a r a g r a p h 
f i v e t h a t r e q u i r e d him t o i n c r e a s e t h e payment t o 
t h e m o t h e r i n p r o p o r t i o n t o t h e i n c r e a s e i n t h e 
amount o f f u n d s he r e c e i v e d f r o m t h e t r u s t f u n d . 
The f a t h e r a d m i t t e d t h a t t h e f u n d s he r e c e i v e d f r o m 
t h e t r u s t f u n d had i n c r e a s e d o v e r t h e y e a r s s i n c e 
t h e d i v o r c e and t h a t he had n o t i n c r e a s e d t h e 
p r o p o r t i o n a t e payment t o t h e m o t h e r as r e q u i r e d by 
p a r a g r a p h f i v e o f t h e d i v o r c e j u d g m e n t . The f a t h e r 
does n o t c o n t e n d t h a t he was u n a b l e t o pay t h e 
a d d i t i o n a l amount. R a t h e r , he c o n t e n d s t h a t t h e 
amounts p a i d by h i s f a m i l y o r t h e t r u s t f u n d on h i s 
b e h a l f e x c e e d t h e amount he was r e q u i r e d t o have 
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p a i d u n d e r p a r a g r a p h f i v e . 

"However, a l t h o u g h i t i s c l e a r t h a t t h e f a t h e r 
d i d n o t c o m p l y w i t h t h e p r o v i s i o n s o f p a r a g r a p h f i v e 
o f t h e d i v o r c e j u d g m e n t , t h e r e c o r d does n o t c o n t a i n 
any e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t r e g a r d i n g 
when t h e amounts p a i d t o t h e f a t h e r by t h e t r u s t 
f u n d i n c r e a s e d o r by how much t h o s e payments had 
i n c r e a s e d . Thus, t h e r e was no way f o r t h e t r i a l 
c o u r t t o d e t e r m i n e , b a s e d on t h e e v i d e n c e p r e s e n t e d 
t o i t , when, and by how much, t h e payments t o t h e 
moth e r s h o u l d have been i n c r e a s e d p u r s u a n t t o t h e 
r e q u i r e m e n t s o f p a r a g r a p h f i v e . G i v e n t h e l a c k o f 
e v i d e n c e i n t h e r e c o r d p e r t a i n i n g t o t h e s p e c i f i c 
f a c t s o f t h i s i s s u e , we c a n n o t s a y t h a t t h e t r i a l 
c o u r t e x c e e d e d i t s d i s c r e t i o n i n f a i l i n g t o f i n d t h e 
f a t h e r i n c o n t e m p t f o r h i s f a i l u r e t o c o m p l y w i t h 
t h e t e r m s o f p a r a g r a p h f i v e o f t h e d i v o r c e 
j u d g m e n t . " 

Hood, 23 So. 3d a t 1166. The mot h e r has made t h e same 

argument i n t h e p r e s e n t a c t i o n as she d i d i n t h e p r i o r a c t i o n , 

b u t , u n l i k e i n t h e p r i o r a c t i o n , t h e m o t h e r has p r o v i d e d 

e v i d e n c e as t o payments made t o h e r and t o t h e f a t h e r f r o m t h e 

f a t h e r ' s t r u s t f u n d . T h e r e f o r e , i n t h i s a c t i o n , t h e mo t h e r 

has p r o v i d e d a b a s i s on w h i c h t h e c o u r t s may d e t e r m i n e t h e 

e x t e n t t o w h i c h t h e f a t h e r s h o u l d have i n c r e a s e d h i s payments 

t o h e r p u r s u a n t t o p a r a g r a p h f i v e o f t h e d i v o r c e j u d g m e n t . 3 

3We n o t e t h a t t h e f a t h e r has n o t a s s e r t e d t h e d o c t r i n e o f 
r e s j u d i c a t a as a b a r t o t h e m o t h e r ' s c o n t e m p t a c t i o n a g a i n s t 
him, d e s p i t e t h e f a c t t h a t h e r a c t i o n r a i s e s t h e same i s s u e s 
as h e r p r i o r c o n t e m p t p e t i t i o n t h a t was l i t i g a t e d t o a f i n a l 
j u d g m e n t . "Res j u d i c a t a i s an a f f i r m a t i v e d e f e n s e and i f i t 
i s n o t r a i s e d i n t h e t r i a l c o u r t , i t i s deemed t o have been 
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I t i s u n d i s p u t e d t h a t , a t t h e t i m e o f t h e d i v o r c e , t h e 

f a t h e r ' s t r u s t f u n d was p a y i n g him $700 m o n t h l y . The e v i d e n c e 

t h e m other p r e s e n t e d i n t h i s a c t i o n d e m o n s t r a t e s t h a t 

a d d i t i o n a l f u n d s f r o m t h e t r u s t f u n d were u s e d t o make t h e 

f a t h e r ' s m o n t h l y s t u d e n t - l o a n payment o f a p p r o x i m a t e l y $187 

f o r him b e g i n n i n g i n M a r c h 2007. I t a l s o d e m o n s t r a t e s t h a t , 

by t h a t t i m e , f u n d s f r o m t h e t r u s t f u n d were b e i n g u s e d t o pay 

t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n t o t h e m other o f $ 5 2 5 4 

and t h a t i t was m a k i n g a m o n t h l y payment o f $200 t o t h e 

f a t h e r . Thus, i t a p p e a r s t h a t , by M a r c h 2007, t h e m o n t h l y 

b e n e f i t s p a i d t o o r on b e h a l f o f t h e f a t h e r had begun t o 

e x c e e d $ 7 0 0 . 5 However, i t i s u n d i s p u t e d t h a t t h e f a t h e r d i d 

w a i v e d . " I m p e r i a l Crown M a r k e t i n g C o r p . v. W r i g h t , 560 So. 2d 
1025, 1027 ( A l a . 1 9 8 9 ) . 

4 T h i s payment a p p e a r s t o r e p r e s e n t an amount o f c h i l d 
s u p p o r t t h a t t h e f a t h e r h a d v o l u n t a r i l y i n c r e a s e d f r o m what 
ha d b e e n o r d e r e d i n t h e d i v o r c e j u d g m e n t . 

5 I n h i s a p p e l l a t e b r i e f , t h e f a t h e r a r g u e s t h a t t h e 
m o n t h l y b e n e f i t s he r e c e i v e d f r o m t h e t r u s t f u n d n e v e r 
e x c e e d e d $ 7 0 0 , r e l y i n g on t e s t i m o n y f r o m t h e m o t h e r i n w h i c h 
she a g r e e d w i t h t h e f a t h e r ' s a t t o r n e y on c r o s s - e x a m i n a t i o n 
t h a t t h e f a t h e r h a d n o t b e e n p a i d more t h a n $700 p e r month b y 
t h e t r u s t . However, when t h e w h o l e c o n t e x t o f t h e m o t h e r ' s 
t e s t i m o n y i s c o n s i d e r e d , i t i s c l e a r t h a t , i n a g r e e i n g w i t h 
t h e f a t h e r ' s a t t o r n e y , she was n o t c o n s i d e r i n g t h e i t e m s , s u c h 
as t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n , t h a t t h e t r u s t f u n d 
h a d begun t o p a y on t h e f a t h e r ' s b e h a l f . 
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n o t , a t any p o i n t , i n c r e a s e t h e p e r i o d i c a l i m o n y he was p a y i n g 

t o t h e w i f e as r e q u i r e d by p a r a g r a p h f i v e b a s e d on t h e 

i n c r e a s e i n t h e m o n t h l y b e n e f i t s he r e c e i v e d f r o m h i s t r u s t 

f u n d . 

I n f a i l i n g t o i n c r e a s e t h e amount o f a l i m o n y due t h e 

mot h e r p u r s u a n t t o p a r a g r a p h f i v e o f t h e d i v o r c e j u d g m e n t , t h e 

f a t h e r " f a i l [ e d ] t o p e r f o r m an a c t r e q u i r e d by t h e c o u r t f o r 

t h e b e n e f i t o f " t h e m o t h e r . Reed, 28 So. 3d a t 8. Thus, we 

c o n c l u d e t h a t t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n when i t 

f a i l e d t o h o l d t h e f a t h e r i n c o n t e m p t . To t h a t e x t e n t , t h e 

t r i a l c o u r t ' s j u d g m e n t i s r e v e r s e d , and t h e c a u s e i s remanded 

f o r t h e t r i a l c o u r t t o e n t e r a j u d g m e n t a d j u d g i n g t h e f a t h e r 

t o be i n c o n t e m p t . 6 

We n o t e however, t h a t , t o t h e e x t e n t t h e t r i a l c o u r t d i d 

n o t h o l d t h e f a t h e r i n c o n t e m p t f o r any p e r i o d i c - a l i m o n y 

payments t h a t he f a i l e d t o make a f t e r he f i l e d h i s p e t i t i o n t o 

t e r m i n a t e t h a t a l i m o n y o b l i g a t i o n , t h e t r i a l c o u r t a c t e d 

a p p r o p r i a t e l y . D i s c u s s i n g t h e t e r m i n a t i o n o f p e r i o d i c a l i m o n y 

6 A l t h o u g h we c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n 
f a i l i n g t o h o l d t h e f a t h e r i n c o n t e m p t , we w i l l l e a v e i t t o 
t h e t r i a l c o u r t t o d e t e r m i n e , b a s e d on t h e e v i d e n c e p r e s e n t e d , 
t h e p e r i o d d u r i n g w h i c h t h e f a t h e r was i n v i o l a t i o n o f t h e 
d i v o r c e j u d g m e n t and t h e amount owed t h e m o t h e r as a r e s u l t o f 
t h a t v i o l a t i o n . 
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b a s e d on t h e r e c e i v i n g s p o u s e ' s c o h a b i t a t i o n w i t h someone o f 

t h e o p p o s i t e s e x , o u r supreme c o u r t has w r i t t e n : 

"The C o u r t o f C i v i l A p p e a l s , i n i t s c a s e s 
c o n s t r u i n g § 30-2-55, has e s t a b l i s h e d t h e r u l e t h a t 
'once t h e r e i s s u f f i c i e n t p r o o f t h a t t h e s p o u s e i s 
o p e n l y l i v i n g o r c o h a b i t a t i n g w i t h a member o f t h e 
o p p o s i t e s e x , no a l i m o n y a c c r u e s o r m a t u r e s b e y o n d 
t h e t i m e t h a t s u c h c o h a b i t a t i o n b e g a n . ' R u s s e l l v.  
R u s s e l l , 586 So. 2d 12, 13 ( A l a . C i v . App. 1 9 9 1 ) . 
See Wood v. Wood, 682 So. 2d 138 6 ( A l a . C i v . App. 
1 9 9 6 ) . T h e r e f o r e , t h e h u s b a n d i s n o t l i a b l e f o r any 
a l i m o n y a f t e r t h e d a t e t h e w i f e began c o h a b i t a t i n g 
w i t h h e r b o y f r i e n d i n 1986. The t r i a l c o u r t t h u s 
e r r e d i n f i n d i n g t h e h u s b a n d i n c o n t e m p t and i n 
o r d e r i n g h i m t o pay a l i m o n y f o r t h a t p e r i o d a f t e r 
t h e c o h a b i t a t i o n b e g a n . " 

Ex p a r t e Ward, 782 So. 2d 1285, 1288 ( A l a . 2000 ). As 

p r e v i o u s l y n o t e d , t h e mother began c o h a b i t i n g w i t h h e r 

b o y f r i e n d a t l e a s t as e a r l y as November 2009, w h i c h i s when 

t h e f a t h e r s t o p p e d p a y i n g p e r i o d i c a l i m o n y t o h e r and a f t e r he 

had f i l e d h i s p e t i t i o n t o t e r m i n a t e h i s a l i m o n y o b l i g a t i o n . 

Thus, t h e t r i a l c o u r t d i d n o t e r r i n f a i l i n g t o h o l d t h e 

f a t h e r i n c o n t e m p t w i t h r e g a r d t o any a l i m o n y payments t h e 

moth e r c l a i m s f o r t h e p e r i o d f o l l o w i n g November 2009. 

F i n a l l y , t h e mot h e r c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d 

i n f a i l i n g t o h o l d t h e f a t h e r i n c o n t e m p t b e c a u s e o f h i s 

f a i l u r e t o pay c e r t a i n c h i l d s u p p o r t t h a t , she s a y s , had 

a c c r u e d . However, t h e mother f a i l e d t o p r e s e r v e t h a t i s s u e 
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f o r a p p e a l . I n K e l l e y v. K e l l e y , 52 So. 3d 534 ( A l a . C i v . 

App. 2 0 1 0 ) , t h i s c o u r t w r o t e : 

"The w i f e n e x t a s s e r t s t h a t t h e t r i a l c o u r t 
e x c e e d e d i t s d i s c r e t i o n by f a i l i n g t o f i n d t h e 
h u s b a n d i n c o n t e m p t o f c o u r t f o r h i s f a i l u r e t o pay 
a l i m o n y , t o m a i n t a i n h e a l t h i n s u r a n c e on t h e w i f e , 
and t o p r e s e r v e t h e m a r i t a l a s s e t s i n a c c o r d w i t h 
t h e p e n d e n t e l i t e o r d e r . ... 

"We c a n n o t a d d r e s s t h e i s s u e s r e g a r d i n g u n p a i d 
a l i m o n y and h e a l t h i n s u r a n c e b e c a u s e t h e w i f e f a i l e d 
t o p r e s e r v e t h o s e i s s u e s f o r a p p e a l . ' [ I ] n a 
n o n j u r y c a s e i n w h i c h t h e t r i a l c o u r t makes no 
s p e c i f i c f i n d i n g s o f f a c t , a p a r t y must move f o r a 
new t r i a l o r o t h e r w i s e p r o p e r l y r a i s e b e f o r e t h e 
t r i a l c o u r t t h e q u e s t i o n r e l a t i n g t o t h e s u f f i c i e n c y 
o r w e i g h t o f t h e e v i d e n c e i n o r d e r t o p r e s e r v e t h a t 
q u e s t i o n f o r a p p e l l a t e r e v i e w . ' New P r o p s . , L.L.C.  
v. S t e w a r t , 905 So. 2d 797, 801-02 ( A l a . 2 0 0 4 ) . See  
a l s o P o i n t C l e a r L a n d i n g A s s ' n , I n c . v. K a y l o r , 959 
So. 2d 672, 677 ( A l a . C i v . App. 2006) ( a c c o r d ) ; and 
R u l e 5 2 ( b ) , A l a . R. C i v . P. 

" I n t h i s c a s e , t h e t r i a l c o u r t made no f i n d i n g s 
o f f a c t ; i t s i m p l y e n t e r e d a judgment d i v o r c i n g t h e 
p a r t i e s and d i v i d i n g t h e m a r i t a l p r o p e r t y . A l t h o u g h 
t h e w i f e f i l e d a p o s t j u d g m e n t m o t i o n , t h e t r i a l 
c o u r t ' s f a i l u r e t o f i n d t h e h u s b a n d i n c o n t e m p t on 
t h e b a s i s o f u n p a i d a l i m o n y and l a p s e d h e a l t h 
i n s u r a n c e was n o t a s s e r t e d as e r r o r i n t h a t m o t i o n . 
As a r e s u l t , t h e w i f e has f a i l e d t o p r e s e r v e t h o s e 
i s s u e s f o r a p p e l l a t e r e v i e w . " 

52 So. 3d a t 544. 

I n t h e p r e s e n t c a s e , t h e t r i a l c o u r t d i d n o t make any 

f i n d i n g s o f f a c t r e l a t i v e t o t h e i s s u e o f c h i l d s u p p o r t . 

Thus, t o p r e s e r v e f o r a p p e a l t h e i s s u e w h e t h e r t h e e v i d e n c e 
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d e m o n s t r a t e d t h a t t h e t r i a l c o u r t was r e q u i r e d t o h o l d t h e 

f a t h e r i n c o n t e m p t f o r f a i l u r e t o pay a l l t h e c h i l d s u p p o r t 

r e q u i r e d by t h e t r i a l c o u r t ' s p r i o r j u d g m e n t s , t h e m other was 

r e q u i r e d t o have f i l e d a p o s t j u d g m e n t m o t i o n s p e c i f i c a l l y 

r a i s i n g t h a t i s s u e . K e l l e y , s u p r a . A l t h o u g h t h e m o t h e r d i d 

f i l e a p o s t j u d g m e n t m o t i o n , she d i d n o t r a i s e t h a t i s s u e , 

f o c u s i n g i n s t e a d on t h e t r i a l c o u r t ' s i m p r o p e r change o f 

c u s t o d y o f t h e p a r t i e s ' d a u g h t e r and p a r a g r a p h f i v e o f t h e 

d i v o r c e j u d g m e n t . As a r e s u l t , t h i s c o u r t c a n n o t c o n s i d e r t h e 

m o t h e r ' s c o n t e n t i o n r e l a t e d t o t h e i s s u e o f c h i l d s u p p o r t . 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e t r i a l c o u r t ' s 

j u d g ment t o t h e e x t e n t t h a t i t f a i l e d t o f i n d t h e f a t h e r i n 

c o n t e m p t f o r f a i l i n g t o p a y , b e f o r e November 2009, t h e 

a d d i t i o n a l a l i m o n y due t h e m other as a r e s u l t o f t h e i n c r e a s e 

i n t h e m o n t h l y b e n e f i t s he was p a i d f r o m h i s t r u s t f u n d . We 

a f f i r m t h e b a l a n c e o f t h e t r i a l c o u r t ' s j u d g m e n t . We remand 

t h e c a u s e f o r t h e t r i a l c o u r t t o c o n s i d e r t h e e v i d e n c e 

p r e s e n t e d and t o e n t e r a judgment c o n s i s t e n t w i t h t h i s 

o p i n i o n . B o t h p a r t i e s ' r e q u e s t s f o r an a t t o r n e y ' s f e e on 

a p p e a l a r e d e n i e d . 
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P i t t m a n , B r y a n , and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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