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R o b e r t Watson a p p e a l s f r o m a summary judgment e n t e r e d b y 

t h e E towah C i r c u i t C o u r t ("the t r i a l c o u r t " ) on h i s c l a i m o f 

b a d f a i t h a nd on h i s r e q u e s t f o r damages f o r m e n t a l a n g u i s h 

a g a i n s t L i f e I n s u r a n c e Company o f Al a b a m a ("LICOA"). We 

d i s m i s s t h e a p p e a l . 
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P r o c e d u r a l H i s t o r y 

On June 4, 20 0 9 , Watson f i l e d a c o m p l a i n t a l l e g i n g c l a i m s 

o f b r e a c h o f c o n t r a c t a n d b a d f a i t h a g a i n s t LICOA. 

S p e c i f i c a l l y , he a l l e g e d , i n p e r t i n e n t p a r t : 

"3. On o r a b o u t December 28, 1997, [LICOA] 
i s s u e d a C a n c e r U l t i m a t e P o l i c y ( p o l i c y no. H680040) 
w i t h a D a i l y H o s p i t a l Room a n d B o a r d R i d e r a nd 
R a d i a t i o n & C h e m o t h e r a p y R i d e r i n s u r i n g [ W a t s o n ] . 

"5. A c c o r d i n g t o t h e e x p r e s s t e r m s o f s a i d 
p o l i c y , [LICOA] must p a y t h e ' a c t u a l c h a r g e s ' f o r 
v a r i o u s t r e a t m e n t s a n d s e r v i c e s r e l a t i n g t o c a n c e r 
t r e a t m e n t o f [ W a t s o n ] . 

"6. The t e r m ' a c t u a l c h a r g e s ' i s s p e c i f i c a l l y 
d e f i n e d i n t h e p o l i c y as ' t h e a c t u a l c h a r g e s made b y 
a p e r s o n o r e n t i t y f u r n i s h i n g t h e s e r v i c e s , 
t r e a t m e n t o r m a t e r i a l . ' 

"7. [Watson] was d i a g n o s e d w i t h c a n c e r i n o r 
a r o u n d May 2008 and u n d e r w e n t t r e a t m e n t f o r c a n c e r 
f o r s e v e r a l months f o l l o w i n g . 

"8. [Watson] s u b m i t t e d numerous c l a i m s t o 
[LICOA] f o r s e r v i c e , t r e a t m e n t and m a t e r i a l i n 
a c c o r d a n c e w i t h t h e p o l i c y . 

"9. [LICOA] has f a i l e d o r r e f u s e d t o p a y 
[Watson's] c l a i m s as r e q u i r e d u n d e r s a i d p o l i c y . I n 
p a r t i c u l a r , [LICOA] has f a i l e d t o p a y t h e a c t u a l 
c h a r g e s f o r s e r v i c e s , t r e a t m e n t s and m a t e r i a l s 
p r e s c r i b e d by [Watson's] p h y s i c i a n s . " 

Watson a s s e r t e d t h a t t h e b r e a c h o f c o n t r a c t h a d c a u s e d h i m t o 

s u f f e r m e n t a l a n g u i s h and e m o t i o n a l d i s t r e s s . He r e q u e s t e d 

2 



2100357 

c o m p e n s a t o r y damages f o r t h e b r e a c h o f c o n t r a c t and p u n i t i v e 

damages f o r t h e b a d f a i t h f a i l u r e t o p a y . 

On J u l y 2, 2009, LICOA a n s w e r e d t h e c o m p l a i n t , and, on 

September 8, 2010, LICOA f i l e d a m o t i o n f o r a summary j u d g m e n t 

on a l l c l a i m s a s s e r t e d by Watson, a l o n g w i t h e v i d e n t i a r y 

m a t e r i a l s i n s u p p o r t t h e r e o f . On November 5, 2010, Watson 

f i l e d a b r i e f and e v i d e n t i a r y m a t e r i a l s i n o p p o s i t i o n t o t h e 

summary-judgment m o t i o n . On November 12, 2010, t h e t r i a l 

c o u r t e n t e r e d an o r d e r g r a n t i n g LICOA's m o t i o n f o r a summary 

j u d g m e n t on Watson's c l a i m o f b a d f a i t h f a i l u r e t o p a y and on 

h i s r e q u e s t f o r damages f o r m e n t a l a n g u i s h and d e n y i n g LICOA's 

summary-judgment m o t i o n on Watson's b r e a c h - o f - c o n t r a c t c l a i m . 

A l t h o u g h t h e summary-judgment o r d e r d i d n o t a d j u d i c a t e a l l t h e 

c l a i m s b e t w e e n t h e p a r t i e s , t h e t r i a l c o u r t d e t e r m i n e d t h a t 

t h e r e was no j u s t r e a s o n f o r d e l a y , and i t d i r e c t e d t h e e n t r y 

o f a f i n a l j u d g m e n t as t o t h e c l a i m s d i s p o s e d o f by t h e 

p a r t i a l summary j u d g m e n t , p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . 

P. Watson f i l e d h i s n o t i c e o f a p p e a l t o t h e A l a b a m a Supreme 

C o u r t on December 17, 2 0 1 0 ; t h a t c o u r t t r a n s f e r r e d t h e a p p e a l 

t o t h i s c o u r t , p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 
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S t a n d a r d o f R e v i e w 

"'A summary ju d g m e n t i s p r o p e r when 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h e m o v i n g p a r t y i s e n t i t l e d t o a 
j u d g m e n t as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , 
A l a . R. C i v . P. The b u r d e n i s on t h e m o v i n g 
p a r t y t o make a p r i m a f a c i e s h o w i n g t h a t 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h a t i t i s e n t i t l e d t o a j u d g m e n t as a 
m a t t e r o f l a w . I n d e t e r m i n i n g w h e t h e r t h e 
movant has c a r r i e d t h a t b u r d e n , t h e c o u r t 
i s t o v i e w t h e e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o t h e nonmoving p a r t y and t o 
draw a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r o f 
t h a t p a r t y . To d e f e a t a p r o p e r l y s u p p o r t e d 
summary judgment m o t i o n , t h e nonmoving 
p a r t y must p r e s e n t " s u b s t a n t i a l e v i d e n c e " 
c r e a t i n g a g e n u i n e i s s u e o f m a t e r i a l f a c t 
-- " e v i d e n c e o f s u c h w e i g h t and q u a l i t y 
t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l j u d gment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
A l a . Code 1975, § 12-21-12; West v.  
F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . ' 

" C a p i t a l A l l i a n c e I n s . Co. v. T h o r o u g h - C l e a n , I n c . , 
639 So. 2d 1349, 1350 ( A l a . 1 9 9 4 ) . Q u e s t i o n s o f l a w 
a r e r e v i e w e d de novo. A l a b a m a R e p u b l i c a n P a r t y v.  
M c G i n l e y , 893 So. 2d 337, 342 ( A l a . 2 0 0 4 ) . " 

P r i t c h e t t v. ICN Med. A l l i a n c e , I n c . , 938 So. 2d 933, 935 

( A l a . 2 0 0 6 ) . 

F a c t s 

The f a c t s o f t h i s c a s e a r e u n d i s p u t e d . I n 1 9 9 7 , W a t s o n 

and h i s w i f e , Lavonne Watson, p u r c h a s e d f r o m LICOA t h e " C a n c e r 
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U l t i m a t e " p o l i c y , i n c l u d i n g a r a d i a t i o n and c h e m o t h e r a p y 

r i d e r , and LICOA i s s u e d t h e Watsons p o l i c y number H680040 

(" t h e p o l i c y " ) . H o y t C a s e y , t h e v i c e p r e s i d e n t o v e r c l a i m s 

and r e i n s u r a n c e f o r LICOA, t e s t i f i e d by d e p o s i t i o n . C a s e y 

t e s t i f i e d t h a t t h e p o l i c y i s a s u p p l e m e n t a l p o l i c y , w h i c h 

means t h a t t h e b e n e f i t s a r e p a i d d i r e c t l y t o t h e i n s u r e d 

r e g a r d l e s s o f w h e t h e r t h e c o v e r e d i n d i v i d u a l has h e a l t h 

i n s u r a n c e . Lavonne Watson t e s t i f i e d by d e p o s i t i o n t h a t , a t 

t h e t i m e t h e y p u r c h a s e d t h e p o l i c y , a LICOA a g e n t d i s c u s s e d 

t h e p o l i c y w i t h h e r and u s e d a h a n d o u t t o d e s c r i b e t h e p o l i c y . 

T h a t h a n d o u t p r o v i d e d , i n p e r t i n e n t p a r t : 

"RADIATION AND CHEMOTHERAPY - Pays 100% o f 
a c t u a l c h a r g e s , f o r C h e m o t h e r a p y a n d 
T e l e r a d i o t h e r a p y t r e a t m e n t t o i n c l u d e X-Ray, Radium, 
and C o b a l t f o r t r e a t m e n t o f C a n c e r . " 

The "RADIATION AND CHEMOTHERAPY BENEFIT RIDER" t o t h e p o l i c y 

p r o v i d e d , i n p e r t i n e n t p a r t : 

"We w i l l p ay t o a C o v e r e d P e r s o n a c t u a l c h a r g e s 
n o t t o e x c e e d t h e amount s t a t e d i n t h e P o l i c y 
S c h e d u l e p e r c a l e n d a r y e a r , made f o r : 

" 1 . T e l e r a d i o t h e r a p y , u s i n g e i t h e r n a t u r a l o r 
a r t i f i c i a l l y p r o p a g a t e d r a d i a t i o n , when u s e d f o r t h e 
p u r p o s e o f m o d i f i c a t i o n o r d e s t r u c t i o n o f a b n o r m a l 
t i s s u e and n o t f o r d i a g n o s t i c p u r p o s e s ; 

"2. I n t e r s t i t i a l o r i n t r a c a v i t a r y a p p l i c a t i o n o f 
r a d i u m o r r a d i o i s o t o p e s i n s e a l e d s o u r c e s , 
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a p p l i c a t i o n o f r a d i u m o r r a d i o i s o t o p i c p l a q u e s o r 
molds o r t h e a d m i n i s t r a t i o n i n t e r n a l l y , 
i n t e r s t i t i a l l y o r i n t r a c a v i t a r i a l l y o f r a d i u m o r 
r a d i o i s o t o p e s i n n o n - s e a l e d s o u r c e s , a l l f o r t h e 
p u r p o s e o f m o d i f i c a t i o n o r d e s t r u c t i o n o f a b n o r m a l 
t i s s u e and n o t f o r d i a g n o s i s ; and 

"3. C a n c e r i c i d a l c h e m i c a l s u b s t a n c e s and t h e i r 
p r o f e s s i o n a l a d m i n i s t r a t i o n f o r t h e p u r p o s e o f 
m o d i f i c a t i o n o r d e s t r u c t i o n o f a b n o r m a l t i s s u e , t o 
t h e e x t e n t t h e s e c h a r t s a r e n o t c o v e r e d u n d e r 
( A t t e n d i n g P h y s i c i a n B e n e f i t s ) . " 

The p o l i c y d e f i n e d t h e t e r m " a c t u a l c h a r g e s " a s : "The a c t u a l 

c h a r g e s made by a p e r s o n o r e n t i t y f u r n i s h i n g t h e s e r v i c e s , 

t r e a t m e n t , o r m a t e r i a l . " 1 

On S e p t e m b e r 22, 2004, LICOA s e n t Lavonne Watson a l e t t e r 

s t a t i n g , i n p e r t i n e n t p a r t : 

"Due t o t h e i n c r e a s e on y o u r u n l i m i t e d r a d i a t i o n and 
c h e m o t h e r a p y c a n c e r p l a n , many p o l i c y h o l d e r s a r e 
c h a n g i n g t o o u r newest l i m i t e d p l a n , t h e U l t i m a t e 
I I I . The p l a n t h a t you now have i s j u s t l i k e t h e 
U l t i m a t e I I I e x c e p t f o r t h e u n l i m i t e d r a d i a t i o n and 
c h e m o t h e r a p y . The U l t i m a t e I I I p a y s up t o 25,000 p e r  
c a l e n d e r [ s i c ] y e a r f o r t h e r a d i a t i o n and  
c h e m o t h e r a p y . 

" I f you have n o t been t r e a t e d f o r C a n c e r i n t h e l a s t 
s e v e n y e a r s , and can answer NO t o t h e q u e s t i o n s on 
t h e a p p l i c a t i o n we w i l l a l l o w you t o change y o u r o l d 
p l a n f o r t h i s new p l a n t h e U l t i m a t e I I I . I f you 
d e c i d e t o e x c h a n g e y o u r o l d p l a n f o r t h i s new p l a n , 

1 C a s e y t e s t i f i e d t h a t b o t h t y p e s o f c a n c e r i n s u r a n c e 
p o l i c i e s o f f e r e d by LICOA a t t h a t t i m e p r o v i d e d t h a t " a c t u a l 
c h a r g e s " w o u l d be u s e d t o d e t e r m i n e b e n e f i t s . 
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p l e a s e f i l l i n a l l h i g h l i g h t e d a r e a s on t h e 
a p p l i c a t i o n and r e t u r n i n t h e e n c l o s e d e n v e l o p e . " 

The b r o c h u r e f o r t h e U l t i m a t e I I I p o l i c y s t a t e s , i n p e r t i n e n t 

p a r t : 

"RADIATION AND CHEMOTHERAPY - You have t h e 
o p t i o n t o c h o o s e a b e n e f i t o f ^ $ 2 5 , 0 0 0 , ^ $ 2 0 , 0 0 0 , 
• $ 1 5 , 0 0 0 , o r ^$10,000 p e r c a l e n d a r y e a r . Pays 100% 
o f u s u a l and c u s t o m a r y c h a r g e s up t o b e n e f i t 
s e l e c t e d f o r e a c h c o v e r e d p e r s o n f o r Ch e m o t h e r a p y 
and T e l e r a d i o t h e r a p y t r e a t m e n t t o i n c l u d e X-Ray, 
Radium, and C o b a l t f o r t r e a t m e n t o f C a n c e r . " 

The b r o c h u r e d e f i n e d " u s u a l and c u s t o m a r y c h a r g e s " as 

" t h e u s u a l amount a c c e p t e d as payment by a m e d i c a l 
p r o v i d e r o r e n t i t y f u r n i s h i n g t h e s e r v i c e s , 
t r e a t m e n t , o r m a t e r i a l c o v e r e d i n t h e p o l i c y . S u c h 
c h a r g e s s h a l l n o t e x c e e d t h e g e n e r a l l e v e l o f 
c h a r g e s made by o t h e r s w i t h i n t h e g e o g r a p h i c a l a r e a 
i n w h i c h t h e s e r v i c e s , t r e a t m e n t , o r m a t e r i a l s a r e 
r e n d e r e d f o r an i l l n e s s c o m p a r a b l e i n s e v e r i t y and 
n a t u r e . I n no e v e n t w i l l c h a r g e s e x c e e d t h e amount 
you a r e l i a b l e o r l e g a l l y r e s p o n s i b l e t o pay. U s u a l 
and C u s t o m a r y C h a r g e s do n o t i n c l u d e any amounts 
t h a t a r e w r i t t e n o f f , c r e d i t e d o r d i s c o u n t e d by t h e 
m e d i c a l p r o v i d e r o r e n t i t y . " 2 

The Watsons d e c l i n e d t o change p o l i c i e s . 

On May 12, 2008, Watson u n d e r w e n t a b i o p s y . On May 14, 

2008, LICOA s e n t a l e t t e r t o Lavonne Watson s t a t i n g , i n 

p e r t i n e n t p a r t : 

2 C a s e y a d m i t t e d t h a t LICOA r e p l a c e d t h e t e r m " a c t u a l 
c h a r g e s " w i t h " u s u a l and c u s t o m a r y c h a r g e s " i n i t s p o l i c i e s 
and t h a t , p r e s e n t l y , i t o f f e r s o n l y i n d e m n i t y - b a s e d p r o d u c t s . 
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"The p o l i c y w h i c h you have p r o v i d e s c e r t a i n b e n e f i t s 
b a s e d upon a c t u a l c h a r g e s made by m e d i c a l p r o v i d e r s . 
M e d i c a l b i l l i n g p r a c t i c e s can be v e r y c o n f u s i n g as 
m e d i c a l p r o v i d e r s w i l l i s s u e b i l l s w h i c h show a much 
l a r g e r amount t h a n i s a c t u a l l y a c c e p t e d by t h e 
p r o v i d e r f r o m M e d i c a r e o r o t h e r m e d i c a l i n s u r e r s i n 
f u l l payment f o r t h a t p r o v i d e r ' s s e r v i c e s . So as t o 
a v o i d any p o s s i b l e c o n f u s i o n a b o u t t h e m e aning o f 
t h i s p r o v i s i o n , [LICOA] wants you t o know t h a t 
c e r t a i n b e n e f i t s d e t e r m i n e d u n d e r y o u r p o l i c y a r e 
b a s e d upon t h e amounts a c t u a l l y a c c e p t e d by t h e 
m e d i c a l p r o v i d e r as payment i n f u l l f o r c e r t a i n 
s e r v i c e s . 

"As you know, t h e b e n e f i t s u n d e r t h e c a n c e r 
i n s u r a n c e p o l i c y a r e p a i d d i r e c t l y t o y o u . [LICOA] 
b a s e s c e r t a i n b e n e f i t s upon t h e amount a c c e p t e d by 
m e d i c a l p r o v i d e r s as payment i n f u l l f o r c e r t a i n 
s e r v i c e s , b u t n o t on amounts w h i c h a r e c h a r g e d o f f , 
w r i t t e n o f f o r n o t e x p e c t e d t o be p a i d t o t h e 
p r o v i d e r . " 

On May 15, 2008, b a s e d on t h e May 12, 2008, b i o p s y , Watson was 

d i a g n o s e d w i t h l a r g e B - c e l l lymphoma. He s u b s e q u e n t l y 

u n d e r w e n t t r e a t m e n t f o r lymphoma, i n c l u d i n g c h e m o t h e r a p y 

t r e a t m e n t s , and s u b m i t t e d s e v e r a l c l a i m s t o LICOA. LICOA 

r e f u s e d t o pay t h e amount i n c l u d e d on t h e b i l l s f r o m t h e 

m e d i c a l p r o v i d e r s , b u t , i n s t e a d , p a i d Watson t h e amount t h a t 

t h e m e d i c a l p r o v i d e r s had a c c e p t e d as payment f r o m B l u e C r o s s 

and B l u e S h i e l d o f A l a b a m a , Watson's h e a l t h - i n s u r a n c e 

p r o v i d e r . A d d i t i o n a l l y , LICOA d e n i e d payment o f Watson's 

c l a i m s f o r b e n e f i t s f o r c e r t a i n " b l o o d - b u i l d e r " d r u g s t h a t he 
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was r e q u i r e d t o t a k e s u b s e q u e n t t o h i s c h e m o t h e r a p y 

t r e a t m e n t s . 3 

C a s e y t e s t i f i e d t h a t , a t one p o i n t i n t i m e , t h e amounts 

s t a t e d on a m e d i c a l p r o v i d e r ' s b i l l and t h e amount t h a t t h e 

p r o v i d e r a c t u a l l y c h a r g e d and a c c e p t e d as f u l l payment were 

t h e same. He t e s t i f i e d , h owever, t h a t i n 2001 LICOA 

d i s c o v e r e d t h a t t h e m e d i c a l i n d u s t r y had c h a n g e d i t s 

a c c o u n t i n g p r a c t i c e s so t h a t a m e d i c a l p r o v i d e r ' s b i l l was 

a c t u a l l y g r e a t e r t h a n t h e amount t h a t was a c t u a l l y c h a r g e d and 

a c c e p t e d as f u l l payment. He t e s t i f i e d t h a t b e f o r e i t made 

t h a t d i s c o v e r y i n 2001, LICOA had r e q u i r e d an i n s u r e d t o 

s u b m i t o n l y t h e b i l l f r o m t h e m e d i c a l p r o v i d e r i n s u p p o r t o f 

a c l a i m and t h a t LICOA had p a i d t h e i n s u r e d t h e amount b i l l e d . 

A c c o r d i n g t o C a s e y , a f t e r 2001, LICOA began r e q u i r i n g 

a d d i t i o n a l d o c u m e n t a t i o n and w o u l d pay o n l y t h e amount t h e 

m e d i c a l p r o v i d e r a c c e p t e d as f u l l payment f o r i t s s e r v i c e s . 

He t e s t i f i e d t h a t , b e f o r e 2001, LICOA was o v e r p a y i n g b e n e f i t s . 

Thus, t h e amount o f b e n e f i t s t h a t LICOA p a i d d e c r e a s e d a f t e r 

3Watson t e s t i f i e d t h a t t h e " b l o o d - b u i l d e r d r u g s " were 
deemed a p a r t o f t h e c h e m o t h e r a p y t r e a t m e n t by t h e d o c t o r s and 
by B l u e C r o s s and B l u e S h i e l d o f A l a b a m a . C a s e y , on t h e o t h e r 
hand, t e s t i f i e d t h a t c e r t a i n s e r v i c e s and d r u g s w i t h i n 
c h e m o t h e r a p y t r e a t m e n t s , i n c l u d i n g t h e b l o o d - b u i l d e r d r u g s , 
a r e n o t c o v e r e d u n d e r t h e p o l i c y . 
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2001. He t e s t i f i e d t h a t , a l t h o u g h t h e amount o f b e n e f i t s p a i d 

a r e t i e d t o t h e amount o f t h e premiums c h a r g e d , t h e premiums 

on LICOA's p o l i c i e s were n o t r e d u c e d i n 2001. He t e s t i f i e d 

t h a t when t h e p o l i c i e s were d e v e l o p e d , t h e premiums were b a s e d 

on what a p e r s o n was a c t u a l l y b e i n g c h a r g e d , n o t on an 

i n f l a t e d amount t h a t no one i s e x p e c t e d t o pay. 

C a s e y t e s t i f i e d t h a t t h e p o l i c y was n o t amended i n 2001, 

and LICOA d i d n o t s e n d n o t i c e o f t h e a d d i t i o n a l d o c u m e n t a t i o n 

r e q u i r e m e n t s t o i t s i n s u r e d s . C a s e y t e s t i f i e d t h a t t h e r e was 

some c o n f u s i o n on t h e p a r t o f c e r t a i n c l a i m a n t s when t h e 

change t o o k p l a c e . He t e s t i f i e d t h a t LICOA d e a l t w i t h t h o s e 

c l a i m a n t s on a c a s e - b y - c a s e b a s i s . He t e s t i f i e d , h o w e v e r , 

t h a t most p e o p l e u n d e r s t a n d t h a t i t i s commonplace i n t h e 

m e d i c a l i n d u s t r y t h a t t h e amount b i l l e d and t h e amount t h a t 

t h e p r o v i d e r i s a c t u a l l y p a i d o r c h a r g e d a r e d i f f e r e n t . C a s e y 

t e s t i f i e d t h a t LICOA's p o s i t i o n i s t h a t c h a r g e means c o s t s . 

He t e s t i f i e d t h a t i f t h e m e d i c a l p r o v i d e r does n o t e x p e c t t h e 

amount b i l l e d t o be p a i d , t h e n t h e p r o v i d e r i s n o t c h a r g i n g 

t h a t amount. He t e s t i f i e d t h a t i n h i s o p i n i o n t h e W a t s o n s ' 

i n t e r p r e t a t i o n o f t h e t e r m " a c t u a l c h a r g e s " i s n o t 

r e a s o n a b l e . 

10 
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C a s e y t e s t i f i e d t h a t t h e f i r s t l a w s u i t a g a i n s t LICOA 

r e g a r d i n g t h e i s s u e o f t h e i n t e r p r e t a t i o n o f t h e t e r m " a c t u a l 

c h a r g e s " was f i l e d i n 2004 i n A l a b a m a . He t e s t i f i e d t h a t t h a t 

l a w s u i t was r e s o l v e d o u t o f c o u r t . He t e s t i f i e d t h a t he had 

g i v e n s e v e r a l d e p o s i t i o n s i n c a s e s on t h e i s s u e o f t h e 

i n t e r p r e t a t i o n o f t h e t e r m " a c t u a l c h a r g e s . " C a s e y t e s t i f i e d 

a t h i s d e p o s i t i o n t h a t two o t h e r c a s e s were c u r r e n t l y p e n d i n g 

a g a i n s t LICOA i n Alabama c o n c e r n i n g t h e i s s u e and t h a t no 

c o u r t had e n t e r e d a judgment as a m a t t e r o f l a w i n f a v o r o f 

LICOA. He t e s t i f i e d t h a t most o f t h e c a s e s had been r e s o l v e d 

o u t o f c o u r t . C a s e y t e s t i f i e d t h a t t h e U n i t e d S t a t e s D i s t r i c t 

C o u r t f o r t h e M i d d l e D i s t r i c t o f Alabama had d e t e r m i n e d t h a t 

t h e t e r m " a c t u a l c h a r g e s " was n o t ambiguous i n C l a y b r o o k v.  

C e n t r a l U n i t e d L i f e I n s . Co., 387 F.Supp.2d 1199 (M.D. A l a . 

2 0 0 5 ) . C a s e y a l s o t e s t i f i e d t h a t t h e Alabama D e p a r t m e n t o f 

I n s u r a n c e had made an i n q u i r y a b o u t LICOA's i n t e r p r e t a t i o n o f 

t h e t e r m " a c t u a l c h a r g e s " b u t t h a t no a c t i o n was t a k e n . 

D i s c u s s i o n 

1 ^ 

On a p p e a l , Watson f i r s t a r g u e s t h a t t h e t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment i n f a v o r o f LICOA on t h e b a d -
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f a i t h - f a i l u r e - t o - p a y c l a i m b e c a u s e , he s a y s , he s u b m i t t e d 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t LICOA's f a i l u r e t o pay 

100% o f h i s c l a i m s u n d e r t h e p o l i c y f o r t h e a c t u a l c h a r g e s 

made by h i s h e a l t h - c a r e p r o v i d e r s e s t a b l i s h e d b o t h a " n o r m a l " 

and an " a b n o r m a l " c a s e o f bad f a i t h . 

" T h i s C o u r t has d e f i n e d ' n o r m a l ' and ' a b n o r m a l ' bad 
f a i t h i n t h e f o l l o w i n g manner: 

" ' I n t h e " n o r m a l " b a d - f a i t h c a s e , t h e 
p l a i n t i f f must show t h e a b s e n c e o f any 
r e a s o n a b l y l e g i t i m a t e o r a r g u a b l e r e a s o n 
f o r d e n i a l o f a c l a i m . [ S t a t e Farm F i r e &  
Cas. Co. v.] S l a d e , 747 So. 2d [293] a t 306 
[ ( A l a . 1 9 9 9 ) ] . I n t h e " a b n o r m a l " c a s e , bad 
f a i t h can c o n s i s t o f : 1) i n t e n t i o n a l o r 
r e c k l e s s f a i l u r e t o i n v e s t i g a t e a c l a i m , 2) 
i n t e n t i o n a l o r r e c k l e s s f a i l u r e t o p r o p e r l y 
s u b j e c t a c l a i m t o a c o g n i t i v e e v a l u a t i o n 
o r r e v i e w , 3) t h e m a n u f a c t u r e o f a 
d e b a t a b l e r e a s o n t o deny a c l a i m , o r 4) 
r e l i a n c e on an ambiguous p o r t i o n o f a 
p o l i c y as a l a w f u l b a s i s f o r d e n y i n g a 
c l a i m . 747 So. 2d a t 306-07. ... 

"'"'Bad f a i t h ... i s n o t s i m p l y bad 
judgment o r n e g l i g e n c e . I t i m p o r t s a 
d i s h o n e s t p u r p o s e and means a b r e a c h o f a 
known d u t y , i . e . , good f a i t h and f a i r 
d e a l i n g , t h r o u g h some m o t i v e o f 
s e l f - i n t e r e s t o r i l l w i l l . ' " S l a d e , 747 So. 
2d a t 303-04 ( q u o t i n g G u l f A t l a n t i c L i f e  
I n s . Co. v. B a r n e s , 405 So. 2d 916, 924 
( A l a . 1 9 8 1 ) ) . ' 

" S i n g l e t o n v. S t a t e Farm F i r e & Cas. Co., 928 So. 2d 
280 , 283 ( A l a . 2 0 0 5 ) . I n o r d e r t o r e c o v e r on a 
' n o r m a l ' b a d - f a i t h c l a i m , t h e p l a i n t i f f must p r o v e : 
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'(1) t h e e x i s t e n c e o f an i n s u r a n c e c o n t r a c t ; (2) an 
i n t e n t i o n a l r e f u s a l t o pay t h e c l a i m ; and (3) t h e 
a b s e n c e o f any l a w f u l b a s i s f o r r e f u s a l and t h e 
i n s u r e r ' s k n o w ledge o f t h a t f a c t o r t h e i n s u r e r ' s 
i n t e n t i o n a l f a i l u r e t o d e t e r m i n e w h e t h e r t h e r e i s 
any l a w f u l b a s i s f o r i t s r e f u s a l . ' A c c e p t a n c e I n s .  
Co. v. Brown, 832 So. 2d 1, 16 ( A l a . 2 0 0 1 ) . 'For a 
" n o r m a l " b a d - f a i t h c l a i m t o be s u b m i t t e d t o t h e 
j u r y , t h e u n d e r l y i n g c o n t r a c t c l a i m must be so 
s t r o n g t h a t t h e p l a i n t i f f w o u l d be e n t i t l e d t o a 
p r e v e r d i c t judgment as a m a t t e r o f l a w . ' S h e l t e r  
Mut. I n s . Co. v. B a r t o n , 822 So. 2d 1149, 1155 ( A l a . 
2 0 0 1 ) . However, ' " [ t ] h e r u l e i n ' a b n o r m a l ' c a s e s 
d i s p e n s e d w i t h t h e p r e d i c a t e o f a p r e v e r d i c t JML 
[ judgment as a m a t t e r o f law] f o r t h e p l a i n t i f f on 
t h e c o n t r a c t c l a i m i f t h e i n s u r e r had r e c k l e s s l y o r 
i n t e n t i o n a l l y f a i l e d t o p r o p e r l y i n v e s t i g a t e a c l a i m 
o r t o s u b j e c t t h e r e s u l t s o f i t s i n v e s t i g a t i o n t o a 
c o g n i t i v e e v a l u a t i o n . " ' W h i t e v. S t a t e Farm F i r e &  
Cas. Co., 953 So. 2d 340, 348 ( A l a . 2006) ( q u o t i n g 
E m p l o y e e s ' B e n e f i t A s s ' n v. G r i s s e t t , 732 So. 2d 
968, 976 ( A l a . 1 9 9 8 ) ) . " 

J o n e s v. A l f a Mut. I n s . Co., 1 So. 3d 23, 31-32 ( A l a . 2 0 0 8 ) . 

W i t h r e g a r d t o t h e " n o r m a l " c l a i m o f bad f a i t h , Watson 

a r g u e s t h a t LICOA had no " r e a s o n a b l y l e g i t i m a t e o r a r g u a b l e 

r e a s o n f o r d e n i a l o f [ h i s ] c l a i m . " B e f o r e we a d d r e s s t h e 

m e r i t s o f Watson's argument, however, we must f i r s t d e t e r m i n e 

w h e t h e r t h e t r i a l c o u r t p r o p e r l y c e r t i f i e d t h e judgment as 

f i n a l . "An a p p e l l a t e c o u r t may r a i s e t h e i m p r o p r i e t y o f a 

R u l e 5 4 ( b ) , A l a . R. C i v . P., c e r t i f i c a t i o n ex mero motu." 

A l l e n v. B r i g g s , [Ms. 2090289, Aug. 13, 2010] So. 3d , 

( A l a . C i v . App. 2 0 1 0 ) . "[A] R u l e 5 4 ( b ) [ , A l a . R. C i v . 
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P.,] c e r t i f i c a t i o n s h o u l d n o t be e n t e r e d i f t h e i s s u e s i n t h e 

c l a i m b e i n g c e r t i f i e d and a c l a i m t h a t w i l l r e m a i n p e n d i n g i n 

t h e t r i a l c o u r t ' " a r e so c l o s e l y i n t e r t w i n e d t h a t s e p a r a t e 

a d j u d i c a t i o n w o u l d pose an u n r e a s o n a b l e r i s k o f i n c o n s i s t e n t 

r e s u l t s . " ' " S c h l a r b v. L e e , 955 So. 2d 418, 419-20 ( A l a . 

2006) ( q u o t i n g C l a r k e - M o b i l e C o u n t i e s Gas D i s t . v. P r i o r  

E n e r g y C o r p . , 834 So. 2d 88, 95 ( A l a . 2 0 0 2 ) , q u o t i n g i n t u r n 

B r a n c h v. S o u t h T r u s t Bank o f D o t h a n , N.A., 514 So. 2d 1373, 

1374 ( A l a . 1 9 8 7 ) ) . " ' B r e a c h o f an i n s u r a n c e c o n t r a c t i s an 

e l e m e n t o f a b a d - f a i t h - f a i l u r e - t o - p a y c l a i m . ' " Ex p a r t e  

S a feway I n s . Co. o f A l a b a m a , I n c . , 990 So. 2d 344, 351 ( A l a . 

2008) ( q u o t i n g P o n t i u s v. S t a t e Farm Mut. A u t o . I n s . Co., 915 

So. 2d 557, 564 ( A l a . 2 0 0 5 ) ) . T h e r e f o r e , i n o r d e r f o r t h i s 

c o u r t t o d e t e r m i n e w h e t h e r t h e t r i a l c o u r t p r o p e r l y e n t e r e d a 

summary judgment on t h e " n o r m a l " c l a i m o f bad f a i t h f a i l u r e t o 

p a y , we w o u l d n e c e s s a r i l y have t o d e t e r m i n e t h e m e r i t s o f t h e 

b r e a c h - o f - c o n t r a c t c l a i m t h a t i s s t i l l p e n d i n g b e f o r e t h e 

t r i a l c o u r t . A c c o r d i n g l y , we c o n c l u d e t h a t t h e " n o r m a l " b a d -

f a i t h c l a i m and t h e b r e a c h - o f - c o n t r a c t c l a i m " ' " a r e so c l o s e l y 

i n t e r t w i n e d t h a t s e p a r a t e a d j u d i c a t i o n w o u l d pose an 
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u n r e a s o n a b l e r i s k o f i n c o n s i s t e n t r e s u l t s . " ' " S c h l a r b , 955 

So. 2d a t 419-20. 

Watson a l s o a r g u e s t h a t he e s t a b l i s h e d an " a b n o r m a l " b a d -

f a i t h c l a i m b e c a u s e , he s a y s , LICOA i s r e l y i n g on an ambiguous 

t e r m i n t h e p o l i c y -- " a c t u a l c h a r g e s " -- as a l a w f u l b a s i s 

f o r i t s r e f u s a l t o pay h i s f u l l c l a i m . See W h i t e v. S t a t e  

Farm F i r e & Cas. Co., 953 So. 2d 340, 349 ( A l a . 2006) ( " [ I ] n 

an ' a b n o r m a l ' c a s e [ o f b a d f a i t h ] , [an i n s u r a n c e company] 

c a n n o t use a m b i g u i t y i n t h e c o n t r a c t as a b a s i s f o r c l a i m i n g 

a l e g i t i m a t e o r a r g u a b l e r e a s o n f o r n o t p a y i n g t h e c l a i m . " ) . 

We n o t e , however, t h a t , w h e t h e r a c o n t r a c t i s ambiguous i s t h e 

t h r e s h o l d i s s u e i n a b r e a c h - o f - c o n t r a c t c l a i m . A v i s Rent A  

C a r S y s t e m s , I n c . v. H e i l m a n , 876 So. 2d 1111, 1121 ( A l a . 

2 0 0 3 ) . Thus, i n o r d e r t o d e t e r m i n e w h e t h e r t h e t e r m " a c t u a l 

c h a r g e s " i s a m b i g u o u s , t h i s c o u r t w o u l d have t o d e t e r m i n e t h e 

t h r e s h o l d i s s u e i n a c l a i m t h a t i s s t i l l p e n d i n g b e f o r e t h e 

t r i a l c o u r t . A c c o r d i n g l y , we a l s o c o n c l u d e t h a t t h e 

" a b n o r m a l " b a d - f a i t h c l a i m and t h e b r e a c h - o f - c o n t r a c t c l a i m 

" ' " a r e so c l o s e l y i n t e r t w i n e d t h a t s e p a r a t e a d j u d i c a t i o n w o u l d 

p o s e an u n r e a s o n a b l e r i s k o f i n c o n s i s t e n t r e s u l t s . " ' " 

S c h l a r b , 955 So. 2d a t 419-20. 

15 



2100357 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d t o t h e e x t e n t t h a t i t c e r t i f i e d i t s summary ju d g m e n t on 

Watson's c l a i m o f b a d f a i t h f a i l u r e t o p a y as f i n a l . 

I I . 

Watson a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g 

a summary j u d g m e n t on h i s r e q u e s t f o r m e n t a l - a n g u i s h damages 

on h i s b r e a c h - o f - c o n t r a c t c l a i m b e c a u s e , he s a y s , u n d e r 

Alabama l a w , he may r e c o v e r damages f o r t h e m e n t a l a n g u i s h he 

s u f f e r e d as a c o n s e q u e n c e o f LICOA's b r e a c h o f t h e p o l i c y . As 

n o t e d p r e v i o u s l y , a l t h o u g h " [ n ] e i t h e r p a r t y has r a i s e d t h e 

i s s u e o f t h e a p p r o p r i a t e n e s s o f t h e t r i a l c o u r t ' s R u l e 5 4 ( b ) [ , 

A l a . R. C i v . P.,] c e r t i f i c a t i o n o f i t s [November 12, 2 0 1 0 ] , 

summary-judgment o r d e r [ , ] t h i s c o u r t may c o n s i d e r t h a t 

i s s u e ex mero motu b e c a u s e t h e i s s u e w h e t h e r a judgment o r 

o r d e r i s s u f f i c i e n t l y f i n a l t o s u p p o r t an a p p e a l i s 

j u r i s d i c t i o n a l . " G r e g o r y v. F e r g u s o n , 10 So. 3d 596, 597 

( A l a . C i v . App. 2 0 0 8 ) . 

" [ C ] e r t i f i c a t i o n o f a d e c i s i o n a d d r e s s i n g o n l y t h e 
t y p e o f damages r e c o v e r a b l e on a c e r t a i n c l a i m i s 
i n a p p r o p r i a t e . Haynes v. A l f a F i n . C o r p . , 730 So. 2d 
178, 181 ( A l a . 1 9 9 9 ) . A l t h o u g h R u l e 5 4 ( b ) [ , A l a . R. 
C i v . P.,] p e r m i t s t h e ' e n t r y o f a f i n a l j u d g m e n t as 
t o one o r more b u t f e w e r t h a n a l l o f t h e c l a i m s o r 
p a r t i e s , ' i t does n o t p e r m i t t h e t r i a l c o u r t t o make 
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f i n a l an o r d e r t h a t does n o t d i s p o s e o f an e n t i r e 
c l a i m . Haynes, 730 So. 2d a t 181." 

H u r s t v. Cook, 981 So. 2d 1143, 1150 ( A l a . C i v . App. 2 0 0 7 ) . 

B e c a u s e t h e t r i a l c o u r t d e n i e d LICOA's summary-judgment m o t i o n 

as t o Watson's b r e a c h - o f - c o n t r a c t c l a i m and g r a n t e d t h e m o t i o n 

as t o Watson's r e q u e s t f o r damages f o r m e n t a l a n g u i s h b a s e d on 

LICOA's b r e a c h o f t h e c o n t r a c t , t h e summary judgment does n o t 

d i s p o s e o f t h e e n t i r e t y o f Watson's b r e a c h - o f - c o n t r a c t c l a i m . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e t r i a l c o u r t a l s o e r r e d i n 

c e r t i f y i n g i t s summary j u d g m e n t on Watson's r e q u e s t f o r 

m e n t a l - a n g u i s h damages as f i n a l . H u r s t , 981 So. 2d a t 1158. 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t 

" e x c e e d e d i t s d i s c r e t i o n i n c e r t i f y i n g t h e p a r t i a l summary 

jud g m e n t as f i n a l . 'A n o n f i n a l j u d gment w i l l n o t s u p p o r t an 

a p p e a l . ' " S c h l a r b , 955 So. 2d a t 420 ( q u o t i n g Dzwonkowski v.  

S o n i t r o l o f M o b i l e , I n c . , 892 So. 2d 354, 363 ( A l a . 2 0 0 4 ) ) . 

C o n s e q u e n t l y , we d i s m i s s t h e a p p e a l as b e i n g f r o m a n o n f i n a l 

j u d g m e n t . S c h l a r b , s u p r a . 

APPEAL DISMISSED. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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