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E l l i s I s b e l l f i l e d a c o m p l a i n t a g a i n s t A z t e c a s Mexican 

G r i l l ("Aztecas") a l l e g i n g n e g l i g e n c e and wantonness i n 

c o n n e c t i o n w i t h an i n j u r y he s u f f e r e d w h i l e on A z t e c a s ' s 

p r e m i s e s . A z t e c a s answered and d e n i e d l i a b i l i t y , and i t l a t e r 
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moved f o r a summary judgment. On June 21, 2010, the t r i a l 

c o u r t e n t e r e d a summary judgment i n f a v o r of A z t e c a s . 

F o l l o w i n g the d e n i a l by o p e r a t i o n of law of I s b e l l ' s 

postjudgment motion, I s b e l l t i m e l y appealed. Our supreme 

c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t p u r s u a n t t o § 12-2-

7 ( 6 ) , A l a . Code 1975. 

The e v i d e n c e s u b m i t t e d by A z t e c a s i n s u p p o r t of i t s 

summary-judgment motion i n d i c a t e s the f o l l o w i n g p e r t i n e n t 

f a c t s . A z t e c a s i s a r e s t a u r a n t l o c a t e d i n P e l l C i t y t h a t 

s e r v e s Mexican food. On A p r i l 24, 2008, I s b e l l and h i s w i f e , 

T r a c i e I s b e l l ( " T r a c i e " ) , went t o A z t e c a s f o r d i n n e r t o 

c e l e b r a t e I s b e l l ' s b i r t h d a y . I s b e l l t e s t i f i e d t h a t he has had 

t h r e e back s u r g e r i e s because of a 1998 o n - t h e - j o b i n j u r y t h a t 

s t i l l causes him p a i n and f o r which he t a k e s d a i l y p a i n 

m e d i c a t i o n . I s b e l l and T r a c i e each t e s t i f i e d t h a t , because of 

I s b e l l ' s p r e e x i s t i n g back c o n d i t i o n , he i s o f t e n more 

c o m f o r t a b l e s i t t i n g on a padded s e a t , so t h e y r e q u e s t e d t h a t 

the A z t e c a s h o s t e s s s e a t them i n a booth. 

I s b e l l and T r a c i e t e s t i f i e d t h a t , a f t e r b e i n g s e a t e d i n 

a booth a d j a c e n t t o the door t o the k i t c h e n , t h e y o r d e r e d 

t h e i r meal and were s e r v e d t h e i r f ood. I s b e l l s t a t e d t h a t , 
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d u r i n g the meal, he was aware t h a t another person was s i t t i n g 

i n the booth s e a t d i r e c t l y b e h i n d him because he c o u l d f e e l 

the o t h e r p e r s o n moving i n h i s own s e a t d u r i n g the meal. 

I s b e l l t e s t i f i e d t h a t , when he was almost f i n i s h e d e a t i n g , he 

f e l t the person b e h i n d him move a g a i n . S h o r t l y t h e r e a f t e r , 

the booth s e a t upon which I s b e l l was s i t t i n g c o l l a p s e d , 

c a u s i n g I s b e l l t o f a l l t o the f l o o r . 

I s b e l l t e s t i f i e d t h a t , i m m e d i a t e l y a f t e r f a l l i n g t o the 

f l o o r , he f e l t e x c r u c i a t i n g p a i n i n h i s back and l e g s . I s b e l l 

s t a t e d t h a t two or t h r e e of A z t e c a s ' s employees a s s i s t e d him 

t o h i s f e e t and t h a t he was h u m i l i a t e d when those employees 

and o t h e r r e s t a u r a n t employees la u g h e d a t him. T r a c i e 

t e s t i f i e d t h a t one of A z t e c a s ' s employees o f f e r e d t o c a l l an 

ambulance but t h a t I s b e l l d e c l i n e d t h a t o f f e r and i n s t e a d 

i n s i s t e d t h a t he be taken home. I s b e l l t e s t i f i e d t h a t he 

sought m e d i c a l t r e a t m e n t f o r h i s p a i n the next day. I s b e l l 

sued A z t e c a s on October 1, 2008. 

In t h e i r d e p o s i t i o n s , b o t h I s b e l l and T r a c i e t e s t i f i e d 

t h a t t h e y had not n o t i c e d any d e f e c t i n the booth a t the time 

t h e y were s e a t e d , and I s b e l l s t a t e d t h a t , i f he had thought 

the booth was u n s t a b l e , he would have asked t o be s e a t e d a t a 

3 



2100333 

d i f f e r e n t t a b l e . N e i t h e r I s b e l l nor T r a c i e h e a r d any c r e a k i n g 

or o t h e r n o i s e from the booth s e a t b e f o r e i t c o l l a p s e d . The 

c o u p l e a l s o s t a t e d t h a t none of A z t e c a s ' s employees had 

i n d i c a t e d t h a t t h e r e might be a problem w i t h the booth s e a t . 

I s b e l l and T r a c i e each t e s t i f i e d t h a t he or she had no 

knowledge r e g a r d i n g what might have caused the booth s e a t t o 

c o l l a p s e . I s b e l l t e s t i f i e d t h a t he d i d not b e l i e v e h i s s i z e 

or weight caused the booth s e a t t o c o l l a p s e ; I s b e l l i s 6 f e e t , 

3 i n c h e s t a l l and weighed 265 pounds a t the time of the 

i n c i d e n t . 

In o p p o s i t i o n t o A z t e c a s ' s summary-judgment motion and 

e v i d e n t i a r y s u b m i s s i o n , I s b e l l i n i t i a l l y s u b m i t t e d o n l y a 

l e g a l argument, and A z t e c a s f i l e d a response t o t h a t argument. 

On June 9, 2010, I s b e l l f i l e d a " s u p p l e m e n t a l response" t o the 

motion f o r a summary judgment i n which he s t a t e d t h a t he had 

e a r l i e r r e q u e s t e d and been g r a n t e d an a d d i t i o n a l seven days i n 

which t o submit e v i d e n c e i n o p p o s i t i o n t o the summary-judgment 

m o t i o n . 1 In s u p p o r t of t h a t " s u p p l e m e n t a l response," I s b e l l 

1The r e c o r d on a p p e a l c o n t a i n s no o r d e r g r a n t i n g I s b e l l 
a d d i t i o n a l time t o l o c a t e e v i d e n c e i n o p p o s i t i o n t o the 
summary-judgment motion. A n o t a t i o n on the S t a t e J u d i c i a l 
I n f o r m a t i o n System d a t e d June 2, 2010 (seven days b e f o r e 
I s b e l l f i l e d h i s June 9, 2010, s u p p l e m e n t a l response t o the 
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s u b m i t t e d the a f f i d a v i t of E l i s a b e t h Ann P r e s l e y , and, i n h i s 

s u p p l e m e n t a l response, he a l l e g e d t h a t he was s t i l l a t t e m p t i n g 

t o l o c a t e a d d i t i o n a l w i t n e s s e s t o t e s t i f y t h a t water damage 

had weakened the booth s e a t t h a t had c o l l a p s e d under him. 

A z t e c a s moved t o s t r i k e P r e s l e y ' s a f f i d a v i t . The t r i a l 

c o u r t d i d not r u l e on t h a t motion. However, i n i t s summary 

judgment i n f a v o r of A z t e c a s , the t r i a l c o u r t noted t h a t 

I s b e l l ' s " r e c e n t s u b m i s s i o n f a i l e d t o produce a d m i s s i b l e 

a f f i d a v i t s i n s u p p o r t of [ h i s ] o p p o s i t i o n " t o A z t e c a s ' s 

summary-judgment motion. 

I s b e l l f i l e d a postjudgment motion. E i g h t y - n i n e days 

f o l l o w i n g the f i l i n g of t h a t postjudgment motion, I s b e l l f i l e d 

a "renewed" postjudgment motion, and he s u b m i t t e d , i n s u p p o r t 

of t h a t "renewed" motion, an a f f i d a v i t of another w i t n e s s . 

I s b e l l ' s postjudgment motion was d e n i e d by o p e r a t i o n of law on 

the day f o l l o w i n g the f i l i n g of h i s "renewed" postjudgment 

motion. 

As an i n i t i a l m a t t e r , we note t h a t the t r i a l c o u r t ' s 

summary judgment i n d i c a t e s t h a t i t d i d not c o n s i d e r P r e s l e y ' s 

summary-judgment motion) s t a t e s "Summary Judgment/No A c t i o n . " 
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a f f i d a v i t , the o n l y e v i d e n c e t i m e l y s u b m i t t e d by I s b e l l i n 

o p p o s i t i o n t o the summary-judgment m o t i o n . 2 I s b e l l has not 

c h a l l e n g e d t h a t p a r t of the t r i a l c o u r t ' s summary judgment i n 

which the t r i a l c o u r t d e t e r m i n e d t h a t I s b e l l had f a i l e d t o 

submit a d m i s s i b l e e v i d e n c e i n o p p o s i t i o n t o the summary-

judgment m o t i o n . I s s u e s not r a i s e d i n the a p p e l l a n t ' s b r i e f 

on a p p e a l are deemed waived. B o s h e l l v. K e i t h , 418 So. 2d 89, 

92-93 ( A l a . 1982). Thus, f o r the purposes of r e s o l v i n g t h i s 

a p p e a l , we must conclude t h a t I s b e l l s u b m i t t e d no a d m i s s i b l e 

e v i d e n c e i n o p p o s i t i o n t o A z t e c a s ' s summary-judgment motion. 

2 S u b j e c t t o c e r t a i n e x c e p t i o n s not r e l e v a n t here, the 
a f f i d a v i t I s b e l l s u b m i t t e d i n s u p p o r t of h i s "renewed" 
postjudgment motion c o u l d not be p r o p e r l y c o n s i d e r e d by the 
t r i a l c o u r t because i t was not b e f o r e t h a t c o u r t a t the time 
i t c o n s i d e r e d A z t e c a s ' s summary-judgment motion. M a r d i s v.  
F o r d Motor C r e d i t Co., 642 So. 2d 701, 705 ( A l a . 1994) 

[T]he t r i a l c o u r t can c o n s i d e r o n l y t h a t m a t e r i a l b e f o r e i t 
a t the time of s u b m i s s i o n of the motion' and ... '[a]ny 
m a t e r i a l f i l e d a f t e r s u b m i s s i o n of the motion comes too 
l a t e . ' " ) ( q u o t i n g Guess v. Snyder, 378 So. 2d 691, 692 ( A l a . 
1 9 7 9 ) ) ) ; see a l s o McCollough v. Regions Bank, 955 So. 2d 405, 
409 ( A l a . 2006) ("In o r d e r t o p r e s e n t new e v i d e n c e i n a motion 
t o a l t e r , amend, or v a c a t e a summary judgment, '"the p l a i n t i f f 
must show c i r c u m s t a n c e s which p r e v e n t e d h i s p r e s e n t i n g 
e v i d e n c e t o c o u n t e r t h a t o f f e r e d i n s u p p o r t of the summary 
judgment."'" ( q u o t i n g Moore v. G l o v e r , 501 So. 2d 1187, 1189¬
90 ( A l a . 1986), q u o t i n g i n t u r n W i l l i s v. I d e a l B a s i c Indus.,  
I n c . , 484 So. 2d 444, 445 ( A l a . 1 9 8 6 ) ) ) . 
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On a p p e a l , I s b e l l argues t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment i n f a v o r of A z t e c a s because, he 

contends, the i s s u e of n o t i c e t o A z t e c a s of the a l l e g e d d e f e c t 

i n the booth s e a t was a q u e s t i o n f o r the j u r y . 

"'On a motion f o r a summary judgment, the burden i s 
i n i t i a l l y on the movant t o make a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t ( i . e . , t h a t t h e r e i s no d i s p u t e as t o any 
m a t e r i a l f a c t ) and t h a t the movant i s e n t i t l e d t o a 
judgment as a m a t ter of law.' A t t o r n e y s I n s . Mut.  
of Alabama, I n c . v. Smith, B l o c k e r & Lowther, P.C., 
703 So. 2d 866, 868 ( A l a . 1996); Rul e 56, A l a . R. 
C i v . P. See McClendon v. Mountain Top Indoor F l e a  
Market, I n c . , 601 So. 2d 957, 958 ( A l a . 1992) . 
Thus, ' [ t ] h e burden t o p r e s e n t e v i d e n c e t h a t w i l l 
e s t a b l i s h a genuine i s s u e of m a t e r i a l f a c t does not 
s h i f t t o the nonmovant u n l e s s the movant [ f i r s t ] 
s a t i s f i e s i t s burden.' O'Barr v. O b e r l a n d e r, 679 
So. 2d 261, 263 ( A l a . C i v . App. 1996)." 

Denmark v. M e r c a n t i l e S t o r e s Co., 844 So. 2d 1189, 1192-93 

( A l a . 2002). On a p p e a l , I s b e l l , i n essence, contends t h a t 

A z t e c a s d i d not meet i t s burden under the a p p l i c a b l e summary-

judgment s t a n d a r d so t h a t the burden of p r e s e n t i n g e v i d e n c e 

t h a t A z t e c a s had a c t u a l or c o n s t r u c t i v e knowledge of the 

a l l e g e d d e f e c t s h i f t e d t o him. 

With r e g a r d t o p r e m i s e s - l i a b i l i t y c a s es, our supreme 

c o u r t has s t a t e d : 

"'A s t o r e owner's duty i s w e l l - e s t a b l i s h e d . 
That duty i s " t o e x e r c i s e r e a s o n a b l e care t o p r o v i d e 
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and m a i n t a i n r e a s o n a b l y s a f e premises f o r the use of 
h i s customers." Maddox v. K-Mart Corp., 565 So. 2d 
14, 16 ( A l a . 1990) . C onsequently, i n j u r e d 
" p l a i n t i f f s must prove t h a t the i n j u r y was 
p r o x i m a t e l y caused by the n e g l i g e n c e of [the s t o r e 
owner] or one of i t s s e r v a n t s or employees. A c t u a l 
or c o n s t r u c t i v e n o t i c e of the p resence of the 
substance [or i n s t r u m e n t a l i t y t h a t caused the 
i n j u r y ] must be proven b e f o r e [the s t o r e owner] can 
be h e l d r e s p o n s i b l e f o r the i n j u r y . " I d . ' " 

Dolgencorp, I n c . v. H a l l , 890 So. 2d 98, 100 ( A l a . 2003) 

( q u o t i n g Denmark v. M e r c a n t i l e S t o r e s Co., 844 So. 2d a t 

1192). 

In t h i s case, t h e r e i s no a d m i s s i b l e e v i d e n c e i n d i c a t i n g 

t h a t A z t e c a s had a c t u a l or c o n s t r u c t i v e knowledge of the 

d e f e c t i v e c o n d i t i o n of the booth s e a t t h a t c o l l a p s e d beneath 

I s b e l l . However, such knowledge i s not r e q u i r e d i n a l l 

c i r c u m s t a n c e s . In Edwards v. I n t e r g r a p h S e r v i c e s Co., 4 So. 

3d 495 ( A l a . C i v . App. 2008), t h i s c o u r t e x p l a i n e d t h a t 

e x c e p t i o n s e x i s t t o the r equirement t h a t the p l a i n t i f f must 

p r e s e n t s u b s t a n t i a l e v i d e n c e t h a t a b u s i n e s s owner had a c t u a l 

or c o n s t r u c t i v e n o t i c e of a dangerous or d e f e c t i v e c o n d i t i o n 

of the p r o p e r t y . Those e x c e p t i o n s i n c l u d e when the b u s i n e s s 

owner " a f f i r m a t i v e l y c r e a t e d " the d e f e c t i v e c o n d i t i o n , such as 

by p l a c i n g items i n an a i s l e , or when the b u s i n e s s owner f a i l s 

t o p e r f o r m r e a s o n a b l e i n s p e c t i o n s or maintenance of the 
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premises t o d i s c o v e r or p r e v e n t the d e f e c t i v e c o n d i t i o n . 

Edwards v. I n t e r g r a p h S e r v s . Co., 4 So. 3d a t 503. 

In a s s e r t i n g h i s argument on a p p e a l , I s b e l l r e l i e s on 

Mims v. Ja c k ' s R e s t a u r a n t , 565 So. 2d 609 ( A l a . 1990), which 

he contends s e t s f o r t h an a p p l i c a b l e e x c e p t i o n t o the 

require m e n t t h a t he demonstrate t h a t A z t e c a s had a c t u a l or 

c o n s t r u c t i v e knowledge of the a l l e g e d d e f e c t i n the booth 

s e a t . In t h a t case, Mims was i n j u r e d when she t r i p p e d and 

f e l l over a t h r e s h o l d i n the doorway t o Ja c k ' s r e s t a u r a n t . A 

w i t n e s s t e s t i f i e d t h a t , a t the time Mims f e l l , the t h r e s h o l d 

was l o o s e and some screws t h a t were supposed t o h o l d i t t o the 

f l o o r were m i s s i n g . Our supreme c o u r t r e v e r s e d a summary 

judgment e n t e r e d i n f a v o r of the r e s t a u r a n t , h o l d i n g t h a t 

t h e r e was " s u b s t a n t i a l e v i d e n c e from which a j u r y c o u l d f i n d 

t h a t a d e f e c t e x i s t e d i n the t h r e s h o l d of the door and t h a t 

the d e f e c t caused Ms. Mims t o t r i p , t h e r e b y c a u s i n g her 

i n j u r i e s . " 565 So. 2d a t 610. In r e a c h i n g i t s h o l d i n g , our 

supreme c o u r t e x p l a i n e d the s t a n d a r d g o v e r n i n g p r e m i s e s -

l i a b i l i t y a c t i o n s such as t h i s one, as w e l l as i t s r e a s o n i n g 

i n r e a c h i n g i t s h o l d i n g : 

"Ms. Mims was a b u s i n e s s i n v i t e e of the 
defendant. T h e r e f o r e , i t owed her a duty t o 
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e x e r c i s e o r d i n a r y and r e a s o n a b l e c a r e i n p r o v i d i n g 
and m a i n t a i n i n g r e a s o n a b l y s a f e premises f o r h e r . 
Cox v. Western Supermarkets, I n c . , 557 So. 2d 831 
( A l a . 1989). The q u e s t i o n of whether the t h r e s h o l d , 
i f i t was d e f e c t i v e , had been d e f e c t i v e f o r such a 
p e r i o d of time t h a t J a c k ' s s h o u l d have d i s c o v e r e d 
the d e f e c t , was f o r the j u r y . 

"The f a c t s i n t h i s case s h o u l d be d i s t i n g u i s h e d 
from the f a c t s i n a case where a p l a i n t i f f s l i p s and 
f a l l s on a s l i c k spot on a f l o o r caused by f o o d or 
another s u b s t a n c e . In one of those s l i p and f a l l 
c a s e s , a p l a i n t i f f not o n l y must make a prima f a c i e 
showing t h a t her f a l l was caused by a d e f e c t or 
i n s t r u m e n t a l i t y (a substance c a u s i n g a s u r f a c e t o be 
s l i c k ) l o c a t e d on the p r e m i s e s , but she must a l s o 
p r e s e n t prima f a c i e e v i d e n c e t h a t the defendant had 
or s h o u l d have had n o t i c e of the d e f e c t or 
i n s t r u m e n t a l i t y a t the time of the a c c i d e n t . Massey  
v. A l l i e d P r o d u c t s Co., 523 So. 2d 397 ( A l a . 1988); 
T i c e v. T i c e , 361 So. 2d 1051 ( A l a . 1978). On the  
o t h e r hand, i n cases where the a l l e g e d d e f e c t i s a  
p a r t of the premises ( i n t h i s case, a l o o s e  
t h r e s h o l d i n the main e n t r a n c e of a r e s t a u r a n t ) ,  
once a p l a i n t i f f has made a prima f a c i e showing t h a t  
a d e f e c t i n a p a r t of the premises has caused an  
i n j u r y , then the q u e s t i o n whether the defendant had  
a c t u a l or c o n s t r u c t i v e n o t i c e of the d e f e c t w i l l go  
to the j u r y , r e g a r d l e s s of whether the p l a i n t i f f  
makes a prima f a c i e showing t h a t the defendant had  
or s h o u l d have had n o t i c e of the d e f e c t a t the time 
of the a c c i d e n t . For example, i n W i n n - D i x i e 
Montgomery, I n c . v. Weeks, 504 So. 2d 1210 ( A l a . 
1987), a mother was g o i n g t h r o u g h a g r o c e r y s t o r e 
p u s h i n g a shopping c a r t , i n which her son was 
s i t t i n g . The o n l y u n u s u a l t h i n g she n o t i c e d about 
the c a r t was t h a t the wheels made a l o u d n o i s e and 
were wobbly. While she l e f t the c a r t f o r a moment, 
the c h i l d l e a n e d over t o re a c h f o r candy i n a 
d i s p l a y r a c k , and, as he d i d so, the c a r t t i l t e d 
over and h i s l e f t cheek was i m p a l e d on an a l l e g e d l y 
broken w i r e t h a t was s t i c k i n g up on the d i s p l a y 

10 



2100333 

r a c k . The d e f e n d a n t s , a p p e a l i n g from a judgment 
based on a j u r y v e r d i c t i n f a v o r of the p l a i n t i f f , 
argued t h a t t h e r e was no e v i d e n c e t h a t t h e y had 
c o n s t r u c t i v e n o t i c e of the d e f e c t . T h i s C o u r t 
a f f i r m e d , h o l d i n g t h a t the q u e s t i o n whether the 
g r o c e r y s t o r e had c o n s t r u c t i v e n o t i c e of the a l l e g e d 
d e f e c t was f o r the j u r y . W i n n - D i x i e Montgomery,  
In c . v. Weeks, 504 So. 2d a t 1211. 

" I n b o t h t h i s case and i n Weeks, the a l l e g e d 
d e f e c t or i n s t r u m e n t a l i t y was a p a r t of the 
p r e m i s e s . U n l i k e a s p i l l e d s u b stance, a d e f e c t i v e 
t h r e s h o l d or a c a r t or a d i s p l a y r a c k i s a f i x t u r e 
t h a t r e q u i r e s o r d i n a r y and r e a s o n a b l e maintenance i n 
o r d e r t o p r o v i d e s a f e premises f o r the s t o r e ' s 
customers. Because i t was the main e n t r a n c e of the 
r e s t a u r a n t , we f i n d t h a t the q u e s t i o n whether J a c k ' s 
s h o u l d have known t h a t the t h r e s h o l d was d e f e c t i v e 
was a q u e s t i o n f o r the j u r y . " 

565 So. 2d a t 610-11 (emphasis added). 

We note t h a t t h i s c o u r t has i n t e r p r e t e d the second 

paragraph of the above-quoted p o r t i o n of Mims v. J a c k ' s  

R e s t a u r a n t , su p r a , as n a r r o w i n g "the apparent broadness" of 

the p o r t i o n of t h a t o p i n i o n s p e c i f y i n g t h a t a c t u a l or 

c o n s t r u c t i v e knowledge was a j u r y q u e s t i o n when the a l l e g e d 

d e f e c t i s a p a r t of the p r e m i s e s . Edwards v. I n t e r g r a p h  

S e r v s . Co., 4 So. 3d a t 505. In Edwards v. I n t e r g r a p h  

S e r v i c e s Co., because Edwards had not a l l e g e d t h a t the 

defendant had f a i l e d t o p r o p e r l y i n s p e c t or m a i n t a i n the 

a l l e g e d l y d e f e c t i v e p o r t i o n of the p r e m i s e s , t h i s c o u r t h e l d 
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t h a t " n e i t h e r of the ... e x c e p t i o n s t o the r u l e t h a t an 

i n v i t e e must p r e s e n t s u b s t a n t i a l e v i d e n c e t h a t the premises 

owner knew or s h o u l d have known of the dangerous or d e f e c t i v e 

c o n d i t i o n a p p l i e s . " 4 So. 3d a t 505. In t h a t case, however, 

t h i s c o u r t c o n c l u d e d t h a t Edwards had proceeded under the s o l e 

t h e o r y t h a t a d e s i g n d e f e c t caused h i s i n j u r y . Edwards v.  

I n t e r g r a p h S e r v s . Co., 4 So. 3d a t 504 ("Edwards's d e p o s i t i o n 

t e s t i m o n y makes i t c l e a r t h a t he sought t o impose l i a b i l i t y 

upon I n t e r g r a p h f o r a 'design d e f e c t ' " i n the p o r t i o n of the 

p remises t h a t a l l e g e d l y caused h i s i n j u r y ) . In t h i s case, 

t h e r e i s no i n d i c a t i o n t h a t I s b e l l has l i m i t e d h i s c l a i m f o r 

r e c o v e r y i n such a manner. 

T h i s c o u r t i s bound by the p r e c e d e n t e s t a b l i s h e d by our 

supreme c o u r t . § 12-3-16, A l a . Code 1975 ("The d e c i s i o n s of 

the Supreme Court s h a l l govern the h o l d i n g s and d e c i s i o n s of 

the c o u r t s of a p peals . . . . " ) ; Farmers I n s . Exch. v. Raine, 905 

So. 2d 832, 835 ( A l a . C i v . App. 2004). Given our supreme 

c o u r t ' s h o l d i n g i n Mims v. J a c k ' s R e s t a u r a n t , s u p r a , we must 

agree w i t h I s b e l l t h a t , because the booth s e a t t h a t c o l l a p s e d 

under him was a f i x t u r e or "a p a r t of the p r e m i s e s , " the i s s u e 

whether A z t e c a s had a c t u a l or c o n s t r u c t i v e n o t i c e of the 
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a l l e g e d d e f e c t i n the booth s e a t s h o u l d "go t o the j u r y , 

r e g a r d l e s s [of the f a c t t h a t I s b e l l f a i l e d t o make] a prima 

f a c i e showing t h a t [Aztecas] had or s h o u l d have had n o t i c e of 

the d e f e c t a t the time of the a c c i d e n t . " 565 So. 2d a t 610. 

For t h a t r e a s o n , we r e v e r s e the summary judgment i n f a v o r of 

A z t e c a s and remand the cause f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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