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THOMAS, Judge. 

On December 15, 2010, L.E.P. ("the mother") was k i l l e d i n 

an automobile a c c i d e n t . The mother had been m a r r i e d t o S.P. 
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("the f a t h e r " ) u n t i l t h e i r d i v o r c e , which had been e n t e r e d on 

June 2, 2009. The mother gave b i r t h t o V.C.P. ("the c h i l d " ) 

on F e b r u a r y 12, 2010. M.S. ("the m a t e r n a l grandmother") f i l e d 

a dependency p e t i t i o n i n the Lowndes J u v e n i l e C o u r t ("the 

j u v e n i l e c o u r t " ) on December 16, 2010, a l l e g i n g t h a t the c h i l d 

was dependent because her mother was d e c e a s e d ; because her 

c u s t o d y was i n c o n t r o v e r s y ; because the f a t h e r ' s p a t e r n i t y had 

not y e t been e s t a b l i s h e d ; and because the f a t h e r had been 

a b u s i v e t o the mother, had s u f f e r e d i n the p a s t f r o m mental 

i n s t a b i l i t y , and was unable t o p r o v i d e s t a b i l i t y f o r the 

c h i l d . On December 17, 2010, a t the mother's f u n e r a l , the 

m a t e r n a l grandmother took c u s t o d y o f the c h i l d p u r s u a n t t o an 

ex p a r t e o r d e r o f the j u v e n i l e c o u r t e n t e r e d t h a t same day 

p u r p o r t e d l y d e c l a r i n g the c h i l d t o be dependent and awarding 

the m a t e r n a l grandmother temporary l e g a l c u s t o d y o f the c h i l d . 

The f a t h e r moved t o d i s m i s s the m a t e r n a l grandmother's 

p e t i t i o n , a r g u i n g f i r s t t h a t the j u v e n i l e c o u r t l a c k e d 

j u r i s d i c t i o n because another a c t i o n r e g a r d i n g the c h i l d was 

pending i n Morgan C i r c u i t C o u r t . That a c t i o n , however, had 

been i n s t i t u t e d a f t e r the f i l i n g o f the m a t e r n a l grandmother's 

p e t i t i o n . The f a t h e r l a t e r renewed h i s motion t o d i s m i s s , 
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adding as grounds f o r the r e q u e s t e d d i s m i s s a l t h a t the 

m a t e r n a l grandmother l a c k e d s t a n d i n g t o seek a dependency 

d e t e r m i n a t i o n , a p a t e r n i t y a d j u d i c a t i o n , or a c u s t o d y award; 

the f a t h e r f i l e d a b r i e f i n s u p p o r t o f t h i s motion. 

Meanwhile, on January 5, 2011, the j u v e n i l e c o u r t o r d e r e d 

g e n e t i c t e s t i n g o f the c h i l d and the f a t h e r i n o r d e r t o 

e s t a b l i s h p a t e r n i t y . The f a t h e r o b j e c t e d t o the o r d e r f o r 

g e n e t i c t e s t i n g and sought a change o f venue. He then f i l e d 

t h i s p e t i t i o n f o r the w r i t o f mandamus. 

"'A w r i t o f mandamus i s an e x t r a o r d i n a r y remedy ... 
t h a t s h o u l d be g r a n t e d o n l y i f the t r i a l c o u r t 
c l e a r l y abused i t s d i s c r e t i o n by a c t i n g i n an 
a r b i t r a r y or c a p r i c i o u s manner.' Ex p a r t e Edwards, 
727 So. 2d 792, 794 ( A l a . 1998) . The p e t i t i o n e r must 
d e m o n s t r a t e : 

"'"(1) a c l e a r l e g a l r i g h t i n the 
p e t i t i o n e r t o the o r d e r s o u g h t ; 
(2) an i m p e r a t i v e duty upon the 
r e s p o n d e n t t o p e r f o r m , 
accompanied by a r e f u s a l t o do 
s o ; (3) the l a c k o f another 
adequate remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f the 
c o u r t . " ' 

"Ex p a r t e Edwards, 727 So. 2d a t 794 ( q u o t i n g Ex 
p a r t e Adams, 514 So. 2d 845, 850 ( A l a . 1 9 8 7 ) ) . " 

Ex p a r t e D.J.B., 859 So. 2d 445, 448 ( A l a . C i v . App. 2003). 

3 



2100329 

The f a t h e r seeks a w r i t o f mandamus c o m p e l l i n g the 

j u v e n i l e c o u r t t o d i s m i s s the m a t e r n a l grandmother's p e t i t i o n 

on two grounds. He f i r s t argues t h a t the j u v e n i l e c o u r t l a c k s 

s u b j e c t - m a t t e r j u r i s d i c t i o n over the a c t i o n because, he 

a s s e r t s , i t i s a cust o d y a c t i o n as opposed t o a dependency 

a c t i o n . See g e n e r a l l y E.H. v. N.L., 992 So. 2d 740, 741-42 

( A l a . C i v . App. 2008) ( e x p l a i n i n g t h a t a j u v e n i l e c o u r t does 

not have j u r i s d i c t i o n over custody d i s p u t e s between d i v o r c e d 

p a r e n t s u n l e s s emergency c i r c u m s t a n c e s t h r e a t e n i n g the w e l f a r e 

o f the c h i l d e x i s t ) . W i t h i n h i s argument on t h i s f i r s t i s s u e , 

the f a t h e r a l s o complains t h a t the j u v e n i l e c o u r t i m p r o p e r l y 

f o u n d the c h i l d t o be dependent w i t h o u t c o n d u c t i n g a h e a r i n g 

on the a l l e g a t i o n s o f dependency. Secondly, he argues t h a t 

the m a t e r n a l grandmother l a c k e d s t a n d i n g t o i n i t i a t e the 

a c t i o n s e e k i n g t o e s t a b l i s h p a t e r n i t y o f the c h i l d because, he 

contends, he i s a presumed f a t h e r under A l a . Code 1975, § 26-

17 - 2 0 4 ( a ) ( 2 ) , which p r o v i d e s t h a t a man i s presumed t o be the 

f a t h e r of a c h i l d born w i t h i n 300 days of the t e r m i n a t i o n of 

the m a r r i a g e between the mother and t h a t man by, among o t h e r 

t h i n g s , d i v o r c e . 
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We must r e j e c t the f a t h e r ' s f i r s t argument -- t h a t the 

j u v e n i l e c o u r t l a c k s s u b j e c t - m a t t e r j u r i s d i c t i o n over the 

m a t e r n a l grandmother's p e t i t i o n because the p e t i t i o n i s a 

p e t i t i o n s e e k i n g c u s t o d y and not a dependency p e t i t i o n -¬

because we conclude t h a t the p e t i t i o n f i l e d by the m a t e r n a l 

grandmother c o n t a i n s a l l e g a t i o n s s u f f i c i e n t t o in v o k e the 

dependency j u r i s d i c t i o n of the j u v e n i l e c o u r t . 1 The m a t e r n a l 

grandmother a l l e g e d t h a t the f a t h e r had been a b u s i v e toward 

the mother, t h a t he had had i s s u e s w i t h mental i n s t a b i l i t y , 

and t h a t he was not ca p a b l e of p r o v i d i n g the c h i l d a s t a b l e 

home a t the time the p e t i t i o n was f i l e d . In a d d i t i o n , the 

m a t e r n a l grandmother a l l e g e d i n her p e t i t i o n t h a t p a t e r n i t y of 

the c h i l d had not been e s t a b l i s h e d and t h a t the mother was 

deceased, l e a v i n g the c h i l d w i t h o u t a p a r e n t t o p r o v i d e her 

1We do agree, however, t h a t the m a t e r n a l grandmother d i d 
i m p r o p e r l y r e l y on, as a ground f o r dependency, an a l l e g a t i o n 
t h a t the c h i l d ' s c u s t o d y was the s u b j e c t of c o n t r o v e r s y . 
Under former A l a . Code 1975, § 1 2 - 1 5 - 1 ( 1 0 ) ( c ) , an a l l e g a t i o n 
t h a t a c h i l d ' s c u s t o d y was the s u b j e c t of c o n t r o v e r s y was 
s u f f i c i e n t t o i n v o k e the dependency j u r i s d i c t i o n of the 
j u v e n i l e c o u r t . However, i n 2008, the Alabama L e g i s l a t u r e , 
among o t h e r t h i n g s , amended and renumbered A l a . Code 1975, § 
12-15-1 e t seq., and e n a c t e d the Alabama J u v e n i l e J u s t i c e A c t 
("AJJA"), c o d i f i e d a t A l a . Code 1975, § 12-15-101 e t seq. The 
AJJA o m i t t e d the "custody i n c o n t r o v e r s y " ground f o r 
dependency. See A l a . Code 1975, § 12-15-102(8) ( d e f i n i n g 
"dependent c h i l d " ) . 
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c a r e . 2 Any of those a l l e g a t i o n s , i f proven a t t r i a l , would 

e s t a b l i s h t h a t the c h i l d i s " w i t h o u t a p a r e n t ... w i l l i n g and 

a b l e t o p r o v i d e f o r the c a r e , s u p p o r t , or e d u c a t i o n of the 

c h i l d . " A l a . Code 1975, § 12-15-102(8)a.2. Thus, we conclude 

t h a t the a l l e g a t i o n s i n the m a t e r n a l grandmother's p e t i t i o n 

were s u f f i c i e n t t o i n v o k e the dependency j u r i s d i c t i o n of the 

j u v e n i l e c o u r t . See, e.g., L.L.M. v. S.F., 919 So. 2d 307, 

309-10 ( A l a . C i v . App. 2005) ( c o n c l u d i n g , under the d e f i n i t i o n 

of "dependent c h i l d " c o n t a i n e d i n former A l a . Code 1975, § 12¬

15-1, t h a t a l l e g a t i o n s i n d i c a t i n g a t h r e a t t o the w e l f a r e of 

the c h i l d were s u f f i c i e n t t o i n v o k e the dependency 

j u r i s d i c t i o n of the j u v e n i l e c o u r t ) . 

The f a t h e r f u r t h e r complains t h a t the j u v e n i l e c o u r t , i n 

i t s December 17, 2010, o r d e r , found the c h i l d t o be dependent 

w i t h o u t h a v i n g h e l d a h e a r i n g on the m a t e r n a l grandmother's 

p e t i t i o n . We c o n s i d e r the j u v e n i l e c o u r t ' s o r d e r an ex p a r t e 

temporary o r d e r ; however, we r e c o g n i z e the i m p r o p r i e t y of a 

dependency f i n d i n g i n an ex p a r t e o r d e r . Alabama c o u r t s have 

2As we e x p l a i n below, the m a t e r n a l grandmother's 
a l l e g a t i o n r e g a r d i n g the c h i l d ' s l a c k of a p a r e n t t o assume 
her ca r e a f t e r the death of her mother i s unfounded based on 
the f a t h e r ' s s t a t u s as a presumed f a t h e r . 
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l o n g h e l d t h a t an e v i d e n t i a r y h e a r i n g on the m e r i t s of a 

dependency p e t i t i o n i s r e q u i r e d i n o r d e r f o r a j u v e n i l e c o u r t 

t o d e c l a r e a c h i l d t o be dependent. See Ex p a r t e L i n n e l l , 484 

So. 2d 455, 457 ( A l a . 1986) ( c o n s t r u i n g former A l a . Code 1975, 

§ 12-15-65(d), the p r e d e c e s s o r s t a t u t e t o A l a . Code 1975, § 

12-15-310(a) & ( b ) ) ; K.C.G. v. S.J.R., 46 So. 3d 499, 501 

( A l a . C i v . App. 2010); and Ex p a r t e W.H., 941 So. 2d 290 ( A l a . 

C i v . App. 2006) ( c o n s t r u i n g former § 12-15-65(d)). The 

Alabama J u v e n i l e J u s t i c e A c t , see supra note 1, d i d not a l t e r 

t h i s r e q u i r e m e n t . In f a c t , § 12-15-310(a) e x p l a i n s t h a t an 

" a d j u d i c a t o r y h e a r i n g " i s a h e a r i n g a t which e v i d e n c e i s 

p r e s e n t e d i n s u p p o r t of a dependency p e t i t i o n , and § 12-15-

310(b) s t a t e s t h a t the j u v e n i l e c o u r t s h o u l d hear e v i d e n c e on 

the p e t i t i o n i f the p a r t i e s d i s p u t e the a l l e g a t i o n s i n the 

p e t i t i o n or i f they f a i l t o respond t o the p e t i t i o n . 

N e v e r t h e l e s s , the j u v e n i l e c o u r t ' s dependency f i n d i n g , however 

i n a p p r o p r i a t e , i s not a s u f f i c i e n t b a s i s f o r d i s m i s s i n g the 

m a t e r n a l grandmother's p e t i t i o n . 

We now t u r n t o the f a t h e r ' s argument t h a t the m a t e r n a l 

grandmother l a c k e d s t a n d i n g t o i n s t i t u t e her a c t i o n . We have 

e x p l a i n e d t h a t the a l l e g a t i o n s i n the p e t i t i o n are s u f f i c i e n t 
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t o i n v o k e the dependency j u r i s d i c t i o n of the j u v e n i l e c o u r t . 

Alabama law p r o v i d e s t h a t anyone 18 years of age or o l d e r w i t h 

knowledge of the f a c t s f o r m i n g the b a s i s of the dependency 

a l l e g a t i o n s may s i g n a dependency p e t i t i o n . A l a . Code 1975, 

§ 12-15-121(a). Thus, the m a t e r n a l grandmother had s t a n d i n g 

t o i n i t i a t e the dependency a c t i o n by s i g n i n g and f i l i n g her 

p e t i t i o n . 3 

We r e a c h a d i f f e r e n t c o n c l u s i o n r e g a r d i n g the m a t e r n a l 

grandmother's s t a n d i n g t o i n i t i a t e the p a t e r n i t y p o r t i o n of 

the a c t i o n . A l t h o u g h , under A l a . Code 1975, § 26-17-602, any 

i n t e r e s t e d p a r t y may b r i n g an a c t i o n t o e s t a b l i s h p a t e r n i t y , 

l i m i t a t i o n s i n A l a . Code 1975, §§ 26-17-607 and 26-17-609, 

r e s t r i c t s t a n d i n g t o seek an a d j u d i c a t i o n of p a t e r n i t y i n 

s p e c i f i c i n s t a n c e s . When t h e r e i s a presumed f a t h e r , the 

Alabama U n i f o r m Parentage A c t p e r m i t s the presumed f a t h e r t o 

d i s p r o v e h i s p a t e r n i t y a t any ti m e . § 26-17-607(a). However, 

i f the presumed f a t h e r wishes t o p e r s i s t i n h i s presumption of 

p a t e r n i t y , no one may b r i n g an a c t i o n t o d i s p r o v e h i s 

3Because we have c o n c l u d e d t h a t the m a t e r n a l grandmother's 
p e t i t i o n i s a dependency p e t i t i o n , we w i l l not e n t e r t a i n the 
f a t h e r ' s argument t h a t the m a t e r n a l grandmother l a c k e d 
s t a n d i n g t o i n i t i a t e a c u s t o d y a c t i o n i n the j u v e n i l e c o u r t . 
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p a t e r n i t y or t o e s t a b l i s h p a t e r n i t y i n another man. I d . ("If 

the presumed f a t h e r p e r s i s t s i n h i s s t a t u s as the l e g a l f a t h e r 

of a c h i l d , n e i t h e r the mother nor any o t h e r i n d i v i d u a l may 

m a i n t a i n an a c t i o n t o d i s p r o v e p a t e r n i t y . " ) . The Alabama 

Comment t o § 26-17-607 s p e c i f i c a l l y s t a t e s t h a t " [ s ] u b s e c t i o n 

(a) f o l l o w s Ex p a r t e P r e s s e , 554 So. 2d 406 ( A l a . 1989)[,] and 

i t s progeny t h a t f a v o r m a i n t a i n i n g the i n t e g r i t y of the f a m i l y 

u n i t and the f a t h e r - c h i l d r e l a t i o n s h i p t h a t was d e v e l o p e d 

t h e r e i n . " 

As mentioned above, the f a t h e r i n the p r e s e n t case argues 

t h a t he i s a presumed f a t h e r under § 2 6 - 1 7 - 2 0 4 ( a ) ( 2 ) , which 

p r o v i d e s t h a t "[a] man i s presumed t o be the f a t h e r of a c h i l d 

i f ... he and the mother of the c h i l d were m a r r i e d t o each 

o t h e r and the c h i l d i s born w i t h i n 300 days a f t e r the m a r r i a g e 

i s t e r m i n a t e d by death, annulment, d e c l a r a t i o n of i n v a l i d i t y , 

or d i v o r c e . " The mother and the f a t h e r had been m a r r i e d , they 

were d i v o r c e d on June 2, 2009, and the c h i l d was born on 

F e b r u a r y 12, 2010, w i t h i n 300 days of the e n t r y of the d i v o r c e 

judgment. Thus, the f a t h e r i s the presumed f a t h e r of the 

c h i l d under § 2 6 - 1 7 - 2 0 4 ( a ) ( 2 ) , and, p u r s u a n t t o § 26-17-

607(a), the m a t e r n a l grandmother l a c k e d s t a n d i n g t o i n s t i t u t e 
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an a c t i o n s e e k i n g t o d i s p r o v e the f a t h e r ' s p a t e r n i t y or t o 

e s t a b l i s h p a t e r n i t y i n another man because the f a t h e r has 

d e c i d e d t o p e r s i s t i n h i s presumption of p a t e r n i t y . 

A c c o r d i n g l y , we g r a n t the f a t h e r ' s p e t i t i o n f o r a w r i t of 

mandamus i n s o f a r as h i s p e t i t i o n r e l a t e s t o the m a t e r n a l 

grandmother's r e q u e s t t h a t the p a t e r n i t y of the c h i l d be 

a d j u d i c a t e d . The j u v e n i l e c o u r t i s d i r e c t e d t o d i s m i s s the 

m a t e r n a l grandmother's a c t i o n i n s o f a r as i t r e q u e s t s t h a t 

p a t e r n i t y a d j u d i c a t i o n . Because the j u v e n i l e c o u r t ' s o r d e r 

r e q u i r i n g the f a t h e r and the c h i l d t o undergo g e n e t i c t e s t i n g 

as a means of p r o v i n g or d i s p r o v i n g the f a t h e r ' s p a t e r n i t y was 

based on the m a t e r n a l grandmother's a c t i o n s e e k i n g t o 

e s t a b l i s h p a t e r n i t y , which was i n s t i t u t e d w i t h o u t s t a n d i n g , we 

f u r t h e r d i r e c t the j u v e n i l e c o u r t t o v a c a t e t h a t o r d e r . See  

Cadle Co. v. Shabani, 4 So. 3d 460, 463 ( A l a . 2008) ( q u o t i n g 

S t a t e v. P r o p e r t y a t 2018 Rainbow D r i v e , 740 So. 2d 1025, 1029 

( A l a . 1999) ( q u o t i n g i n t u r n Beach v. D i r e c t o r of Revenue, 934 

S.W.2d 315, 318 (Mo. Ct. App. 1996))) ( s t a t i n g t h a t a c o u r t 

t h a t n o t i c e s or i s i n f o r m e d t h a t i t l a c k s s u b j e c t - m a t t e r 

j u r i s d i c t i o n must d i s m i s s the a c t i o n and t h a t " ' " [ a ] n y o t h e r 
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a c t i o n t a ken by a c o u r t l a c k i n g s u b j e c t m a tter j u r i s d i c t i o n i s 

n u l l and v o i d " ' " ) . 

PETITION GRANTED IN PART AND DENIED IN PART; WRIT ISSUED. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r a t i o n a l e i n p a r t and concurs 

i n the r e s u l t , w i t h w r i t i n g . 
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MOORE, Ju d g e , c o n c u r r i n g i n t h e r a t i o n a l e i n p a r t and 
c o n c u r r i n g i n t h e r e s u l t . 

I c o n c u r i n t h a t p a r t o f t h e m a in o p i n i o n c o n c l u d i n g t h a t 

t h e m a t e r n a l g r a n d m o t h e r d i d n o t have s t a n d i n g t o s e e k a 

p a t e r n i t y a d j u d i c a t i o n and d i r e c t i n g t h e j u v e n i l e c o u r t t o 

v a c a t e i t s J a n u a r y 5, 2011, o r d e r r e q u i r i n g g e n e t i c t e s t i n g ; 

I c o n c u r i n t h e r e s u l t i n t h e r e m a i n i n g p a r t s o f t h e main 

o p i n i o n a d d r e s s e d t o t h e m a t e r n a l g r a n d m o t h e r ' s d e p e n d e n c y 

a c t i o n . 
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