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THOMPSON, P r e s i d i n g J u d g e . 

On December 17, 2009, L.S. ("the m o t h e r " ) f i l e d p e t i t i o n s 

i n t h e j u v e n i l e c o u r t s e e k i n g a m o d i f i c a t i o n o f c u s t o d y o f h e r 
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two c h i l d r e n , A.P. and K.P. I n h e r m o d i f i c a t i o n p e t i t i o n s , 

t h e m o t h e r a l l e g e d t h a t t h e j u v e n i l e c o u r t h a d e a r l i e r e n t e r e d 

an o r d e r p e r t a i n i n g t o e a c h c h i l d a w a r d i n g c u s t o d y t o P.A., 

t h e i r p a t e r n a l g r a n d m o t h e r , and M.A., t h e i r p a t e r n a l s t e p -

g r a n d f a t h e r . The p a t e r n a l g r a n d p a r e n t s o p p o s e d t h e m o t h e r ' s 

c u s t o d y - m o d i f i c a t i o n p e t i t i o n s , and t h e y f i l e d p r o se 

p e t i t i o n s s e e k i n g an a w a r d o f " f u l l c u s t o d y " o f e a c h o f t h e 

c h i l d r e n . The p a t e r n a l g r a n d p a r e n t s were r e p r e s e n t e d by 

c o u n s e l a t an o r e t e n u s h e a r i n g on t h e p e t i t i o n s . 

On December 8, 2010, t h e j u v e n i l e c o u r t e n t e r e d j u d g m e n t s 

f i n d i n g t h a t e a c h c h i l d was "no l o n g e r d e p e n d e n t " and a w a r d i n g 

c u s t o d y t o t h e m o t h e r . The p a t e r n a l g r a n d p a r e n t s f i l e d 

p o s t j u d g m e n t m o t i o n s t h a t were d e n i e d b y o p e r a t i o n o f l a w . 

The p a t e r n a l g r a n d p a r e n t s t i m e l y a p p e a l e d . The a p p e a l s were 

c o n s o l i d a t e d i n t h i s c o u r t . 

On a p p e a l , t h e p a t e r n a l g r a n d p a r e n t s a r g u e t h a t t h e 

j u v e n i l e c o u r t e r r e d i n f a i l i n g t o a p p l y t h e e v i d e n t i a r y 

s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 

1 9 8 4 ) . T h i s c o u r t has e x p l a i n e d : 

" I n Ex p a r t e McLendon, . .. o u r supreme c o u r t 
h e l d t h a t t h e p r o p e r s t a n d a r d t o be a p p l i e d i n 
c h i l d - c u s t o d y c a s e s w h e r e i n a p a r e n t has e i t h e r 
v o l u n t a r i l y f o r f e i t e d c u s t o d y o r has l o s t c u s t o d y 
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due t o a p r i o r j u d gment i s w h e t h e r t h e r e has been a 
m a t e r i a l change i n c i r c u m s t a n c e s s i n c e t h e p r i o r 
j u d g m e n t ; w h e t h e r a change i n c u s t o d y w i l l 
m a t e r i a l l y p r o m o t e t h e b e s t i n t e r e s t s o f t h e c h i l d ; 
and w h e t h e r t h e b e n e f i t s o f t h e change i n c u s t o d y 
w i l l more t h a n o f f s e t t h e i n h e r e n t l y d i s r u p t i v e 
e f f e c t c a u s e d b y u p r o o t i n g t h e c h i l d . 455 So. 2d 
[ 8 6 3 , ] 865 [ ( A l a . 1 9 8 4 ) ] . " 

B a r b e r v. Moore, 897 So. 2d 1150, 1153 ( A l a . C i v . App. 2 0 0 4 ) . 

The p a t e r n a l g r a n d p a r e n t s a r g u e t h a t , b e c a u s e t h e 

j u v e n i l e c o u r t had, i n e a r l i e r o r d e r s , a w a r d e d them " t e m p o r a r y 

c u s t o d y " o f t h e c h i l d r e n , t h e m o t h e r was r e q u i r e d t o meet t h e 

McLendon s t a n d a r d i n s e e k i n g t o m o d i f y c u s t o d y o f t h e 

c h i l d r e n . W i t h r e g a r d t o t h o s e e a r l i e r o r d e r s , t h e r e c o r d on 

a p p e a l i n d i c a t e s t h a t , i n 2007, t h e E s c a m b i a C o u n t y D e p a r t m e n t 

o f Human R e s o u r c e s ("DHR") f i l e d a p e t i t i o n s e e k i n g t o have 

A.P. d e c l a r e d d e p e n d e n t . The j u v e n i l e c o u r t e n t e r e d a 

j u d g m e n t on June 27, 2007, f i n d i n g A.P. t o be d e p e n d e n t and 

a w a r d i n g " t e m p o r a r y " c u s t o d y o f h e r t o t h e p a t e r n a l 

g r a n d p a r e n t s . The m o t h e r l a t e r p e t i t i o n e d t h e j u v e n i l e c o u r t 

t o m o d i f y c u s t o d y o f A.P., b u t , i n F e b r u a r y 2009, t h e j u v e n i l e 

c o u r t d e n i e d t h a t p e t i t i o n . A l s o i n F e b r u a r y 2009, t h e 

j u v e n i l e c o u r t e n t e r e d an o r d e r f i n d i n g K.P. t o be d e p e n d e n t 

and a w a r d i n g " t e m p o r a r y " c u s t o d y o f h i m t o t h e p a t e r n a l 

g r a n d p a r e n t s . 
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T h i s c o u r t has e x p l a i n e d t h e e f f e c t o f a " t e m p o r a r y " 

c u s t o d y o r d e r as f o l l o w s : 

"A p e n d e n t e l i t e c u s t o d y o r d e r i s an o r d e r t h a t 
i s e f f e c t i v e o n l y d u r i n g t h e p e n d e n c y o f t h e 
l i t i g a t i o n i n an e x i s t i n g c a s e and i s u s u a l l y 
r e p l a c e d by t h e e n t r y o f a f i n a l j u d g m e n t . Hodge v.  
S t e i n w i n d e r , 919 So. 2d 1179, 1182 ( A l a . C i v . App. 
2 0 0 5 ) . P e n d e n t e l i t e c u s t o d y o r d e r s a l l o w a t r i a l 
c o u r t t o t a k e i n t o c o n s i d e r a t i o n d e v e l o p m e n t s i n t h e 
l i v e s o f t h e c h i l d and t h e p a r t i e s t h a t n a t u r a l l y 
o c c u r d u r i n g t h e gap i n t i m e b e t w e e n t h e f i l i n g o f 
an a c t i o n and t h e f i n a l h e a r i n g i n t h e m a t t e r . I d . 

"However, a ' t e m p o r a r y c u s t o d y award' o r a 
' t e m p o r a r y o r d e r ' as t o c u s t o d y i s a ' f i n a l ' c u s t o d y 
award o r j u d g m e n t . D e s p i t e i t s name, a t e m p o r a r y 
o r d e r as t o c u s t o d y i s i n t e n d e d t o r e m a i n e f f e c t i v e 
u n t i l a p a r t y s e e k s t o m o d i f y i t . I t may be 
m o d i f i e d i f t h e t r i a l c o u r t r e v i e w s t h e c a s e and 
d e t e r m i n e s t h a t c h a n g e d c i r c u m s t a n c e s t h a t w a r r a n t 
a m o d i f i c a t i o n have come i n t o e x i s t e n c e s i n c e t h e 
l a s t c u s t o d y award. 919 So. 2d a t 1182-83. Such an 
award i s n o t a p e n d e n t e l i t e award. I d . " 

T.J.H. v. S.N.F., 960 So. 2d 669, 672 ( A l a . C i v . App. 2 0 0 6 ) . 

See a l s o R i c h v. R i c h , 887 So. 2d 289, 299-302 ( A l a . C i v . App. 

2004) ( p l u r a l i t y o p i n i o n ) ( d i s c u s s i n g t h e d i f f e r e n c e b e t w e e n 

awards o f p e n d e n t e l i t e c u s t o d y and t e m p o r a r y c u s t o d y ) . 

I n a c a s e i n v o l v i n g t h e m o d i f i c a t i o n o f a t e m p o r a r y 

c u s t o d y o r d e r , o u r supreme c o u r t has h e l d t h a t t h e p a r t i e s 

s e e k i n g t o m o d i f y t h a t o r d e r a r e r e q u i r e d t o meet t h e McLendon 
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s t a n d a r d . Ex p a r t e J . P . , 641 So. 2d 276 ( A l a . 1 9 9 4 ) . The 

supreme c o u r t e x p l a i n e d : 

" A l t h o u g h t h e t e m p o r a r y c u s t o d y o f a c h i l d may have 
been p l a c e d w i t h someone, t h e c o u r t a l w a y s r e t a i n s 
j u r i s d i c t i o n t o m o d i f y c u s t o d y u n d e r t h e a p p r o p r i a t e 
c i r c u m s t a n c e s . T h i s i s t o s a y t h a t t e m p o r a r y  
c u s t o d y i s a c t u a l l y p e r m a n e n t c u s t o d y s u b j e c t t o  
c h a nge . T h e r e must be a s e n s e o f f i n a l i t y t o c h i l d 
p l a c e m e n t , b u t t h a t p l a c e m e n t i s a l w a y s s u b j e c t t o 
change by t h e c o u r t when t h e f a c t s and l a w b e f o r e 
t h e c o u r t i n d i c a t e t h a t a change i s r e q u i r e d . " 

641 So. 2d a t 278 ( e m p h a s i s a d d e d ) . 

When a j u v e n i l e c o u r t has e n t e r e d a j u d g m e n t a w a r d i n g 

c u s t o d y o f a d e p e n d e n t c h i l d t o a r e l a t i v e , a p a r e n t s e e k i n g 

t o m o d i f y t h a t c u s t o d y j u dgment must meet t h e McLendon 

s t a n d a r d i n o r d e r t o r e g a i n c u s t o d y o f t h e c h i l d . J.W. v.  

C.B., 56 So. 3d 693, 699 ( A l a . C i v . App. 2 0 1 0 ) ; M.B. v. S.B., 

12 So. 3d 1217, 1219-20 ( A l a . C i v . App. 2 0 0 9 ) ; and I n r e F.W. 

681 So. 2d 208 ( A l a . C i v . App. 1 9 9 6 ) . I n M.B. v. S.B., s u p r a , 

t h i s c o u r t e x p l a i n e d t h a t , e v e n when an o r d e r f i n d i n g a c h i l d 

d e p e n d e n t and a w a r d i n g c u s t o d y t o a r e l a t i v e c o n t a i n s 

i n d i c a t i o n s t h a t t h e c u s t o d y a ward i s " t e m p o r a r y , " t h e p a r e n t 

must meet t h e McLendon s t a n d a r d i n a s u b s e q u e n t m o d i f i c a t i o n 

p r o c e e d i n g : 

"We a l s o n o t e t h a t , e v e n i f we h a d c o n c l u d e d 
t h a t t h e j u v e n i l e c o u r t ' s J u l y 26, 2006, o r d e r c o u l d 
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p r o p e r l y be c o n s i d e r e d t o be a t e m p o r a r y o r d e r , t h a t 
c o n c l u s i o n w o u l d n o t s u p p o r t t h e m o t h e r ' s argument 
t h a t t h e j u v e n i l e c o u r t was n o t r e q u i r e d t o a p p l y 
t h e McLendon s t a n d a r d i n r u l i n g on h e r 
c u s t o d y - m o d i f i c a t i o n p e t i t i o n . See A.L. v. S . J . , 
827 So. 2d 828, 834-35 ( A l a . C i v . App. 2002) 
( q u o t i n g C.G. v. C.G., 594 So. 2d 147, 149 ( A l a . 
C i v . App. 1991)) ( ' " [ T ] e m p o r a r y c u s t o d y a w a r d s , as 
o p p o s e d t o p e n d e n t e l i t e a w a r d s , a r e g e n e r a l l y 
i n t e n d e d t o l a s t u n t i l t h e c o u r t i s p e t i t i o n e d by 
one o f t h e p a r t i e s t o m o d i f y t h e [ judgment] and 
c o n s t i t u t e f i n a l o r d e r s f r o m w h i c h an a p p e a l may l i e 
t o t h i s c o u r t . " ' ) . " 

12 So. 3d a t 1219-20 n.3. 

I n t h i s c a s e , p r i o r o r d e r s o f t h e j u v e n i l e c o u r t h a d 

d i v e s t e d t h e m o t h e r o f c u s t o d y o f h e r c h i l d r e n and h a d a w a r d e d 

" t e m p o r a r y " c u s t o d y o f t h e c h i l d r e n t o t h e p a t e r n a l 

g r a n d p a r e n t s . 1 Those e a r l i e r c u s t o d y o r d e r s c o n t a i n no 

i n d i c a t i o n t h a t t h o s e o r d e r s were p e n d e n t e l i t e c u s t o d y o r d e r s 

r a t h e r t h a n awards o f c u s t o d y s u b j e c t t o p o s s i b l e m o d i f i c a t i o n 

upon p r o p e r l y f i l e d m o d i f i c a t i o n p e t i t i o n s . See T.J.H. v. 

S.N.F., s u p r a . A c c o r d i n g l y , we c o n c l u d e t h a t t h e j u v e n i l e 

c o u r t e r r e d i n f a i l i n g t o r e q u i r e t h e m o t h e r t o meet t h e 

McLendon s t a n d a r d i n h e r m o d i f i c a t i o n a c t i o n s . We r e v e r s e 

1 A s o u r supreme c o u r t has o b s e r v e d , " [ s ] e m a n t i c a l l y , t h i s 
e n t i r e m a t t e r w o u l d be s i m p l e r i f a l l c o u r t s d e c l i n e d t o u s e 
t h e p h r a s e ' t e m p o r a r y c u s t o d y ' and s i m p l y u s e d ' p e n d e n t e l i t e ' 
o r ' c u s t o d y ' as t h e c i r c u m s t a n c e s r e q u i r e . " Ex p a r t e J . P . , 
641 So. 2d a t 278. 
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t h e j u d g m e n t s and remand t h e c a u s e s f o r t h e j u v e n i l e c o u r t t o 

r e c o n s i d e r i t s j u d g m e n t s i n l i g h t o f t h e p r o p e r a p p l i c a t i o n o f 

t h e McLendon s t a n d a r d t o t h e f a c t s o f t h i s c a s e . 

2100321 — REVERSED AND REMANDED WITH INSTRUCTIONS. 

2100322 — REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , B r y a n , and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h w r i t i n g . 
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MOORE, Ju d g e , c o n c u r r i n g i n t h e r e s u l t . 

I c o n c u r i n t h e r e s u l t . As I e x p l a i n e d i n D.E.F. v. 

L.M.D., [Ms. 2100466, J u l y 22, 2011] So. 3d , ( A l a . 

C i v . App. 2011) (Moore, J . , c o n c u r r i n g i n t h e r e s u l t ) , when a 

j u v e n i l e c o u r t p l a c e s a c h i l d t e m p o r a r i l y w i t h a n o n p a r e n t i n 

o r d e r t o p r o t e c t t h e c h i l d d u r i n g t h e p a r e n t a l - r e h a b i l i t a t i o n 

p r o c e s s , t h e p u b l i c p o l i c y f a v o r i n g f a m i l y r e u n i f i c a t i o n 

m andates t h a t t h e p a r e n t r e g a i n c u s t o d y when t h e n e e d f o r 

t e m p o r a r y p r o t e c t i v e c u s t o d y c e a s e s . On t h e o t h e r hand, when 

a j u v e n i l e c o u r t d e t e r m i n e s t h a t c o n t i n u i n g e f f o r t s t o w a r d 

f a m i l y r e u n i f i c a t i o n no l o n g e r s e r v e t h e b e s t i n t e r e s t s o f t h e 

c h i l d and awards c u s t o d y o f t h e c h i l d t o a n o n p a r e n t i n o r d e r 

t o e n d t h e d e p e n d e n c y o f t h e c h i l d , t h a t f i n a l d i s p o s i t i o n a l 

j u d g m e n t may be m o d i f i e d o n l y b y s a t i s f y i n g t h e more s t r i n g e n t 

s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 

1 9 8 4 ) . D.E.F., So. 3d a t (Moore, J . , c o n c u r r i n g i n 

t h e r e s u l t ) . 

A f t e r c a r e f u l l y r e v i e w i n g t h e two j u d g m e n t s a t i s s u e , I 

f i n d no l a n g u a g e i n d i c a t i n g t h a t t h e E s c a m b i a J u v e n i l e C o u r t 

i n t e n d e d t h a t P.A. and M.A. w o u l d e x e r c i s e c u s t o d y o f A.P. and 

K.P. o n l y f o r p r o t e c t i v e p u r p o s e s d u r i n g t h e p a r e n t a l -
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r e h a b i l i t a t i o n and f a m i l y - r e u n i f i c a t i o n p r o c e s s . The o n l y 

l a n g u a g e i n t h e j u d g m e n t s t h a t c o u l d a r g u a b l y s i g n a l s u c h an 

i n t e n t w o u l d be t h e r e f e r e n c e t o t h e " t e m p o r a r y " n a t u r e o f t h e 

c u s t o d y awarded. As t h e m a i n o p i n i o n p o i n t s o u t , however, a l l 

c u s t o d y i s , i n a s e n s e , t e m p o r a r y , and, u n d e r A l a b a m a l a w , t h e 

u s e o f t h a t t e r m does n o t i m p l y t h a t t h e c u s t o d y i s i n t e n d e d 

t o be i n t e r i m o r c o n d i t i o n a l i n n a t u r e . So. 3d a t . 

A c c o r d i n g l y , I c o n s i d e r t h o s e j u d g m e n t s t o be f i n a l 

d i s p o s i t i o n a l j u d g m e n t s , s u b j e c t t o m o d i f i c a t i o n o n l y t h r o u g h 

s a t i s f a c t i o n o f t h e McLendon s t a n d a r d . 

F o r t h e f o r e g o i n g r e a s o n s , I a g r e e t h a t t h e j u v e n i l e 

c o u r t e r r e d i n f a i l i n g t o a p p l y t h e McLendon s t a n d a r d i n t h e 

c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g s b e l o w and t h a t i t s j u d g m e n t s 

a r e due t o be r e v e r s e d and t h e c a u s e s remanded f o r t h e 

j u v e n i l e c o u r t t o a p p l y t h a t s t a n d a r d . 
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