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Tyrone Townsend 

v. 

Cameron L. Hogan, as guardian ad litem for Alysha McCall, a 
minor 

Appeal from Jefferson C i r c u i t Court 
(CV-10-902600) 

PER CURIAM. 

In F e b r u a r y 2009, A l y s h a M c C a l l , a minor, was i n j u r e d 

w h i l e i n the care of S u n r i s e C h i l d Care ( " S u n r i s e " ) , a day-

care c e n t e r . In J u l y 2010, M c C a l l , by and t h r o u g h her l e g a l 

g u a r d i a n , Demetria B i l l i n g s , sued S u n r i s e , s e e k i n g damages i n 
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the amount of $11,000 as a r e s u l t of M c C a l l ' s i n j u r i e s . 

B i l l i n g s h i r e d Tyrone Townsend to r e p r e s e n t M c C a l l i n the 

a c t i o n a g a i n s t S u n r i s e . 

S u n r i s e and M c C a l l s e t t l e d the a c t i o n f o r $11,000. 

S u n r i s e r e q u e s t e d t h a t the t r i a l c o u r t a p p o i n t a g u a r d i a n ad 

l i t e m f o r M c C a l l , as i s r e q u i r e d i n p r o ami a c t i o n s . See Pate  

v. P e r r y ' s P r i d e , I n c . , 348 So. 2d 1038, 1040 ( A l a . 1977) 

( c i t i n g C i t i z e n s Walgreen Drug Agency, I n c . v. G u l f I n s . Co., 

282 A l a . 648, 213 So. 2d 814 (1968)) ("It i s the f u n c t i o n of 

the t r i a l c o u r t i n pro ami s u i t s t o see t h a t the i n j u r e d 

i n f a n t r e c e i v e s a f a i r h e a r i n g and t h a t the next f r i e n d or 

g u a r d i a n ad l i t e m i s p r e s e n t and a c t i n g i n the i n f a n t ' s 

b e h a l f . " ) . S u n r i s e agreed t o assume r e s p o n s i b i l i t y f o r the 

g u a r d i a n ad l i t e m f e e . The t r i a l c o u r t a p p o i n t e d Cameron 

Hogan as M c C a l l ' s g u a r d i a n ad l i t e m . A f t e r Hogan s u b m i t t e d 

h i s recommendation, the t r i a l c o u r t approved the p r o ami 

s e t t l e m e n t . In the August 31, 2010, judgment a p p r o v i n g the 

s e t t l e m e n t , the t r i a l c o u r t s e t out the d i sbursements r e q u i r e d 

t o be made from the $11,000, i n c l u d i n g $500 i n o u t - o f - p o c k e t 

expenses t o B i l l i n g s , $1,857.07 to d i s c h a r g e a M e d i c a i d l i e n , 

$20 t o pay o f f a m e d i c a l b i l l , and $3,666.67 as an a t t o r n e y 
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fee f o r Townsend. A f t e r those d i s b u r s e m e n t s from the 

s e t t l e m e n t funds, M c C a l l was t o r e c e i v e $4,956.26, which was 

t o be h e l d by the c i r c u i t c l e r k p ending M c C a l l ' s r e a c h i n g the 

age of m a j o r i t y . 

On September 30, 2010, Townsend f i l e d a Rule 59, A l a . R. 

C i v . P., motion t o amend the August 31, 2010, judgment 

a p p r o v i n g the pro ami s e t t l e m e n t . In t h a t motion, Townsend 

in f o r m e d the c o u r t t h a t he had l e a r n e d t h a t M e d i c a i d had 

c o r r e c t e d and reduced i t s l i e n t o $846.86, an amount $1,010.21 

l e s s than the amount the t r i a l c o u r t had o r d e r e d d i s b u r s e d t o 

M e d i c a i d i n the August 31, 2010, judgment a p p r o v i n g the pro 

ami s e t t l e m e n t . Townsend sought a c o r r e c t i o n of the August 

31, 2010, judgment to r e f l e c t the c o r r e c t amount of the 

M e d i c a i d l i e n . He f u r t h e r sought an award to h i m s e l f of 

$333.36 as an a d d i t i o n a l a t t o r n e y f e e . On September 30, 2010, 

the t r i a l c o u r t amended i t s August 31, 2010, judgment as 

r e q u e s t e d by Townsend. 

On October 4, 2010, Hogan f i l e d a Rule 59 motion to amend 

the September 30, 2010, amended judgment. Hogan o b j e c t e d o n l y 

t o the r e d i s t r i b u t i o n of the s e t t l e m e n t funds to award 

Townsend an a d d i t i o n a l a t t o r n e y fee of $333.36. A c c o r d i n g t o 
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Hogan, Townsend had i n i t i a l l y r e c e i v e d a fee e q u a l t o one-

t h i r d of the e n t i r e $11,000 s e t t l e m e n t , which, Hogan argued, 

had been based on the c o n t r a c t t h a t Townsend had e n t e r e d i n t o 

w i t h B i l l i n g s . 1 Hogan contended t h a t Townsend was due no 

f u r t h e r f e e . 

A f t e r a h e a r i n g on the motion, by an o r d e r d a t e d October 

28, 2010, the t r i a l c o u r t " s u s t a i n e d " Hogan's o b j e c t i o n t o the 

r e d i s t r i b u t i o n of the s e t t l e m e n t funds t o award Townsend an 

a d d i t i o n a l a t t o r n e y f e e . In t h a t o r d e r , the t r i a l c o u r t 

c o n c l u d e d t h a t Townsend's a t t o r n e y fee s h o u l d be l i m i t e d t o 

the $3,666.67 t h a t he had been awarded i n the August 31, 2010, 

judgment a p p r o v i n g the pro ami s e t t l e m e n t and o r d e r e d t h a t 

Townsend repay the a d d i t i o n a l $333.36 a t t o r n e y fee he had been 

awarded i n the September 30, 2010, amended judgment t o the 

c i r c u i t c l e r k t o be h e l d f o r M c C a l l . The t r i a l c o u r t f u r t h e r 

o r d e r e d t h a t Townsend be r e s p o n s i b l e f o r payment of a g u a r d i a n 

ad l i t e m f e e f o r Hogan's l e g a l s e r v i c e s t o M c C a l l r e n d e r e d 

1Townsend has s t a t e d t h a t h i s fee agreement w i t h B i l l i n g s 
p r o v i d e d f o r a 40% c o n t i n g e n c y f e e . Because the t r i a l c o u r t 
p r o p e r l y e x e r c i s e d i t s d i s c r e t i o n t o s e t a r e a s o n a b l e a t t o r n e y 
fee i n the pro ami s e t t l e m e n t , see Ex p a r t e Peck, 572 So. 2d 
427, 428 ( A l a . 1990), d i s c u s s e d b r i e f l y i n f r a , and because 
Townsend does not c h a l l e n g e the r e d u c t i o n of h i s c o n t i n g e n c y 
fee t o o n e - t h i r d , t h i s f a c t i s not r e l e v a n t t o the i s s u e s on 
a p p e a l . 
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d u r i n g the postjudgment p r o c e e d i n g s , which, a t t h a t time, had 

not y e t been determined. 

On November 21, 2010, Townsend f i l e d a postjudgment 

motion s e e k i n g t o a l t e r or amend the October 28, 2010, o r d e r 

d e n y i ng him an a d d i t i o n a l a t t o r n e y fee of $333.36. Townsend 

argued t h a t h i s due d i l i g e n c e i n f i l i n g a motion t o c o r r e c t 

the amount of the M e d i c a i d l i e n had c r e a t e d a common fund of 

$1,010.21 and t h a t , as a r e s u l t , he was due a p o r t i o n of t h a t 

amount as an a t t o r n e y f e e . Townsend a l s o o b j e c t e d t o the 

t r i a l c o u r t ' s o r d e r i n s o f a r as i t r e q u i r e d him t o be 

r e s p o n s i b l e f o r Hogan's g u a r d i a n ad l i t e m f e e ; Townsend argued 

t h a t the o n l y p a r t y l i a b l e f o r Hogan's g u a r d i a n ad l i t e m fee 

under the s e t t l e m e n t was S u n r i s e , the d e f e n d a n t . 2 Townsend 

f u r t h e r r e q u e s t e d y e t another a d d i t i o n a l a t t o r n e y fee of 

$1,000 f o r the time he had spent r e s p o n d i n g t o Hogan's 

postjudgment motion, which Townsend d e s c r i b e d as " m e r i t l e s s . " 

2 S u n r i s e , who i s not a p a r t y t o t h i s a p p e a l , responded t o 
Townsend's motion. I n i t s response, S u n r i s e argued t h a t the 
t r i a l c o u r t had ample d i s c r e t i o n when awarding a g u a r d i a n ad 
l i t e m f e e and t h a t i t had p r o p e r l y t a x e d t h a t fee as c o s t s t o 
Townsend because, i t e x p l a i n e d , S u n r i s e was a "mere b y s t a n d e r " 
t o the d i s p u t e between Townsend and Hogan over Townsend's 
r e q u e s t f o r an a d d i t i o n a l a t t o r n e y f e e . 
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The t r i a l c o u r t e n t e r e d an o r d e r on November 23, 2010, i n 

which i t d e n i e d Townsend's postjudgment motion. The t r i a l 

c o u r t e x p l a i n e d t h a t i t had c o n c l u d e d t h a t the common-fund 

d o c t r i n e d i d not a p p l y and t h a t Townsend had been awarded h i s 

$3,666.67 fee based upon the e n t i r e s e t t l e m e n t of $11,000 and 

was due no a d d i t i o n a l f e e . The o r d e r f u r t h e r s e t Hogan's 

g u a r d i a n ad l i t e m fee a t $250 and t a x e d i t as c o s t s a g a i n s t 

Townsend. From t h a t o r d e r , Townsend a p p e a l s , a r g u i n g , as he 

d i d i n h i s postjudgment motion, t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o award him an a d d i t i o n a l a t t o r n e y fee and i n 

o r d e r i n g him t o be r e s p o n s i b l e f o r Hogan's g u a r d i a n ad l i t e m 

f e e . 

We w i l l f i r s t address whether the t r i a l c o u r t e r r e d by 

f a i l i n g t o award Townsend an a d d i t i o n a l a t t o r n e y fee of 

$333.36 a f t e r the M e d i c a i d l i e n was reduced by $1,010.21. As 

Townsend p o i n t s out, "Alabama f o l l o w s the 'American r u l e , ' 

whereby a t t o r n e y f e e s may be r e c o v e r e d i f they are p r o v i d e d 

f o r by s t a t u t e or by c o n t r a c t or i f they are c a l l e d f o r by 

s p e c i a l e q u i t y , such as i n p r o c e e d i n g s where the a t t o r n e y ' s 

e f f o r t s c r e a t e a 'common fund' out of which f e e s may be p a i d . " 

B a t t l e v. C i t y of Birmingham, 656 So. 2d 344, 347 ( A l a . 1995) . 
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G e n e r a l l y , the d e c i s i o n whether t o award an a t t o r n e y f ee i s 

w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t , and the t r i a l 

c o u r t ' s d e c i s i o n on the i s s u e may be r e v e r s e d o n l y i f i t has 

abused t h a t d i s c r e t i o n . B a t t l e , 656 So. 2d a t 347. Townsend 

had a c o n t i n g e n c y - f e e agreement w i t h B i l l i n g s , who had h i r e d 

him t o r e p r e s e n t M c C a l l i n the a c t i o n a g a i n s t S u n r i s e . 

However, he had been compensated f o r h i s r o l e i n t h a t a c t i o n 

by b e i n g awarded o n e - t h i r d of the e n t i r e s e t t l e m e n t amount, or 

$3,666.67, i n the judgment a p p r o v i n g the pro ami s e t t l e m e n t . 

He argues on a p p e a l t h a t h i s a c t i o n i n i n f o r m i n g the t r i a l 

c o u r t t h a t M e d i c a i d had reduced i t s l i e n c r e a t e d a "common 

fund" out of which he s h o u l d have been awarded a f e e . We 

agree w i t h the t r i a l c o u r t t h a t the common-fund d o c t r i n e upon 

which Townsend r e l i e s does not a p p l y i n t h i s c i r c u m s t a n c e . 

The "common-fund d o c t r i n e " i s "merely a p a r t i c u l a r 

i n s t a n c e of the ' s p e c i a l e q u i t y ' e x c e p t i o n t o the r u l e t h a t 

a t t o r n e y f e e s may not o r d i n a r i l y be r e c o v e r e d . " M i t c h e l l v.  

H u n t s v i l l e Hosp., 598 So. 2d 1358, 1361 ( A l a . 1992) . As 

e x p l a i n e d by our supreme c o u r t over 60 years ago, " [ t ] h e r u l e 

r e s t s upon the ground t h a t where one l i t i g a n t has borne the 

burden and expense of the l i t i g a t i o n t h a t has i n u r e d t o the 
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b e n e f i t of o t h e r s as w e l l as h i m s e l f , those who have shar e d i n 

the b e n e f i t s s h o u l d c o n t r i b u t e t o the expense." Kimbrough v. 

D i c k i n s o n , 251 A l a . 677, 684, 39 So. 2d 241, 246 (1949). 

Thus, i n o r d e r f o r the d o c t r i n e t o a p p l y , the p l a i n t i f f ' s 

a t t o r n e y must have expended e f f o r t t h a t r e s u l t e d i n s e c u r i n g 

some b e n e f i t t o o t h e r persons b e s i d e s h i s c l i e n t such t h a t 

they, i n good c o n s c i e n c e , s h o u l d bear a p o r t i o n of the expense 

f o r the a t t o r n e y ' s s e r v i c e s . See CNA I n s . Cos. v. Johnson 

G a l l e r i e s of O p e l i k a , I n c . , 639 So. 2d 1355, 1359 ( A l a . 1994). 

In CNA I n s u r a n c e , our supreme c o u r t e x p l a i n e d the common-fund 

d o c t r i n e t h u s l y : 

" I f i t [ i s ] a p p l i e d i n a case l i k e t h i s one, i t 
would p e r m i t a p l a i n t i f f ' s a t t o r n e y t o r e c o v e r 
a t t o r n e y f e e s from o t h e r s who d i r e c t l y b e n e f i t from 
the a t t o r n e y ' s e f f o r t s i n o b t a i n i n g a r e c o v e r y f o r 
h i s or her c l i e n t . However, i f the a t t o r n e y i s 
s i m p l y a c t i n g on b e h a l f of h i s or her c l i e n t , and a 
b e n e f i t o n l y i n c i d e n t a l l y comes to o t h e r s , the 
a t t o r n e y i s not e n t i t l e d t o a fee from those 
r e c e i v i n g the i n c i d e n t a l b e n e f i t . " 

639 So. 2d a t 1359 ( c i t a t i o n o m i t t e d ) . 

Townsend was merely a c t i n g on b e h a l f of h i s c l i e n t , 

M c C a l l , i n i n f o r m i n g the t r i a l c o u r t t h a t the M e d i c a i d l i e n 

had been reduced t o $846.86. As the t r i a l c o u r t n oted i n i t s 

o r d e r , no e v i d e n c e i n d i c a t e d t h a t Townsend had performed any 
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l e g a l s e r v i c e s t o cause the r e d u c t i o n i n the M e d i c a i d l i e n . 

Townsend had a c o n t r a c t w i t h B i l l i n g s t o r e p r e s e n t M c C a l l . He 

was awarded o n e - t h i r d of the s e t t l e m e n t proceeds f o r h i s 

s e r v i c e s . The change i n the amount t o be d i s b u r s e d t o cover 

the M e d i c a i d l i e n out of the $11,000 s e t t l e m e n t , a l t h o u g h i t 

d i d i n c r e a s e the p o r t i o n of the s e t t l e m e n t funds t h a t would 

u l t i m a t e l y be awarded d i r e c t l y t o M c C a l l , d i d not c r e a t e an 

a d d i t i o n a l fund above and beyond the $11,000 i n s e t t l e m e n t 

funds. Nor d i d Townsend's a c t i o n s p r o v i d e a b e n e f i t t o any 

p a r t y o t h e r than M c C a l l . The common-fund d o c t r i n e has no 

a p p l i c a t i o n i n t h i s case, and we a f f i r m the t r i a l c o u r t ' s 

d e n i a l of Townsend's r e q u e s t f o r an a d d i t i o n a l a t t o r n e y f e e . 

Townsend f u r t h e r argues t h a t the t r i a l c o u r t i m p r o p e r l y 

a s s e s s e d Hogan's $250 g u a r d i a n ad l i t e m fee a g a i n s t Townsend. 

A c c o r d i n g t o Townsend, t h e r e was no b a s i s t o award Hogan t h a t 

f e e . In a d d i t i o n , Townsend argues t h a t , because he was not a 

p a r t y t o the p r o c e e d i n g below, the t r i a l c o u r t had no 

j u r i s d i c t i o n over him t o o r d e r him t o pay c o s t s , i n c l u d i n g the 

g u a r d i a n ad l i t e m f e e , a s s o c i a t e d w i t h the postjudgment 

p r o c e e d i n g s i n the case. We d i s a g r e e . 
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Rule 1 7 ( d ) , A l a . R. C i v . P., governs the use and 

compensation of g u a r d i a n s ad l i t e m i n c i v i l c a s e s . The r u l e , 

i n p e r t i n e n t p a r t , reads: 

"Whenever a g u a r d i a n ad l i t e m s h a l l be n e c e s s a r y , 
the c o u r t i n which the a c t i o n i s pending s h a l l 
a p p o i n t t o se r v e i n t h a t c a p a c i t y some person who i s 
q u a l i f i e d t o r e p r e s e n t the minor or incompetent 
p e r s o n i n the c a p a c i t y of an a t t o r n e y or s o l i c i t o r 

In a l l cases i n which a g u a r d i a n ad l i t e m i s 
r e q u i r e d , the c o u r t must a s c e r t a i n a r e a s o n a b l e fee 
or compensation t o be a l l o w e d and p a i d t o such 
g u a r d i a n ad l i t e m f o r s e r v i c e s r e n d e r e d i n such 
cause, t o be t a x e d as a p a r t of the c o s t s i n such 
a c t i o n , and which i s t o be p a i d when c o l l e c t e d as 
o t h e r c o s t s i n the a c t i o n , t o such g u a r d i a n ad 

l i t e m . " 

"The matter of the g u a r d i a n ad l i t e m ' s f e e i s w i t h i n the 

d i s c r e t i o n of the t r i a l c o u r t , s u b j e c t t o c o r r e c t i o n o n l y f o r 

abuse of d i s c r e t i o n . " Englund v. F i r s t N a t ' l Bank of  

Birmingham, 381 So. 2d 8, 12 ( A l a . 1980) ( c i t i n g Commercial  

S t a n d a r d I n s . Co. v. New Amsterdam Cas. Co., 272 A l a . 357, 

362, 131 So. 2d 182, 186 (1961)). L i k e w i s e , the t a x a t i o n of 

c o s t s i s a ma t t e r w i t h i n the sound d i s c r e t i o n of the t r i a l 

c o u r t ; the t r i a l c o u r t ' s d e c i s i o n t o t a x c o s t s w i l l not be 

r e v e r s e d absent an abuse of t h a t d i s c r e t i o n . 

C l a s s r o o m d i r e c t . c o m , LLC v. Dr a p h i x , LLC, 992 So. 2d 692, 710 

(A l a . 2008); V u l c a n O i l Co. v. Gorman, 434 So. 2d 760 ( A l a . 
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1983). N o t a b l y , " [ i ] n c i v i l l i t i g a t i o n , 'the u s u a l r u l e i s t o 

t a x the c o s t s i n f a v o r of the p r e v a i l i n g p a r t y . ' " E n n i s v. 

K i t t l e , 770 So. 2d 1090, 1091 ( A l a . C i v . App. 1999) ( q u o t i n g 

Merchants N a t ' l Bank v. Cowley, 265 A l a . 125, 135, 89 So. 2d 

616, 625 (1956)). 

R u l e 1 7 ( d ) , A l a . R. C i v . P., r e q u i r e s the assessment of 

a r e a s o n a b l e fee f o r the l e g a l s e r v i c e s r e n d e r e d by a g u a r d i a n 

ad l i t e m . Thus, w i t h o u t q u e s t i o n , Hogan was e n t i t l e d t o a fee 

f o r the postjudgment l e g a l s e r v i c e s he p r o v i d e d t o M c C a l l . By 

h i s a c t i o n s , he p r e v e n t e d the award of an a d d i t i o n a l a t t o r n e y 

fee t o Townsend and t h e r e b y i n c r e a s e d the amount of money t o 

be d i s b u r s e d from the s e t t l e m e n t funds t o the c i r c u i t c l e r k 

t o be h e l d f o r M c C a l l . As Hogan p o i n t s out, S u n r i s e was not 

i n v o l v e d i n the d e t e r m i n a t i o n of the a c t u a l disbursement of 

the s e t t l e m e n t funds and d i d not p a r t i c i p a t e i n the 

postjudgment l i t i g a t i o n , o t h e r than t o respond t o Townsend's 

postjudgment motion i n s o f a r as i t argued t h a t S u n r i s e s h o u l d 

be r e s p o n s i b l e f o r the g u a r d i a n ad l i t e m f e e . S u n r i s e ' s 

i n v o l v e m e n t i n the l i t i g a t i o n c o n c l u d e d when i t p a i d the 

s e t t l e m e n t funds i n t o c o u r t and p a i d Hogan the g u a r d i a n ad 
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l i t e m fee a s s e s s e d f o r the l e g a l s e r v i c e s he had p r o v i d e d 

M c C a l l d u r i n g the prejudgment phase of the p r o c e e d i n g s . 

A l l postjudgment l i t i g a t i o n i n t h i s a c t i o n c e n t e r e d on 

Townsend's d e s i r e t o s e c u r e an a d d i t i o n a l a t t o r n e y fee f o r 

h i m s e l f , t o the d e t r i m e n t of h i s c l i e n t , M c C a l l . He, and not 

S u n r i s e , was the p a r t y whose a d v e r s a r i a l p o s i t i o n t o M c C a l l 

r e q u i r e d Hogan to take l e g a l a c t i o n t o p r o t e c t M c C a l l ' s 

i n t e r e s t s . We t h e r e f o r e agree w i t h Hogan t h a t the t r i a l c o u r t 

c o u l d not have e q u i t a b l y a s s e s s e d c o s t s a g a i n s t S u n r i s e f o r 

Hogan's postjudgment l e g a l s e r v i c e s on b e h a l f of M c C a l l . 

We are not c o n v i n c e d by Townsend's argument t h a t the 

t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o a s s e s s c o s t s a g a i n s t 

Townsend because he was merely an a t t o r n e y and not a p a r t y t o 

the a c t i o n . Because the i s s u e of Townsend's a t t o r n e y fee 

arose out of the u n d e r l y i n g pro ami s e t t l e m e n t , the t r i a l 

c o u r t had j u r i s d i c t i o n t o determine whether to award Townsend 

the a d d i t i o n a l fee he r e q u e s t e d . See Ex p a r t e Peck, 572 So. 

2d 427, 428 ( A l a . 1990). As our supreme c o u r t e x p l a i n e d i n Ex  

p a r t e Peck, the t r i a l c o u r t ' s a u t h o r i t y t o award, or even t o 

reduce, an a t t o r n e y fee based on a c o n t i n g e n c y - f e e c o n t r a c t 

a r i s e s from the t r i a l c o u r t ' s j u r i s d i c t i o n over the u n d e r l y i n g 
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a c t i o n ; the t r i a l c o u r t "ha[s] the a u t h o r i t y t o d e c i d e e v e r y 

q u e s t i o n d u l y p r e s e n t e d or a r i s i n g i n the case," even the 

c o l l a t e r a l m a t t er of an a t t o r n e y fee a r i s i n g from the a c t i o n . 

Ex p a r t e Peck, 572 So. 2d a t 428. Thus, we conclude t h a t , i n 

a d d i t i o n t o h a v i n g the a u t h o r i t y t o c o n s i d e r the a p p r o p r i a t e 

amount of the a t t o r n e y fee t o be awarded t o Townsend, the 

t r i a l c o u r t had the a u t h o r i t y t o a l l o c a t e the c o s t s a r i s i n g 

from the postjudgment p r o c e e d i n g s r e g a r d i n g Townsend's r e q u e s t 

f o r an a d d i t i o n a l a t t o r n e y f e e . Because Townsend was, i n 

essence, the p a r t y s e e k i n g a f f i r m a t i v e r e l i e f d u r i n g the 

postjudgment p r o c e e d i n g s , the t r i a l c o u r t was w e l l w i t h i n the 

bounds of i t s d i s c r e t i o n i n d e t e r m i n i n g t h a t he s h o u l d bear 

the c o s t s of t h a t p o r t i o n of the l i t i g a t i o n . C e r t a i n l y , 

r e q u i r i n g M c C a l l t o bear the c o s t of Hogan's postjudgment 

l e g a l s e r v i c e s would d e f e a t the purpose f o r which Hogan's 

a c t i o n s were t a k e n , which was t o maximize the p o r t i o n of the 

$11,000 s e t t l e m e n t funds a c t u a l l y d i s b u r s e d t o the c i r c u i t 

c l e r k f o r M c C a l l . The t r i a l c o u r t ' s i m p o s i t i o n of c o s t s 

a g a i n s t Townsend comports w i t h the g e n e r a l r u l e t h a t c o s t s are 

t a x e d i n f a v o r of the p r e v a i l i n g p a r t y , who, i n t h i s case, was 

Hogan, as g u a r d i a n ad l i t e m f o r M c C a l l . See E n n i s , 770 So. 2d 

13 



2100303 

a t 1091. A c c o r d i n g l y , the t r i a l c o u r t ' s o r d e r r e q u i r i n g 

Townsend t o pay Hogan's g u a r d i a n ad l i t e m fee i s a f f i r m e d . 

Townsend and Hogan b o t h r e q u e s t the award of an a t t o r n e y 

fee on a p p e a l . We deny Townsend's r e q u e s t . However, we agree 

w i t h Hogan t h a t he i s e n t i t l e d t o be awarded a g u a r d i a n ad 

l i t e m fee f o r the l e g a l s e r v i c e s he p r o v i d e d t o M c C a l l i n t h i s 

a p p e a l , and we award a fee of $2,000, which i s t o be t a x e d as 

p a r t of the c o s t s of t h i s a p p e a l . See Meriwe t h e r v. Crown  

Inv. Corp., 289 A l a . 504, 513, 268 So. 2d 780, 788 (1972) 

(awarding $1,200 as a g u a r d i a n ad l i t e m f e e on appea l and 

t a x i n g the fee as p a r t of the c o s t s of the a p p e a l ) ; Nathanson  

v. Key, 286 A l a . 486, 488, 242 So. 2d 389, 392 (1970) 

(awarding a g u a r d i a n ad l i t e m f e e on ap p e a l and a s s e s s i n g the 

amount as p a r t of the c o s t s of the a p p e a l ) . 

AFFIRMED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., and Bryan, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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