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W o r k e r s ' C o m p e n s a t i o n A c t , § 25-5-1 e t s e q . , A l a . Code 1975. 

F o r t h e r e a s o n s s t a t e d h e r e i n , we a f f i r m . 

The e v i d e n c e o f r e c o r d , c o n s i d e r e d i n t h e l i g h t most 

f a v o r a b l e t o C a s c a d e n , see H a nners v. B a l f o u r G u t h r i e , I n c . , 

564 So. 2d 412, 4 1 3 ( A l a . 1 9 9 0 ) , r e v e a l s t h e f o l l o w i n g 

p e r t i n e n t f a c t s . C a s c a d e n began w o r k i n g f o r W i n n - D i x i e i n 

1999. On December 18, 2001, he was i n v o l v e d i n an a u t o m o b i l e 

a c c i d e n t w h i l e on h i s way home f r o m a C h r i s t m a s p a r t y t h a t had 

been h o s t e d by some o f t h e managers o f t h e s t o r e a t w h i c h he 

w o r k e d . As a r e s u l t o f t h e a c c i d e n t , C a s c a d e n s u f f e r e d 

i n j u r i e s t o h i s l o w e r b a c k and n e c k . He was t r e a t e d by two 

d o c t o r s f o r i n j u r i e s he s u s t a i n e d i n t h e a c c i d e n t , and he 

a t t e n d e d p h y s i c a l t h e r a p y . A f t e r he c o m p l e t e d p h y s i c a l 

t h e r a p y , h i s b a c k f e l t b e t t e r f o r a b o u t t h r e e months. He t h e n 

began t o e x p e r i e n c e p a i n i n h i s b a c k a g a i n , and he s o u g h t 

a d d i t i o n a l m e d i c a l t r e a t m e n t f o r i t . A l t h o u g h t h e r e c o r d i s 

n o t c l e a r , t h e p a r t i e s b o t h i n d i c a t e i n t h e i r a p p e l l a t e b r i e f s 

t h a t C a s c a d e n l e f t h i s employment w i t h W i n n - D i x i e i n 2002. 

I n 2007, C a s c a d e n went b a c k t o work f o r W i n n - D i x i e as a 

meat c u t t e r . As p a r t o f t h e h i r i n g p r o c e s s , he f i l l e d o u t a 
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m e d i c a l q u e s t i o n n a i r e . R e g a r d i n g t h a t m e d i c a l q u e s t i o n n a i r e , 

t h e f o l l o w i n g e x c h a n g e o c c u r r e d d u r i n g C a s c a d e n ' s d e p o s i t i o n : 

"Q. On h e r e , i t a s k e d i f you have had a p r i o r b a c k 
i n j u r y and you p u t , no. And i t a s k s , have you 
c o n s u l t e d o r been t r e a t e d by c l i n i c s , d o c t o r s , 
p h y s i c i a n s o r o t h e r p r a c t i t i o n e r s f o r r e a s o n s o t h e r 
t h a n an a n n u a l p h y s i c a l exam w i t h i n t h e p a s t f i v e 
y e a r s ? And you c h e c k e d , no. And t h e n i t s a y s . A r e 
you -- q u e s t i o n t h r e e , have you e v e r i n j u r e d y o u r 
n e c k o r b a c k ? And you p u t , no. B u t we've a l r e a d y 
c o v e r e d t h a t you d i d have t h e a u t o m o b i l e a c c i d e n t i n 
2001. So can you e x p l a i n f o r me why you d i d n o t 
p u t , y e s , i n a n s w e r s t o t h o s e q u e s t i o n s ? 

"A. I o n l y have one e x p l a n a t i o n . I had a f e a r o f 
n o t g e t t i n g t h e j o b i f I p u t t h o s e a n s w e r s down 
t h e r e . And i f t h e y knew t h a t I had t h o s e p r o b l e m s , 
t h e y may n o t h i r e me t o be a meat c u t t e r and I 
needed t h e j o b . 

"Q. Okay. As f a r as t h e q u e s t i o n , have you 
c o n s u l t e d o r been t r e a t e d by c l i n i c s , d o c t o r s , 
p h y s i c i a n s o r o t h e r p r a c t i t i o n e r s f o r r e a s o n s o t h e r 
t h a n an a n n u a l p h y s i c a l exam w i t h i n t h e p a s t f i v e 
y e a r s , you c h e c k e d , n o ? 

"A. C o u l d I see t h a t ? 

"Q. S u r e . 

"A. I c a n ' t image -- I have no answer f o r t h a t . I 
c a n n o t image why I p u t , no, on t h a t . 

"Q. Okay. Y o u ' l l a g r e e w i t h me t h a t t h e r e s p o n s e , 
no, t o t h a t q u e s t i o n was n o t t r u e ? 

"A. T h a t ' s n o t t r u e . T h a t one was -- b e c a u s e I know 
I've been t r e a t e d f o r t h i n g s l i k e c o l d s and, you 
know, b r o n c h i t i s , t h i n g s l i k e t h a t . 
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"Q. And you have been t r e a t e d f o r b a c k p a i n ? 

"A. Y e s . 

"Q. And t h e answer t o number t h r e e . Have you e v e r 
i n j u r e d y o u r neck o r b a c k ? You p u t , no. 

"A. Y e s . 

"Q. And was t h a t answer c o r r e c t ? 

"A. No, i t w a s n ' t . 

"Q. Okay. W e l l t h a t ' s a b a d q u e s t i o n . Was t h a t 
answer t r u t h f u l ? 

"A. Ah, no. No, i t was n o t . 

"Q. And t h e n on t h e f r o n t page where i t s a y s , do you 
now have o r have you had b a c k i n j u r y ? You p u t , no. 
Was t h a t an a c c u r a t e s t a t e m e n t a t t h e t i m e ? 

"A. I t h i n k a t t h e t i m e t h a t was a c c u r a t e . I d o n ' t 
t h i n k t h a t a t t h e t i m e -- l i k e I s a i d , I was g e t t i n g 
b e t t e r . You g o t t o u n d e r s t a n d , my p a i n i n t h e f i r s t 
few y e a r s was n o t c o n s t a n t . I t w a s n ' t u n t i l , you 
know, t h e l a s t few y e a r s t h a t i t has become so 
c o n s t a n t . 

"Q. Okay. But you had s u f f e r e d a b a c k i n j u r y i n an 
a u t o m o b i l e a c c i d e n t ? 

"A. Y e s . " 

One o f t h e i n j u r i e s f o r m i n g t h e b a s i s o f t h e p r e s e n t 

a c t i o n o c c u r r e d on M a r c h 19, 2008. On t h a t day, w h i l e 

C a s c a d e n was w o r k i n g f o r W i n n - D i x i e , he e x p e r i e n c e d a s h a r p 

p a i n i n h i s b a c k when l i f t i n g a h e a v y box. The n e x t day, he 
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t o l d someone w o r k i n g f o r W i n n - D i x i e a b o u t t h e p a i n . He t o o k 

f i v e days o f f work, o b t a i n e d an e p i d u r a l i n j e c t i o n , and 

r e t u r n e d t o work w i t h o u t a n o t h e r m e n t i o n o f t h e i n c i d e n t . On 

November 2, 2009, C a s c a d e n a g a i n h u r t h i s b a c k w h i l e w o r k i n g 

f o r W i n n - D i x i e and l i f t i n g a h e a v y box. T h a t same day, he 

i n f o r m e d an a s s i s t a n t manager o f t h e i n c i d e n t . 

On J a n u a r y 5, 2010, C a s c a d e n f i l e d an a c t i o n a g a i n s t 

W i n n - D i x i e s e e k i n g b e n e f i t s u n d e r t h e W o r k e r s ' C o m p e n s a t i o n 

A c t . C a s c a d e n a l l e g e d t h a t he had i n j u r e d h i s b a c k w h i l e 

w o r k i n g i n t h e l i n e and s c o p e o f h i s employment w i t h Winn-

D i x i e and t h a t he was p e r m a n e n t l y p a r t i a l l y d i s a b l e d . 

On J u n e 24, 2010, W i n n - D i x i e f i l e d a m o t i o n f o r a summary 

j u d g m e n t . R e l y i n g on § 25-5-51, i t a r g u e d t h a t C a s c a d e n ' s 

c l a i m s were b a r r e d b e c a u s e he had m i s r e p r e s e n t e d h i s m e d i c a l 

h i s t o r y i n h i s employment a p p l i c a t i o n . S e c t i o n 25-5-51 

p r o v i d e s , i n p e r t i n e n t p a r t : 

"No c o m p e n s a t i o n s h a l l be a l l o w e d i f , a t t h e 
t i m e o f o r i n t h e c o u r s e o f e n t e r i n g i n t o employment 
o r a t t h e t i m e o f r e c e i v i n g n o t i c e o f t h e r e m o v a l o f 
c o n d i t i o n s f r o m a c o n d i t i o n a l o f f e r o f employment, 
t h e employee k n o w i n g l y and f a l s e l y m i s r e p r e s e n t s i n 
w r i t i n g h i s o r h e r p h y s i c a l o r m e n t a l c o n d i t i o n and 
t h e c o n d i t i o n i s a g g r a v a t e d o r r e i n j u r e d i n an 
a c c i d e n t a r i s i n g o u t o f and i n t h e c o u r s e o f h i s o r 
h e r employment. 
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"At t h e t i m e an e m p l o y e r makes an u n c o n d i t i o n a l 
o f f e r o f employment o r removes c o n d i t i o n s p r e v i o u s l y 
p l a c e d on a c o n d i t i o n a l o f f e r o f employment, t h e 
e m p l o y e r s h a l l p r o v i d e t h e employee w i t h t h e 
f o l l o w i n g w r i t t e n w a r n i n g i n b o l d t y p e p r i n t , 
' M i s r e p r e s e n t a t i o n s as t o p r e e x i s t i n g p h y s i c a l o r 
m e n t a l c o n d i t i o n s may v o i d y o u r w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s . ' I f t h e e m p l o y e r d e f e n d s on 
t h e g r o u n d t h a t t h e i n j u r y a r o s e i n any o r a l l o f 
t h e l a s t above s t a t e d ways, t h e b u r d e n o f p r o o f 
s h a l l be on t h e e m p l o y e r t o e s t a b l i s h t h e d e f e n s e . " 

W i n n - D i x i e a t t a c h e d t o i t s m o t i o n , among o t h e r t h i n g s , 

p o r t i o n s o f t h e t r a n s c r i p t o f C a s c a d e n ' s d e p o s i t i o n and some 

o f h i s m e d i c a l r e c o r d s . 

C a s c a d e n f i l e d a r e s p o n s e t o t h e summary-judgment m o t i o n . 

He a d m i t t e d t h a t , i n t h e c o u r s e o f e n t e r i n g i n t o an employment 

r e l a t i o n s h i p w i t h W i n n - D i x i e i n 2007, W i n n - D i x i e had p r o v i d e d 

h i m w i t h t h e w r i t t e n w a r n i n g as r e q u i r e d by § 2 5 - 5 - 5 1 . He 

a s s e r t e d , h owever, t h a t W i n n - D i x i e had known a b o u t h i s p r i o r 

b a c k i n j u r y b e c a u s e i t had o c c u r r e d d u r i n g h i s p e r i o d o f p r i o r 

employment w i t h W i n n - D i x i e as p a r t o f an e v e n t a s s o c i a t e d w i t h 

t h a t employment. Thus, he a r g u e d , W i n n - D i x i e c o u l d n o t have 

r e l i e d on h i s f a l s e r e p r e s e n t a t i o n s i n t h e m e d i c a l 

q u e s t i o n n a i r e c o n c e r n i n g h i s p r e v i o u s b a c k i n j u r y , and, as a 

r e s u l t , he a r g u e d , W i n n - D i x i e c o u l d n o t a s s e r t a 

m i s r e p r e s e n t a t i o n d e f e n s e t o h i s w o r k e r ' s c o m p e n s a t i o n c l a i m s . 
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W i n n - D i x i e f i l e d a r e p l y i n w h i c h i t a r g u e d t h a t r e l i a n c e 

i s n o t a m a t e r i a l e l e m e n t o f t h e d e f e n s e e s t a b l i s h e d by § 25¬

5-51 and t h a t , even i f i t were, C a s c a d e n had f a i l e d t o p r o v e 

t h a t W i n n - D i x i e had p r i o r k n o w ledge t h a t he had i n j u r e d h i s 

b a c k i n t h e c a r a c c i d e n t . 

On November 22, 2010, t h e t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r o f W i n n - D i x i e . I t f o u n d t h a t W i n n - D i x i e had 

p r o v i d e d s u b s t a n t i a l e v i d e n c e o f a l l t h e e l e m e n t s o f t h e 

d e f e n s e s e t f o r t h i n § 25-5-51 and t h a t C a s c a d e n had f a i l e d t o 

p r e s e n t any m a t e r i a l e v i d e n c e i n o p p o s i t i o n t o t h a t d e f e n s e . 

C a s c a d e n f i l e d a p o s t j u d g m e n t m o t i o n , w h i c h t h e t r i a l c o u r t 

d e n i e d . C a s c a d e n a p p e a l s . 

I n a n o t h e r c a s e a r i s i n g u n d e r t h e W o r k e r s ' C o m p e n s a t i o n 

A c t i n w h i c h a t r i a l c o u r t e n t e r e d a summary j u d g m e n t , t h i s 

c o u r t s e t f o r t h t h e f o l l o w i n g s t a n d a r d o f r e v i e w : 

"The a p p r o p r i a t e s t a n d a r d o f r e v i e w o f a summary 
judgment i s as f o l l o w s : 

" ' I t i s w e l l s e t t l e d t h a t a m o t i o n f o r 
summary judgment i s p r o p e r l y g r a n t e d i n 
s i t u a t i o n s where t h e r e i s no g e n u i n e i s s u e 
o f m a t e r i a l f a c t and t h e movant i s e n t i t l e d 
t o a judgment as a m a t t e r o f l a w . C l a y v.  
R i v e r L a n d i n g C o r p . , 601 So. 2d 919 ( A l a . 
1 9 9 2 ) . I n c o n s i d e r i n g a m o t i o n f o r summary 
ju d g m e n t , t h e t r i a l c o u r t must v i e w a l l 
r e a s o n a b l e i n f e r e n c e s f r o m t h e e v i d e n c e i n 
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a l i g h t most f a v o r a b l e t o t h e n on-moving 
p a r t y . W i l l s v. K l i n g e n b e c k , 455 So. 2d 
806 ( A l a . 1 9 8 4 ) . F u r t h e r , t h e movant has 
t h e b u r d e n o f e s t a b l i s h i n g t h a t t h e r e i s no 
g e n u i n e i s s u e o f m a t e r i a l f a c t . B u r k s v.  
P i c k w i c k H o t e l , 607 So. 2d 187 ( A l a . 1 9 9 2 ) . 
I f t h e movant meets i t s b u r d e n , t h e n t h e 
b u r d e n s h i f t s t o t h e non-moving p a r t y , who 
must show by s u b s t a n t i a l e v i d e n c e t h a t a 
g e n u i n e i s s u e o f m a t e r i a l f a c t does e x i s t 
i n o r d e r t o w i t h s t a n d t h e m o t i o n f o r 
summary j u d g m e n t . B u r k s , 607 So. 2d 187; 
C l a y , 601 So. 2d 919.'" 

Page v. Cox & Cox, I n c . , 892 So. 2d 413, 417 ( A l a . C i v . App. 

2004) ( q u o t i n g R i c h v. Warren Mf g . , I n c . , 634 So. 2d 1015, 

1016-17 ( A l a . C i v . App. 1 9 9 4 ) ) . 

C a s c a d e n c o n t e n d s t h a t W i n n - D i x i e d i d n o t r e l y on t h e 

m i s r e p r e s e n t a t i o n s c o n t a i n e d i n t h e m e d i c a l q u e s t i o n n a i r e when 

i t e m p l o y e d him i n 2007 b e c a u s e W i n n - D i x i e a l r e a d y knew t h a t 

he had p r e v i o u s l y i n j u r e d h i s b a c k . Thus, he a r g u e s , h i s 

c l a i m s were n o t s u b j e c t t o W i n n - D i x i e ' s a s s e r t i o n o f t h e 

m i s r e p r e s e n t a t i o n d e f e n s e c o n t a i n e d i n § 25-5-51. 

I n Ex p a r t e S o u t h e r n E n e r g y Homes, I n c . , 603 So. 2d 1036 

( A l a . 1 9 9 2 ) , o u r supreme c o u r t j u d i c i a l l y c r e a t e d a d e f e n s e 

f o r an e m p l o y e r t o an e m p l o y e e ' s w o r k e r ' s c o m p e n s a t i o n a c t i o n 

when t h e employee has f a l s e l y r e p r e s e n t e d t h a t he o r she d i d 
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n o t have a p r i o r i n j u r y . S e t t i n g f o r t h t h e e l e m e n t s o f t h a t 

d e f e n s e , t h e c o u r t w r o t e : 

"We a d o p t t h e s t a n d a r d s e t f o r t h i n 1C L a r s o n , 
The Law o f Workmen's C o m p e n s a t i o n § 47.53 ( 1 9 8 6 ) , 
w h i c h p r o v i d e s t h a t an employee who makes f a l s e 
s t a t e m e n t s a b o u t h i s p h y s i c a l c o n d i t i o n i n a 
p r e - e m p l o y m e n t a p p l i c a t i o n w i l l be d e n i e d w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s when t h e f o l l o w i n g f a c t o r s a r e 
p r e s e n t : 

" ' ( 1 ) The employee must have k n o w i n g l y and 
w i l l f u l l y made a f a l s e r e p r e s e n t a t i o n as t o 
h i s p h y s i c a l c o n d i t i o n . (2) The e m p l o y e r 
must have r e l i e d upon t h e f a l s e 
r e p r e s e n t a t i o n and t h i s r e l i a n c e must have 
been a s u b s t a n t i a l f a c t o r i n t h e h i r i n g . 
(3) T h e r e must have been a c a u s a l 
c o n n e c t i o n b e tween t h e f a l s e r e p r e s e n t a t i o n 
and t h e i n j u r y . ' 

"1C L a r s o n § 47.53 a t 8-394. The b u r d e n i s on t h e 
e m p l o y e r t o p r o v e e a c h o f t h e s e e l e m e n t s . " 

S o u t h e r n E n e r g y Homes, 603 So. 2d a t 1039-40. Thus, u n d e r 

t h i s j u d i c i a l l y c r e a t e d d e f e n s e , an e m p l o y e r was r e q u i r e d t o 

p r o v e t h a t i t had r e l i e d on t h e e m p l o y e e ' s m i s r e p r e s e n t a t i o n 

i n h i r i n g t h e e m p l o y e e . 

A f t e r o u r supreme c o u r t i s s u e d i t s d e c i s i o n i n S o u t h e r n  

E n e r g y Homes, t h e l e g i s l a t u r e amended § 25-5-51 t o add t h e 

p r o v i s i o n on w h i c h W i n n - D i x i e b a s e d i t s summary-judgment 

m o t i o n . As p r e v i o u s l y q u o t e d , t h a t p r o v i s i o n s t a t e s : 
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"No c o m p e n s a t i o n s h a l l be a l l o w e d i f , a t t h e 
t i m e o f o r i n t h e c o u r s e o f e n t e r i n g i n t o employment 
o r a t t h e t i m e o f r e c e i v i n g n o t i c e o f t h e r e m o v a l o f 
c o n d i t i o n s f r o m a c o n d i t i o n a l o f f e r o f employment, 
t h e employee k n o w i n g l y and f a l s e l y m i s r e p r e s e n t s i n 
w r i t i n g h i s o r h e r p h y s i c a l o r m e n t a l c o n d i t i o n and 
t h e c o n d i t i o n i s a g g r a v a t e d o r r e i n j u r e d i n an 
a c c i d e n t a r i s i n g o u t o f and i n t h e c o u r s e o f h i s o r 
h e r employment." 

T h i s c o u r t r e c e n t l y s e t f o r t h t h e e l e m e n t s o f a d e f e n s e u n d e r 

§ 25-5-51 t h a t an e m p l o y e r must p r o v e : 

" [ T ] o p r e v a i l u n d e r [§ 2 5 - 5 - 5 1 ] , [ a n e m p l o y e r i s ] 
r e q u i r e d t o p r o v e t h a t (1) i n t h e c o u r s e o f [ t h e 
e m p l o y e e ] ' s e n t e r i n g i n t o h i s employment 
r e l a t i o n s h i p w i t h [ t h e e m p l o y e r ] , (2) [ t h e e m p l o y e r ] 
p r o v i d e d [ t h e e m p l o y e e ] w i t h t h e w r i t t e n w a r n i n g s e t 
f o r t h i n § 25-5-51, (3) [ t h e e m p l o y e e ] k n o w i n g l y and 
f a l s e l y m i s r e p r e s e n t e d h i s p h y s i c a l o r m e n t a l 
c o n d i t i o n , (4) [ t h e e m p l o y e e ] ' s m i s r e p r e s e n t a t i o n 
was made i n w r i t i n g , and (5) [ t h e e m p l o y e e ] ' s 
c o n d i t i o n was a g g r a v a t e d o r r e i n j u r e d i n an a c c i d e n t 
a r i s i n g o u t o f and i n t h e c o u r s e o f h i s employment. 
§ 25-5-51, A l a . Code 1975." 

Hornady T r u c k L i n e s , I n c . v. Howard, 985 So. 2d 469, 477 ( A l a . 

C i v . App. 2 0 0 7 ) . A b s e n t f r o m t h e s t a t u t o r y m i s r e p r e s e n t a t i o n 

d e f e n s e i s a r e q u i r e m e n t t h a t an e m p l o y e r p r o v e t h a t i t r e l i e d 

on t h e e m p l o y e e ' s f a l s e s t a t e m e n t s i n h i r i n g t h e e m p l o y e e . 

The q u e s t i o n b e f o r e t h i s c o u r t , t h e n , i s w h e t h e r t h i s c o u r t 

s h o u l d e n g r a f t s u c h a r e q u i r e m e n t on t h e s t a t u t o r y d e f e n s e 

d e s p i t e t h e l e g i s l a t u r e ' s f a i l u r e t o l i s t s u c h a r e q u i r e m e n t 

i n t h e s t a t u t e . 
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One commentator has r e c o g n i z e d t h a t , u n d e r t h e s t a t u t e , 

an e m p l o y e r i s n o t r e q u i r e d t o p r o v e r e l i a n c e as an e l e m e n t o f 

t h e m i s r e p r e s e n t a t i o n d e f e n s e , even t h o u g h , u n d e r p r i o r c a s e 

l a w , i t was r e q u i r e d t o do s o : 

"The j u d i c i a l m i s r e p r e s e n t a t i o n d e f e n s e a p p l i e s 
o n l y i f t h e e m p l o y e r has r e l i e d on t h e f a l s e 
r e p r e s e n t a t i o n when m a k i n g t h e d e c i s i o n t o h i r e t h e 
e m p l o y e e . The s t a t u t o r y m i s r e p r e s e n t a t i o n d e f e n s e , 
on t h e o t h e r hand, does n o t e x p r e s s l y r e q u i r e 
r e l i a n c e on t h e p a r t o f t h e e m p l o y e r . To d a t e , no 
c a s e has commented on t h i s d i f f e r e n c e , b u t i t can 
o n l y be assumed t h a t t h e l e g i s l a t u r e i n t e n t i o n a l l y 
f a i l e d t o i n s e r t r e l i a n c e as an e l e m e n t o f t h e 
s t a t u t o r y d e f e n s e , so t h e c o u r t s s h o u l d n o t f e e l 
o b l i g a t e d t o e n g r a f t t h e i r own r e q u i r e m e n t . " 

1 T e r r y A. Moore, Alabama W o r k e r s ' C o m p e n s a t i o n § 12:31 (West 

1998) ( f o o t n o t e s o m i t t e d ) . As n o t e d i n t h i s t r e a t i s e and as 

r e c o g n i z e d by t h i s c o u r t i n H o rnady T r u c k L i n e s , t h e p l a i n 

l a n g u a g e o f § 25-5-51 does n o t i n c l u d e a r e q u i r e m e n t t h a t , t o 

a s s e r t t h e d e f e n s e c o n t a i n e d t h e r e i n , an e m p l o y e r must p r o v e 

t h a t i t r e l i e d on t h e e m p l o y e e ' s m i s r e p r e s e n t a t i o n i n h i r i n g 

t h e e m p l o y e e . M o r e o v e r , t h e l e g i s l a t u r e was f u l l y c a p a b l e o f 

i n c l u d i n g s u c h a r e q u i r e m e n t had i t c h o s e n t o do s o . See,  

e.g., § 6-5-101, A l a . Code 1975 ( c a u s e o f a c t i o n o f 

m i s r e p r e s e n t a t i o n r e q u i r e s t h a t m i s r e p r e s e n t a t i o n be " a c t e d on 

by t h e o p p o s i t e p a r t y " ) ; § 6-5-103, A l a . Code 1975 ( c a u s e o f 
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a c t i o n o f d e c e i t r e q u i r e s " w i l l f u l r e p r e s e n t a t i o n ... upon 

w h i c h [ i n j u r e d p a r t y ] ... a c t [ e d ] t o h i s i n j u r y " ) . And, as 

W i n n - D i x i e p o i n t s o u t , t h e f a c t t h a t t h e l e g i s l a t u r e c h o s e t o 

i n c l u d e i n i t s s t a t u t o r y scheme c e r t a i n e l e m e n t s t h a t t h e 

e m p l o y e r must p r o v e t o c l a i m t h e m i s r e p r e s e n t a t i o n d e f e n s e 

i m p l i e s t h a t t h e l e g i s l a t u r e i n t e n d e d t o e x c l u d e any 

a d d i t i o n a l e l e m e n t s . See J e f f e r s o n C n t y . v. Alabama C r i m i n a l  

J u s t i c e I n f o . C t r . Comm'n, 620 So. 2d 651, 658 ( A l a . 1993) 

("Under t h e p r i n c i p l e o f e x p r e s s i o n u n i t s e s t e x c l u s i o n  

A l e t r i s , a r u l e o f s t a t u t o r y c o n s t r u c t i o n , t h e e x p r e s s 

i n c l u s i o n o f r e q u i r e m e n t s i n t h e l a w i m p l i e s an i n t e n t i o n t o 

e x c l u d e o t h e r r e q u i r e m e n t s n o t so i n c l u d e d . " ) . G i v e n t h e 

f o r e g o i n g , we see no r e a s o n t o add t o what t h e l e g i s l a t u r e has 

c r e a t e d by e n g r a f t i n g a r e l i a n c e e l e m e n t o n t o § 2 5 -5-51. 

B e c a u s e § 25-5-51 does n o t r e q u i r e an e m p l o y e r t o p r o v e 

t h a t i t r e l i e d t o i t s d e t r i m e n t on an e m p l o y e e ' s 

m i s r e p r e s e n t a t i o n s t o a s s e r t t h e m i s r e p r e s e n t a t i o n d e f e n s e 

c o n t a i n e d t h e r e i n , C a s c a d e n ' s c o n t e n t i o n t h a t W i n n - D i x i e d i d 

n o t r e l y on h i s m i s r e p r e s e n t a t i o n s when i t h i r e d him does n o t 

p r o v i d e a b a s i s on w h i c h t o r e v e r s e t h e t r i a l c o u r t ' s summary 

j u d g m e n t . 
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C a s c a d e n n e x t a r g u e s t h a t W i n n - D i x i e c a n n o t a s s e r t t h e 

m i s r e p r e s e n t a t i o n d e f e n s e c o n t a i n e d i n § 25-5-51 b e c a u s e Winn-

D i x i e d i d n o t u t i l i z e b o l d f a c e t y p e when p r i n t i n g t h e w a r n i n g 

r e q u i r e d by t h a t s e c t i o n . C a s c a d e n d i d n o t make t h i s argument 

t o t h e t r i a l c o u r t . I n f a c t , C a s c a d e n s p e c i f i c a l l y s t a t e d i n 

h i s b r i e f t o t h e t r i a l c o u r t t h a t he "does n o t d i s p u t e t h a t i n 

t h e c o u r s e o f e n t e r i n g i n t o an employment r e l a t i o n s h i p w i t h 

W i n n - D i x i e ... [ h e ] was p r o v i d e d w i t h a w r i t t e n w a r n i n g as s e t 

f o r t h i n § 25-5-51." T h i s c o u r t w i l l n o t a d d r e s s a r g u m e n t s 

made f o r t h e f i r s t t i m e on a p p e a l . See Andrews v. M e r r i t t O i l  

Co., 612 So. 2d 409, 410 ( A l a . 1 9 9 2 ) . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t C a s c a d e n has 

f a i l e d t o d e m o n s t r a t e t h a t t h e t r i a l c o u r t c o m m i t t e d e r r o r 

when i t e n t e r e d a summary judgment i n f a v o r o f Winn D i x i e . As 

a r e s u l t , t h a t judgment i s due t o be a f f i r m e d . 

AFFIRMED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 
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