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William Rice and Laura Rice
Appeal from Lee Circuit Court
(CV-09-900178)

MOORE, Judge.

Grove Hill Homeowners' Assccoclation, Inc. ("the
Agsociation"), appeals from a Jjudgment of the Lee Circuit
Court ("the trial court") declining to i1ssue a permanent

injunction enjecining William Rice and Laura Rice from
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maintaining a driveway on their property that does not comply
with § 6.20 of the Grove Hill 3Subdivision Declaration of
Covenants, Conditions, and Restrictions ("the restrictive
covenants™) .

This is the second time this case has been before this

court. See Grove Hill Homeowners' Ass'n v. Rice, 43 So. 3d

09 (Ala. Civ., App. 2010) {("Grove Hill™). In Grove Hill, we

set forth the following facts pertinent to the present appeal:

"In 2008, the Rices purchased property and a
house located in the Grove Hill subkdivision. On
April 23, 2008, the Association sent a letter to the
Rices welcoming them to the neighborhood. The
Agsociation attached a copy of the restrictive
covenants to the letter, which also referred the
reader to a Web site for further 'neighborhocod
information.' Section 6.20 of the restrictive
covenants provides:

"'6.20 Driveways and Sidewalks. All
driveways and sidewalks for each Lot or
Dwelling shall be constructed of asphalt or
concrete. Other materials may be used but
only 1f approved by the [Architectural
Review Committee]. a1l driveways and
sidewalks shall be paved; chert, gravel,
and lcose stone driveways and sidewalks are
prohibited. Provided, however, that the
foregoing shall not be applicable to any of
the roadways within the Development which
may constitute Common Areas.'

"(Bold typeface in original.) Section 5.05{(a) of the
restrictive covenants states that no improvements,
including driveways, may be made to the extericr
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appearance of any lot without preapproval of the
Architectural Revliew Committee ('"the ARC').

"AL the time the Rices purchased the property,
the construction o©of the house had not been
completed, the house had been abandoned by the
contractor for four months, and the house was 1in
foreclosure. The conbtractor had built a narrow
concrete driveway running from the street to the
house, William testified that, at the time the Rices
purchased the property, the driveway was stained
with red mud and contained a long crack. No one from
the Assoclation or the ARC instructed the Rices that
the driveway needsad to be repaired or remcdeled, but
Laura told William that they needed to do something
to correct the Teyescre.,'

"William testified that he considered several
options to address the driveway problem, some of
which he considered too expensive and others of
which he deemed impractical. The Rices decided not
to completely replace the driveway; instead, they
decided to add a secondary pad to the driveway and
to teop the driveway with liquid asphalt and loose
pea gravel. Under that plan, the driveway woculd
retalin 1ts original concrete base. They contracted
with a landscaping ccmpany, which perfcrmed the
work, In violaticon of & 5,050 of the restrictive
covenants, the Rices did not neotify the ARC and
obtain its approval before undertaking the
modifications to the driveway.

"In late November or early December 2008, John
Price, the president of the Association, received an
anonymous complaint abcut the driveway. Barbara
Arrington, the property manager, sent an e-mail Lo
William asking whether the driveway had been
completed. After receiving information that the
driveway had bkeen completed, Price contacted Jack
Downg, then chairman of the ARC, about the issue.
Downs inspected the driveway and opined to the
members of the Asscciaticn's board at a December
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2008 meeting that the driveway did not comply with
5 0.20.

"Tn January 2009, Diane Tillery assumed the rcle
of ARC chairman from Downs. Tillery talked with the
Rices and showed them the restrictive covenants.
Tillery testified that, during that meeting, the
Rices asked for a wvariance. Tillery agreed *to
discuss the matter with the ARC. The Rices
thereafter submitted a survey of 21 neighbors, all
of whom approved of the driveway, along with
photographs of the driveway before the modifications
and a description of the modificaticn process.
Tillery and the other four members of the ARC
inspected the driveway. The ARC subseguently met and
unanimously decided that the driveway did not comply
with & 6.20. Tillery testified that the ARC did not
discuss granting the Rices a wvariance; however, a
letter dated January 19, 200%, which the Association
introduced inte evidence, indicates that the ARC
rejected the Rices' request for the variance.

"Over the next month, Tillery exchanged e-mails
and letters with the Rices and TLaura's father, an
attorney. The Rices sought a face-to-face meeting
with the ARC to discuss their wview that the
modifications had actually improved the condition of
the driveway, but the ARC did not agree Lo any
'appeal.' The Association, on the other hand, sought
infermation on the Rices' plans to remodel the
driveway 1in compliance with & 6.20. After receiving
a letter from Laura's father asking her to quit
threatening the Rices, Tillery contacted the
Asscclaticn's attorney. That attorney filed a
complaint against the Rices on April 7, 2009,
seeking an injuncticn and damages. The Rices
answered on May 11, 2009, and ccunterclaimed for
attorney Tees under the Alabama Litigatiocon
Acccuntability Act ('the ALAA'). See Ala. Code 1975,
% 12-19-270 to -276.



2100293

"The trial court rejected the Assocociation's
request for a preliminary injuncticon on May 20,
2009. The case proceeded to trial on June 5, 2009.
AL the Lrial, the Asscclation introduced pheotographs
showing loose gravel from the driveway scattered in
the street. William admitted that loose gravel from
the driveway had gotten onto the street. Tillery
testified that the ARC was concerned about that
problem as well as the aesthetic difference between
the Rices' driveway and all the other driveways in
the neighborhood and 1its potential iImpact on
property values, Tillery testified that  the
Agsociation wanted the Rices to comply with & 6.20
no matter the cost or disruption. William testified
that it would cost $15,000 to make the changes the
Asscclation was demanding and that the Rices had
taken no steps to change the driveway."

43 So. 3d at 611-12.

The trial court entered a Judgment on July 14, 2009,
determining that the driveway was "a concrete driveway covered
with asphalt and gravel, a combination not ccentemplated in the
covenant,” and that the driveway conformed to the covenants
and denying the rellef reguested by the Association. The
Agsociation appealed the trial court's Jjudgment to this ccurt

on August 11, 2009. In Grove Hill, this court set cut the

standard for issulng a permanent injunction:

"'To be entitled to a permanent injunction, a
plaintiff must demonstrate success on the merits, a
substantial threat of irreparable injury 1f the
injunction 1is not granted, that the threatened
injury to the plaintiff outweighs the harm the
injunction may cause the defendant, and that
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granting the injunction will not disserve the public
interest. ™

43 So. 3d at 613 (guoting TFT, Tnc. v. Warning Sys., Tnc., 751

So. 2d 1238, 1242 (Ala. 19%9%), overruled on other grounds,

Holidavy Isle, LLC wv. Adkins, 12 Sco. 3d 1173 ({(Ala. 2008)).

This court then determined that the trial court had erred In
getermining that & 6.20 contained a latent ambiguity, and we
concluded that the Rices' driveway violated § 6.20 of the
restrictive covenants and, therefore, that the Associaticon had
demconstrated success on the merits. 43 So. 3d at 615, We
reversed Lhe tLrial courl's judgment and remanded the case for
the trial court to consider "whether the Assccliation carried
its burden of proving the remaining elements necessary Lo
obtain the permanent injunction it reguested.™ Id.

On remand, the Association filed a motion for the entry
of a Jjudgment in 1its favor. The parties filed briefs on
remand in suppcert of their respective arguments, and, on May
28, 2010, the trial court entered an order that stated, in
pertinent part:

"Attorneys for the parties appeared before the Ccocurt

for a hearing on April 30, 2010. The parties have

agreed that no evidentiary hearing is required Lo

comply with the order remanding the case back to the
Circuit Court, Therefore, the Court enters this
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ruling based on the testimony and svidence presented
on July 6, 2009.

"The Court of Civil Appeals has tfLasked the
Circuit Court with determining whether [the
Asscoclation] hal[s] met the remaining standards as
set forth in TFT, Inc. v. Warning S3Svys., Inc.,
necessary for the issuance of a permanent
injunction.

"'To be entitled to a permanent injuncticn,
a plaintiff must demonstrate success on the
merits, a substantial threat of irreparable
injury if the injunction is not granted,
that the threatened injury to the plaintiff
outweighs the harm the injunction may cause
the defendant, and that granting the
injunction will not disserve the public
interest.’

"751 So. 2d 1238, 1242 (Ala. 1999), overruled on
other grounds, Heliday Tsle, TLLC v. Adkins, 12 So.
2d 1173 (Ala. 2008). The Court of Civil Appeals
ruled that [the Association] has indeed demonstrated
success on the merits, and therefcre has met the
first prong of the TFT test.

"However, [the Association] hals] a more
difficult time meeting the second prong ¢f the TFT
standard since [it] must show a substantial threat
of irreparable injury 1f the 1njunction 1s not
granted. The fact that the driveway 1s different
from other driveways 1n the nelghbcecrhood is not
sufficient to indicate an injury cor a threat of an
injury. Ms. Diana Tillery, the chalir of the
Architectural Review Committee, indicated that the
Committee based [1ts] decisicon on the black-letter
wording of the covenant. She did not mention any
actual or threatened 1injury to the Homecwners'
Asscocliation or any individual property cowner. Ms,
Tillery also stated that the basis of the decisicn
was aesthetics and the possibility of loose stone on
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the street. Howewver, the president of the
Homeowners' Asscociation, Mr. John Price, stated that
loose stone in the common areas of the neighborhocd
was acceptable., There was no testimony of any
reports of damage or injury in the neighborhood due
Lo loose stone on tLhe street., No witness for [Lhe
Assoclation] testified about a decrease in property
values 1in the neighborhood due to the driveway. Mr,
Billy Cleveland, the developer of the subdivision,
stated that the driveway would not affect property
value. Moreover, [the Association] did not produce

evidence that [the Rices'] immediate neighbors --
those who would be most affected by the driveway's
aesthetic value -- found the driveway objectionable,

Therefore, aesthetic value is the only injury [the
Asscclation] hals] truly attempted to show, and the
aesthetic value of the driveway 1s improved frcom the
original condition of the driveway.

"[The Association] hal[s] cited Tubbs v. Brandon,
573 So. 2d 1358 (Ala. 1979), and Taylcr v. Kohler,
507 So. 2d 426 (Ala., 1987), for the ten=t, 'The
right to enjoln [a] Dbreach will not depend on
whether the covenantee will be damaged by the
breach.' While neither Tubbs nor Tavlor have been
overturned, later caselaw suggests that the Alabama
courts have not continued to strictly follow that
particular helding of Tubbs. Mcre modern caselaw
adopts the relative hardship test as outlined in
Lange v. Scofield, 567 So. 2d 1299, 1302 (Ala.

1980): '"[A] covenant will not be enforced 1if to do
s0 would harm one landowner without substantially
benefiting another landowner.' The hcolding in Lange

essentially matches the third of the four prongs of
the TFT test for the i1issuance of a permanent
injunction.

"Tn this instance, desplite the fact that [the
Rices] did incur the expenses on their own, their
only feasible option would have been to tear up the
0old driveway and install a new one. Mr. Rice
testified that it would cost an estimated $15,000.00
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to tear up the driveway and replace it. If [the
Rices] were reguired to change Lhe current driveway,
the only option at this point would also be to tear
up the existing driveway and replace 1C entirely,
alse at a cost of 5$515,000.00. There was no
Lestimony concerning any other possible remedies atl
trial. Enforcing the covenant against [the Rices]
as strictly as [the Association] desire[s] would
harm [the Rices] substantially more than 1t would
benefit [the Asscciation]. See Lange. Moreover, the
aesthetic harm to [the Association] i1is far less than
the monetary harm [the Rices] would 1incur 1in
replacing the entire driveway. Therefore, [the
Assoclaticon] hal[s] not met the second preng of the
IFT standard.

"The fourth prong of the TFT standard involves
disservice to the public interest. The public
interest would likely not be disserved by granting
this injunction. The only possible members of the
public that would be affected by a ruling either way
in this case would be potential buyers of property
in the subdivision. Those potential buyers wculd
likely not be swayed cne way or the other in their
decision to purchase by the nature of the

defendants' driveway. However, they would zalsco
likely not be swayed by a plain concrete driveway.
Therefore, [Lhe Association] hal[s] met the fourth

preng of the TET test.

"Judgment 1s entered for [the Rices]. [The
Rices] have not proved damages under the TLitigaticn
Accountakility Act. Fach party is tc bear i1its own

costs and fees.™
(Footnote and references to the record omitted.)

On June 25, 2010, the Asscociation filed a Rule 58S {e)},
Ala. R, Civ. P., motiocon, arguing that the "relative-hardship

Lest™ 1s not to be applied in the enforcement ¢f neighborhood
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restrictive covenants. The Rices filed a reply to the
Agsociation's motion, and the Asscociation filed a response to
the Rices' reply. On August 20, 2010, the trial court entered
an order allowing the parties 20 days to submit additional
caselaw regarding the application of the "relative-hardships
doctrine, ™ noting that the Association's postjudgment motion
was being kept under advisement by agreement of the parties.
The Asscocliation filed a supplement to its postjudgment motion
on September 8, 2010. The Association's postjudgment motion
was denied by operaticn of law on September 23, 2010.

The Association filed a notice of appeal to the Alakama
Supreme Court on October 29, 2010; that court transferred the
appeal to this court, pursuant to % 12-2-7 (6}, Ala. Code 1975.

On appeal, the Assoclation argues that the trial court
erred "by falling to find that [the Assoclation] satisfied the
second prong of the TEFT standard because [the Assccilation]
wilill suffer irreparable 1injury as a matter of law." The

Agsociation cites Willow Lake Residential Ass'n v. Juliano,

[Ms. 2081099, August 27, 2010] So. 3d  (Ala. Civ. App.

2010), for the proposition that an injunction must be lssued

in cases when restrictive covenants have been violated. In

10
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Willow Lake, residents of the Willow Lake subdivision erected

a series of steps leading from their property to the edge of
a laeake in the subdivision on a common area bordering the lake.
___ So. 3d at . With regard toe the trial court's finding

that the construction cf the steps enhanced the value of the

subdivisicn property, this court stated:

"As to the former finding -- that the
construction of the steps actually enhanced the
value of the subdivision -- the record contains no

competent evidence as to the effect of the
construction of the steps on the wvalue of the
subdivision property. The Asscclation malntained
throughout the proceedings that any viclation cof a
restrictive covenant, if allowed cover its cbjection,
necessarily dilutes the power of the restrictive
covenants and thereby lessens the wvalue o¢f the
subdivision property. We agree. In creating the
restrictive covenants, the partnership expressly
declared that the purpose of the ccevenants was 'to
protect the value and desirability of the Property.'
Any unauthorized violation of the restrictive
covenants would run counter to¢ that purpose and
would be classiflied as 'irreparable harm' as a
matter of law. See Tubbs v, Brandon, 374 So. 2d
1358, 1361 (Ala. 1978). Thus, the steps, if allowed
Lo stand in viclation of tChe restrictive covenants,
decrease the wvalue of the subdivision property.

"Moreover, we conclude that it 1s immaterial
whether the construction of the steps actually
increased the wvalue of the subkdivision property.
'"When a restrictive covenant 1s broken, [cur supreme
court] has stated that an injunction should be
issued because the mere breach of the covenant is a
sufficient basis for interference by injuncticn. The
right to enjoin such & breach will not depend upon

11
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whether the covenantee will ke damaged Dby the
breach.' Tubbs v. Brandon, 374 So. 2d at 1306l
(citing Reetz v. Ellisg, 279 Ala. 453, 186 So. 2d 915
(1966)). As explained by our supreme court,

"'the reasons for this rule are stated to
be that the owner of land, when selling to
ancther, may insist on such covenants as he
pleases touching its use and has the right
to define the injury for himself; and that,
when the covenant is broken, an injunction
should issue because, from the very nature
of the case, the remedy at law 1s
inadequate,

"ReelLz, 279 Ala. at 460, 186 Sco. 2d at 921. The
trial court's reasoning would impermissibly allow
individual homeowners to viclate restrictive
covenants 1f those homeowners were subjectively
convinced that the violation would improve the value
of the subdivision property. That reascning directly
contradicts the law that 'a party to a covenant 1is
entitled to seek 1ts enforcement even 1f the
breach dees not negatively impact the value of his
property.' Viking Props., Inc. v. Holm, 155 Wash. 2d
112, 121 n.4, 118 P.3d 322, 327 n.4 (2005).
Therefore, the trial court erred in determining that
the steps enhanced the wvalue of the subdivision
preperty and In denying the Association relief on
that basis.”

Willow Lake Residential Ass'n v, Juliano, = So. 3d at

We do not interpret Willcew TLake as requiring that an

injunction is due to be granted in every case in which a
resident has violated a restrictive covenant, Tndeed, this
court has applied the doctrine of "undue hardship" in a case

decided since Willow Lake was released. Ses Maxwell v. Bovd,

12
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[Ms. 2090318, Dec. 17, 2010] So. 3d (Ala. Civ. App.

2010). In Maxwell, this court discussed the "undue-hardship"
doctrine as follows:

"ITn this case, the Boyds do not contend that
their structure complies with the setback covenant
or that the setback covenant is of doubtful meaning
or ambiguous. Rather, they seek refuge 1in the
common-law dectrine of 'undue hardship' most notably
recognized in Alabama in Lange v. Scofield, 567 So.
2d 1289 (Ala. 19%0). The holding 1in Lange, 1n
pertinent part, 1is kased upon the doctrine that
enforcement of covenants running with land '"is
governed by equitable principles, and will not be
decreed if, under the facts of the particular case,
it would be inequitable and unjust"'; specifically,
if '""the restrictive covenant has ceased to have any
beneficial or substantial value"' or ""the defendant
will be subiject to great hardship or the
consequences would be ineguitable,™' a court of
eguity will not enforce the covenant. 567 So. 2d at
1302 (quoting 20 Am. Jur. 2d Ccvenants, Conditicns,
& Resgtrictions § 313 {(1965)). That said, however,
the 'relative hardship' doctrine recognized in Lange
is a creature of equity, and it follows that seeking
the invocation of the dectrine will require the
possession of c¢lean hands. Cf. Hankins v. Crane, 979
So. 2d 801, 812 (Ala. Civ. App. 2007) (indicating
avalilability of unclean hands as defense to
covenant-enforcement action, but concluding that no
factual basis for the defense existed in that case).
Equity 1is to '"prevent a party from asserting his,
her, or its rights under the law when that partv's
own wrongful conduct renders the assertion of such
legal rights 'contrary to equity and good
conscience,'"' Id. (quoting esarlier Alazbama cases).

"A pertinent specific application o¢f the
clean-hands doctrine is that a restrictive covenant
should be enforced if the defendant had knowledge of

13



2100293

it before constructing an improvement contrary to
its provisions, even if tLhe harm is
disproportionate. Green v. lLawrence, 877 A.2d 1079,
1082 (Me. 2005) {(citing 9 Powell on Real Property &
60.10(3)); accord Turner v. Sellers, 878 So. 2d 300,
306 (Ala. Civ. App. 2003) (affirming denial of
relief from restrictive covenant when the burdened
parties 'knew Chalt there were restrictions on the
free use of their lot when they purchased it'). The
knowledge sufficient Lo warrant denial of the
relative-hardship defense need not be actual, but
may be constructive, Miller v, Asscociated Gulf Tand
Corp., 941 So. 2d 982, 9589 (Ala. Civ. App. 2005)
(noting that trial ccourl's Jjudgment denying relief
from covenant was supported by evidence that the
owners of the burdened lot had 'purchased the
subject property knowing of the nature of the deed
restricticon and therefore at least constructively
knowing' of nearby land conditions and property
owners' rights)."

So. 3d at . Like the Boyds in Maxwell, the Rices had

recelved notice of Che restrictive covenants. William Rice
testified that he had been made aware of the restrictive
covenants upon receipt of the April 23, 2008, letter from the
Asscciaticon welcoming the Rices tce the neighberhood.

The dissent attempts to distinguish this case from
Maxwell by asserting that tChe driveway in the present case was
not as clear a viclation of the restrictive covenant at 1ssue
as was the violaticon at 1Issue in Maxwell, particularly In
light of the trial court's findings that the restrictive

covenant contained a latent ambigulty, that the driveway

14
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conformed to the covenant, and that, unlike in Maxwell, the
Rices had not been warned during construction that their
driveway would not comply with the covenant. So. 3d at

_ (Bryan, J., dissenting, Jjoined by Thompson, P.J.}. We
note first, as does the dissent, that the trial court's

Judgment, finding that the restrictive covenant contained a

latent ambiguity, was reversed by this court in Grove Hill.

Thus, we decline to rely on that finding to now conclude that
the construction of the driveway was not a clear violation of
the restrictive covenant. Moreover, there is no evidence in
the record, testimonial or otherwise, suggesting that the
Rices were in doubt as to whether their driveway would confcrm
to the restrictive covenant at issue. Rather, William's
testimony suggests that he had failed to take the restrictive
covenants into consideration whatsoever in constructing the
driveway. Additionally, 1t 1is undisputed that the Rices
failed to obtain the preapproval of the Architectural Review
Committee in constructing their driveway, in clear
contravention ¢f § 5.05(a) of the restrictive covenants. We

disagree with the dissent, therefore, regarding the

15
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distinction between the Rices' culpability and that of the
violators of the covenant at issue in Maxwell.

With regard to the dissent's assertion that the Rices had
not been warned that their construction was 1in wviclation of
the restrictive covenants, = So. 3d at = (Bryan, J.,
dissenting, Jjoined by Thompson, P.J.), we note that the law
does not place the onus on the enforcer of restrictive
covenants to warn violators thereof that they may not be in
compliance, particularly in circumstances such as those in the
present case, where the restrictive covenants require
residents to gain preapproval of any improvements. Had the
Rices obtained such preapproval, any resulting damages cculd
have been avolded. We note alsc that there is no evidence in
the record suggesting that the members of the Association were
aware of the violation during construction of the driveway and
failed to warn the Rices of that violation.

The dissent alsc asserts that the Rices' conduct does not

rise to the level of "morally reprehensible, willful
misconduct." = So. 3d at  (Bryan, J., dissenting, joined
by Thompson, P.J.). Although the mere breach of a restrictive

covenant 1s a sufficlent basis for an injunction regardless of

16
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whether there is damage to the covenantee, see Willow Lake,

supra, as stated above, we recognize that this court has
applied the relative-hardship test to provide wvioclators of
restrictive covenants relief under certain circumstances. See

Lange v. Scofield, 567 So. 2d 1299 (Ala. 1980). "'Under [the

relative-hardship] test a covenant will not be enforced if to
do 8o would harm one landowner without substantially

benefiting another landowner ....'" Turner v. Sellers, 878

So. 2d 200, 206 (Ala. Civ. App. 2003) {gquoting Lange, 567 So.
2d at 1302).

Despite the apparent application of the doctrine of
"clean hands" in Maxwell, we note that a review of caselaw
from Alabama and other Jjurisdictions, as well as other
authorities, indicates that, in cases in which the violator of
a restrictive covenant had notice of the restrictive covenant
before the violation cccurred, the relative-hardship test is

unavailable to the wvioclator. See Maxwell; Cullen v. Tarini,

15 A.3d 968, 982 (R.I. 2011} (determining that a balance of
the equities was not appropriate when vicolators knowingly
vioclated the valid restrictive covenants that applied to their

property}l; Burke v. Vcoicestream Wireless Corp. II, 207 Ariz.

17
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393, 299, 87 P.3d 81, 87 (Ariz. Ct. App. 2004) (trial court
erred by balancing hardships when party built structure
knowing of restrictions and the neighborhood's opposition to

structure); Hollis v. Garwall, Inc., 137 Wash. 2d 6832, 699-

700, 974 P.2d 836, 845 (1999) ("the benefit of the doctrine of
balancing the equities, or relative hardships, is reserved for
the innocent defendant who proceeds without knowledge or
warning that his activity encroaches on another's progperty

rights"); and Gladstone v. Gregory, 95 Nev. 474, 480, 596 P.2d

481, 495 (18798) ("The equitakle principle of relative hardship
is available only to innocent parties who proceed without
knowledge or warning that they are acting contrary to others'
vested property rights.”"). That limitation appears tc be, as
stated in Maxwell, a very "specific application c¢f the clean-
hands doctrine.”™  So. 3d at

The dissent asserts that the apparent confusion as to
whether the Rices' driveway comported with the restrictive
covenants weighs heavily in the Rices' faver in balancing the
eguities. So. 3d at  (Bryan, J., dissenting, joined by

Thompson, P.J.). In Buffington v. T.0.E. Enterprises, 383

S5.C. 388, 680 S5.E.24 289 (2009), the Supreme Court of South

18
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Carolina determined that "it would be ineguitable to consider
[the] Petitioners' financial loss in purchasing and improving
the land since they were on notice of the covenants when they
purchased the property. To find otherwise would indicate that
any business could defeat a restrictive covenant by spending
a significant amount of money developing the land."™ 383 5.C.
at 393, 680 S.E.2d at 291. Likewise, to allow a viclator of
a restrictive covenant who proceeds with construction, despite
apparent confusion over whether the construction complies with
that restrictive covenant, would suggest that a restrictive
covenant could be defeated by proceeding with the construction
and later arguing that the removal of the same would create an
undue hardship. We, therefcre, adopt the reasoning in

Buffington and decline to apply the relative-hardship test in

cases in which The violator of the restrictive ccvenant was

aware of that covenant before the violation co¢ccurred.
The doctrine of "relative hardship" 1is, therefore,

unavaillable to the Rices to defeat the principle espoused in

Willow Lake that, 1in the present case, the Association is

entitled to seek the enforcement of its restrictive ccovenants.

The trial court erred in declining to grant the permanent

19
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injunction reqgquested Dby the Association based on its
application of the "relative-hardship" test. We therefore
reverse the trial court's Jjudgment and remand the cause for
the entry of a judgment consistent with this opinion.
REVERSED AND REMANDED.
Thomas, J., concurs.
Pittman, J., concurs in the result, without writing.
Bryan, J., dissents, with writing, which Thompson, P.J.,

joins.

20
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BRYAN, Judge, dissenting.

I respectfully dissent. Grove Hill Homeowners'
Association, Inc. ("the Association"™)}, sought a permanent
injunction enjoining William Rice and Laura Rice from
maintaining a driveway in violation of restrictive covenants.
In its opinicn in the first appeal in this case, this court
recited the standard for issuing a permanent Iinjunction:

"'To be entitled to a permanent
injunction, a plaintiff must demonstrate
success on the merits, a substantial threat
of irreparable injury if the injunction is
not granted, that the threatened injury tc
the plaintiff outweighs the harm the
injunction may cause the defendant, and
that granting the i1njuncticn will noct

disserve the public interest.'

"TFT, Inc. v. Warning S8vs., Inc., 751 So. 2d 1238,

1242 (Ala. 1¢89), overruled o¢n other grounds,
Holidaey Isgle, LLC wv. Adkins, 12 So. 3d 1173 (Ala.
2008) ."

Grove Hill Homeownerg' Ass'n v, Rice, 43 So. 3d 609, 613 (Ala,

Civ. App. 2010) ("Grove Hill"). In Grove Hill, this court

concluded that the Association had established the first
element of the permanent-injunction standard, i.e., success on
the merits. 43 So. 3d at 61%. We reversed the trial court's

judgment and remanded the case for the tLrial court to consider

21
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whether the Associatlion had estakblished the remaining three
elements of the permanent-injuncticn standard.

In its judgment on remand, the trial court observed that
the <tLhird element o©of tLhe permanent-injunction standard
outlined above "essentially matches"™ the relative-hardship

test discussed in Lange v. Scofield, 5&7 So. 2d 12899 (Ala.

1980) . The trial court then determined that enforcing the
restrictive covenants ageainst the Rices would harm them
substantially more than it would benefit the Asscociation and,
consequently, denied the injunction. In reversing the trial
court's Jjudgment, the main opinion concludes that the
relative-hardship test should not be applied "in cases in
which the viclator c¢f the restrictive covenant was aware of
that covenant before the vioclation occurred.” So. 3d at

However, the relative-hardship test is very similar to

the third element of the permanent-injunction standard that

this court in Grove Hill instructed the trial court to apply.

Thus, I do not think that the trial court erred in balancing
the harms or hardships in determining whether tc enforce the

restrictive covenants.
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Esgentially, the main opinion concludes that the clean-
hands doctrine precludes the application of the relative-
hardship test when a party seeking relief from a restrictive
covenant had kncocwledge ©f the covenant before wviolating 1t.
I would not apply the <¢lean-hands doctrine to establish a
bright-1line rule precluding the application of the relative-

hardship tLest 1in cases such as this one. The c¢lean-hands

doctrine "'finds expression 1n specific acts of willful
misconduct'" that are "'morally reprehensible as to known
facts.™™ Retail Developers of Alabama, LLC wv. East Gadsden

Golf Club, Tnc., %85 So. 2d 924, 832 (Ala. 2Q007) (gucting

Sterling 0il of Oklahoma, Inc. v. Pack, 291 Ala. 727, 746, 287

So. 2d 847, 864 (1973)). The Rices' conduct does not rise o
the level of morally reprehensible, willful misconduct. I
would hold that & trial court should consider a party's
knowledge of a restrictive covenant as a factor 1in applying
the relative-hardship test rather tThan holding that such

knowledge precludes the application of the test. See Harksen

v. Peska, 581 N.Ww.zd 170, 17¢ (5.D. 1998) (stating that
whether a party "knew that he was viclating the covenant" was

one facteor to consider in applying the relative-hardship test
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and concluding that 1t would be inequitable to reguire a
property owner who built a cabin in wviolation of restrictive
covenants to remove the cabin although he knew he was
violating the covenantsg).

In conc¢luding that the relative-hardship test does not

apply, the main opinion relies in part on Maxwell wv. Bovyd,

[Ms. 2080318, Dec. 17, 2010]  So. 3d = (Ala. Civ. App.
2010) . However, the facts in Maxwell are distinguishable from
the facts in this case. In Maxwell, the Boyds, homeowners
seeking to avoid the enforcement of a restrictive covenant,
built a garage that clearly violated the restrictive covenant.
The Boyds did not contend that the garage complied with the
restrictive covenant or that the restrictive covenant was "of
doubtful meaning or ambiguous."  So. 3d at . wWhile
building the garage, the Boyds were warned numercus times that
the structure would not comply with the restrictive covenant,
but they built the garage regardless,.

Conversely, 1in this case, the parties hotly disputed
whether Lhe Rices' driveway actually vioclated the restrictive

covenants and whether the c¢ovenants c¢ontained a latent

ambiguity. The gquestion whether the Rices' driveway conformed
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to the restrictlive covenants 1s not as clear-cut as the
guestion regarding conformity in Maxwell, As we noted 1in

Grove Hill, the trial court determined that the restrictive

covenants contained a latent ambiguity and that the Rices'
driveway conformed to the covenants. 43 So. 32d at 613, ©15.
Althcugh this court reversed the trial ccurt's Jjudgment in

Grove Hill, the fact that the trial court initially ruled that

the Rices had not vielated the restrictive covenants suggests
that the Rices did not act reprehensibly in constructing their
driveway. Further, unlike the situaticn in Maxwell, tLhe Rices
were not repeatedly warned against constructing their
driveway.

In concluding that the relative-hardship test should be
applied in favor of tThe Rices, the trial court implicitly
rejected the Association's unclean-hands argument. "' [W]here
a trial court does not make specific findings of fact
concerning an issue, [an appellate court] will assume that the
trial court made those findings necessary to support its
judgment, unless such findings are c¢learly erronecus.'”

Woodland Grove Baptist Church v. Woodland Grove Cmty., Cemetery

Ass'n, 947 So. 2d 1031, 1039 (Ala. 2006} (guoting Sundance
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Marina, Inc. v. Reach, 567 So. 2d 1322, 1324 (Ala. 1990}).

"The application of fthe ¢lean hands dogtrine is a matter

within the sound discretion cof the trial court."” J & M Bail

Bonding Co. v. Haves, 748 So. 2d 198, 199 (Ala. 1999). Giwven

the facts of this c¢ase, the trial court did not err in
rejecting the Asscociation's argument that the Rices' have
unclean hands. The Rices' actions do not rise to the level of
invoking the c¢lean-hands dectrine, and the trial court
correctly determined that enforcing the restrictive covenants
against the Rices would harm them subkstantially more than 1t
would benefit the Association. Thus, I would affirm the trial
court's judgment applying the relative-hardship test in favoer
of the Rices.

Thompson, P.J., congurs,
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