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Montgomery County Department of Human Resources 

v. 

Mickey McDermott, as guardian ad litem for M.J.M., a minor 

Appeal from Montgomery Juvenile Court 
(JU-05-1173.08, JU-05-1173.09, and JU-05-1173.10) 

MOORE, Judge. 

The Montgomery County Department of Human Resources 

("DHR") appeals from a judgment o f the Montgomery J u v e n i l e 

C ourt ("the j u v e n i l e c o u r t " ) awarding c u s t o d y of M.J.M. ("the 

c h i l d " ) t o DHR. We r e v e r s e . 
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On August 6, 2010, two d e l i n q u e n c y p e t i t i o n s were f i l e d 

i n the j u v e n i l e c o u r t , a l l e g i n g t h a t the c h i l d was b e i n g 

charged w i t h counts of b u r g l a r y and t h e f t of p r o p e r t y . A l s o 

on August 6, 2010, upon a recommendation made by the c h i l d ' s 

j u v e n i l e p r o b a t i o n o f f i c e r t h a t the c h i l d be h e l d i n 

d e t e n t i o n , the j u v e n i l e c o u r t e n t e r e d a d e t e n t i o n o r d e r 

r e q u i r i n g the c h i l d t o remain i n d e t e n t i o n because " [ r ] e l e a s e 

of the c h i l d would p r e s e n t a c l e a r and s u b s t a n t i a l t h r e a t of 

a s e r i o u s n a t u r e t o the pers o n or p r o p e r t y of a n o t h e r . " 

On November 23, 2010, the j u v e n i l e c o u r t e n t e r e d a 

judgment f i n d i n g the c h i l d dependent and awarding l e g a l 

c u s t o d y of the c h i l d t o DHR. DHR f i l e d a motion t o a l t e r , 

amend, or v a c a t e the j u v e n i l e c o u r t ' s judgment on December 7, 

2010, a s s e r t i n g , among o t h e r t h i n g s , t h a t the j u v e n i l e c o u r t 

l a c k e d j u r i s d i c t i o n t o award c u s t o d y of the c h i l d t o DHR 

because no dependency p e t i t i o n had been f i l e d and because the 

procedure o u t l i n e d i n § 12-15-215(a)(3)b., A l a . Code 1975, had 

not been f o l l o w e d , t h e r e b y v i o l a t i n g DHR's due-process r i g h t s . 

M ickey McDermott, the c h i l d ' s g u a r d i a n ad l i t e m , f i l e d an 

o b j e c t i o n t o DHR's motion on December 9, 2010. The j u v e n i l e 

c o u r t s e t DHR's motion f o r a h e a r i n g on January 11, 2011. On 
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January 4, 2011, DHR f i l e d an o b j e c t i o n t o the h e a r i n g 

s c h e d u l e d by the j u v e n i l e c o u r t f o r January 11, 2011, n o t i n g 

t h a t DHR's motion had been d e n i e d by o p e r a t i o n of law on 

December 21, 2010. See Rule 1 ( b ) , A l a . R. Juv. P.; and Rule 

5 9 . 1 ( d c ) , A l a . R. C i v . P. A l s o on January 4, 2011, DHR f i l e d 

a p e t i t i o n f o r a w r i t o f mandamus i n t h i s c o u r t ; t h i s c o u r t 

e l e c t s t o t r e a t t h a t p e t i t i o n as an a p p e a l . 

DHR a s s e r t s on appeal t h a t the j u v e n i l e c o u r t e r r e d i n 

p l a c i n g the c h i l d i n i t s cus t o d y because, i t argues, the 

j u v e n i l e c o u r t d i d not have j u r i s d i c t i o n t o p l a c e the c h i l d i n 

i t s c u s t o d y . " J u v e n i l e c o u r t s are p u r e l y c r e a t u r e s of s t a t u t e 

t h a t have e x t r e m e l y l i m i t e d j u r i s d i c t i o n . " L.B. v. R.L.B., 53 

So. 3d 969, 972 ( A l a . C i v . App. 2010). A j u v e n i l e c o u r t ' s 

j u r i s d i c t i o n t o a c t extends o n l y so f a r as a u t h o r i z e d by the 

e x p l i c i t terms of the empowering s t a t u t e . See Ex p a r t e  

K.L.P. , 868 So. 2d 454, 456 ( A l a . C i v . App. 2003). T h e r e f o r e , 

the q u e s t i o n whether a j u v e n i l e c o u r t has a c t e d w i t h i n i t s 

p r o p e r bounds depends on the meaning of the s t a t u t e b e s t o w i n g 

j u r i s d i c t i o n . See i d . D i s c e r n i n g the meaning of a 

j u r i s d i c t i o n a l s t a t u t e i n v o l v e s a pure q u e s t i o n of law, which 

t h i s c o u r t r e v i e w s de novo. See J.W. v. C.B., [Ms. 2100108, 
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Feb. 25, 2011] So. 3d , ( A l a . C i v . App. 2011). 

A c c o r d i n g l y , i n d e t e r m i n i n g whether the j u v e n i l e c o u r t a c t e d 

w i t h i n i t s j u r i s d i c t i o n , we do not presume t h a t the j u v e n i l e 

c o u r t a c t e d c o r r e c t l y i n assuming the power t o award cus t o d y 

of the c h i l d t o DHR. See i d . I n s t e a d , we must determine anew 

whether the language of the r e l e v a n t s t a t u t e , the Alabama 

J u v e n i l e J u s t i c e A c t ("the A J J A " ) , § 12-15-101 e t seq., A l a . 

Code 1975, i n v e s t s the j u v e n i l e c o u r t w i t h the power t o make 

such a c u s t o d i a l d i s p o s i t i o n i n the manner i n which i t d i d . 

The r e c o r d i n d i c a t e s t h a t the c h i l d came w i t h i n the 

j u r i s d i c t i o n of the j u v e n i l e c o u r t p u r s u a n t t o the f i l i n g of 

p e t i t i o n s a l l e g i n g the d e l i n q u e n c y of the c h i l d . The j u v e n i l e 

c o u r t o r i g i n a l l y found the c h i l d t o be a danger t o the person 

or p r o p e r t y of another, and i t o r d e r e d t h a t the c h i l d be 

p l a c e d i n d e t e n t i o n i n the Montgomery County Youth F a c i l i t y . 

The c h i l d s u b s e q u e n t l y d e n i e d the a l l e g a t i o n s of d e l i n q u e n c y 

and sought a t r i a l on the m a t t e r s . A f t e r s e v e r a l 

c o n t i n u a n c e s , the j u v e n i l e c o u r t d e t e r m i n e d t h a t the c h i l d 

s h o u l d be r e l e a s e d from d e t e n t i o n pending the f i n a l h e a r i n g on 

the d e l i n q u e n c y p e t i t i o n s ; however, the j u v e n i l e c o u r t o r d e r e d 

t h a t , due t o the poor home environment a w a i t i n g the c h i l d , the 
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c h i l d s h o u l d not r e t u r n t o the p h y s i c a l custody of h i s mother 

but, r a t h e r , t h a t h i s c u s t o d y s h o u l d be awarded t o DHR f o r 

placement w i t h a s u i t a b l e p h y s i c a l c u s t o d i a n . In d o i n g so, 

the j u v e n i l e c o u r t d e c l a r e d the c h i l d t o be dependent. The 

r e c o r d i n d i c a t e s , w i t h o u t d i s p u t e , t h a t the j u v e n i l e c o u r t d i d 

not n o t i f y DHR of the p r o c e e d i n g s a t any time b e f o r e e n t e r i n g 

i t s c u s t o d y judgment on November 23, 2010, and t h a t DHR d i d 

not o t h e r w i s e have n o t i c e of the case or an o p p o r t u n i t y t o be 

h e a r d on the m a t ter of the s t a t u s of the c h i l d or the p r o p e r 

d i s p o s i t i o n of h i s custody. 

The terms of the AJJA s p e c i f i c a l l y a u t h o r i z e a j u v e n i l e 

c o u r t t o p l a c e a c h i l d i n the c u s t o d y of DHR i n s e v e r a l 

i n s t a n c e s , o n l y two of which are p e r t i n e n t t o t h i s a p p e a l . 1 

F i r s t , a j u v e n i l e c o u r t may t r a n s f e r c u s t o d y of a c h i l d who 

has been a d j u d i c a t e d t o be a dependent c h i l d t o DHR p u r s u a n t 

t o § 1 2 - 15-314(a)(3)a., A l a . Code 1975. Second, a j u v e n i l e 

c o u r t may t r a n s f e r c u s t o d y of a c h i l d who has been a d j u d i c a t e d 

1The r e c o r d does not i n d i c a t e any o t h e r s t a t u t o r y bases 
t h a t the j u v e n i l e c o u r t p o s s i b l y c o u l d have r e l i e d upon i n 
making i t s c u s t o d y d i s p o s i t i o n , so we see no need t o d i s c u s s 
the a u t h o r i t y of the j u v e n i l e c o u r t t o commit a c h i l d t o the 
c u s t o d y of DHR f o r temporary or emergency purposes. See § 12¬
15-141, A l a . Code 1975. 
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t o be a c h i l d i n need of s u p e r v i s i o n t o DHR p u r s u a n t t o § 12-

15 - 2 1 5 ( a ) ( 3 ) b . , A l a . Code 1975. 

By the e x p l i c i t terms of i t s judgment, the j u v e n i l e c o u r t 

a p p a r e n t l y attempted t o inv o k e i t s dependency j u r i s d i c t i o n i n 

o r d e r t o t r a n s f e r c u s t o d y of the c h i l d t o DHR. The j u v e n i l e 

c o u r t d e c l a r e d the c h i l d t o be dependent because of h i s home 

environment, and i t o r d e r e d DHR t o assume cust o d y of the c h i l d 

i n o r d e r t o f i n d the c h i l d a p r o p e r p h y s i c a l c u s t o d i a n . 

However, the AJJA does not a u t h o r i z e a j u v e n i l e c o u r t t o 

d e c l a r e a c h i l d dependent ex mero motu w i t h o u t an e v i d e n t i a r y 

h e a r i n g h e l d i n accordance w i t h due p r o c e s s . 

The AJJA s p e c i f i c a l l y p r o v i d e s t h a t the dependency 

j u r i s d i c t i o n of the j u v e n i l e c o u r t i s t r i g g e r e d by the f i l i n g 

of a p e t i t i o n w i t h a j u v e n i l e - c o u r t i n t a k e o f f i c e r a l l e g i n g 

f a c t s s u f f i c i e n t t o prove the dependency of the c h i l d . See § 

12-15-114(a), A l a . Code 1975. The j u v e n i l e - c o u r t i n t a k e 

o f f i c e r must then r e f e r the dependency p e t i t i o n t o DHR. § 12-

15-114(b), A l a . Code 1975. The o b v i o u s purpose of the 

r e f e r r a l i s t o n o t i f y DHR of the dependency p r o c e e d i n g s so 

t h a t i t may be g i v e n an o p p o r t u n i t y t o p r o t e c t i t s i n t e r e s t i n 

a s s u r i n g the s a f e c u s t o d i a l d i s p o s i t i o n of the c h i l d . Hence, 
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a j u v e n i l e c o u r t would v i o l a t e the due-process r i g h t s of DHR 

i f i t a d j u d i c a t e d a c h i l d dependent and t r a n s f e r r e d c u s t o d y of 

the c h i l d t o DHR w i t h o u t p r o v i d i n g DHR such n o t i c e and an 

o p p o r t u n i t y t o be heard. See g e n e r a l l y V a l e r o v. S t a t e Dep't  

of Human Res., 511 So. 2d 200 ( A l a . C i v . App. 1987) ( h o l d i n g 

t h a t due p r o c e s s must be observed i n j u v e n i l e - c o u r t c h i l d -

c u s t o d y p r o c e e d i n g s ) . The AJJA f u r t h e r p r o v i d e s t h a t , i f no 

response i s f i l e d t o a dependency p e t i t i o n , the j u v e n i l e c o u r t 

may f i n d a c h i l d dependent o n l y i f c l e a r and c o n v i n c i n g 

e v i d e n c e p r e s e n t e d i n an a d j u d i c a t o r y h e a r i n g e s t a b l i s h e s the 

dependency of the c h i l d . See § 12-15-310(b), A l a . Code 1975. 

The r e c o r d i n the p r e s e n t case i n d i c a t e s t h a t no such 

e v i d e n t i a r y p r o c e e d i n g was h e l d . Consequently, the j u v e n i l e 

c o u r t d i d not have j u r i s d i c t i o n t o a d j u d i c a t e the c h i l d 

dependent or t o t r a n s f e r c u s t o d y of the c h i l d t o DHR p u r s u a n t 

t o i t s dependency j u r i s d i c t i o n . 

S e c t i o n 12-15-215(a)(3)b. p r o v i d e s t h a t i f , upon p r o o f 

beyond a r e a s o n a b l e doubt, a j u v e n i l e c o u r t f i n d s a c h i l d t o 

be i n need of s u p e r v i s i o n and such c h i l d i s i n need of care or 

r e h a b i l i t a t i o n , the j u v e n i l e c o u r t may t r a n s f e r l e g a l and 

p h y s i c a l c u s t o d y of the c h i l d t o DHR 
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" p r o v i d e d however 1. t h a t p r i o r t o any t r a n s f e r of 
c u s t o d y t o the Department of Human Resources, the 
case s h a l l f i r s t be r e f e r r e d t o the county 
c h i l d r e n ' s s e r v i c e s f a c i l i t a t i o n team, which must 
pr o c e e d a c c o r d i n g t o A r t i c l e 5 " 

In t h i s case, the j u v e n i l e c o u r t d i d not h o l d an a d j u d i c a t o r y 

h e a r i n g t o f i n d the c h i l d i n need of s u p e r v i s i o n beyond a 

r e a s o n a b l e doubt and i t d i d not r e f e r the c h i l d t o the 

a p p r o p r i a t e county c h i l d r e n ' s s e r v i c e s f a c i l i t a t i o n team. 

Hence, even i f the j u v e n i l e c o u r t i n t e n d e d t o t r a n s f e r c u s t o d y 

of the c h i l d t o DHR as a c h i l d i n need of s u p e r v i s i o n , which 

i s d o u b t f u l , i t a c t e d o u t s i d e i t s j u r i s d i c t i o n by f a i l i n g t o 

comply w i t h § 12-15-215(a)(3)b. and by f a i l i n g t o n o t i f y DHR 

of the p r o c e e d i n g s . 

Because the j u v e n i l e c o u r t was w i t h o u t j u r i s d i c t i o n t o 

e n t e r the judgment f i n d i n g the c h i l d dependent and awarding 

cus t o d y of the c h i l d t o DHR, we r e v e r s e the j u v e n i l e c o u r t ' s 

judgment, and we remand the cause w i t h i n s t r u c t i o n s t o the 

j u v e n i l e c o u r t t o v a c a t e t h a t judgment. See K.L.B. v. W.M.F., 

757 So. 2d 476, 479 ( A l a . C i v . App. 2000). We note t h a t our 

h o l d i n g does not p r e c l u d e the j u v e n i l e c o u r t , i f i t c o m p l i e s 

w i t h the s t a t u t e s d i s c u s s e d above, from e x e r c i s i n g i t s 

j u r i s d i c t i o n t o f i n d the c h i l d dependent or i n need of 
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s u p e r v i s i o n . To the e x t e n t DHR's r e m a i n i n g i s s u e s on ap p e a l 

are not i n h e r e n t l y a d d r e s s e d i n t h i s o p i n i o n , we d e c l i n e t o 

f u r t h e r d i s c u s s them. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 

9 


