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Ronnie Lamar S t i l l and Sandra G i l l i l a n d 

v. 

BankTrust, f/k/a BancTrust Company, Inc. 
Appeal from Escambia C i r c u i t Court 

(CV-09-45) 

On A p p l i c a t i o n f o r R e h e a r i n g 

MOORE, Judge. 

On a p p l i c a t i o n f o r r e h e a r i n g , R o n n i e Lamar S t i l l and 

S a n d r a G i l l i l a n d ("the c o n t e s t a n t s " ) a r g u e t h a t t h i s c o u r t 

e r r e d i n c o n c l u d i n g t h a t t h e y had f a i l e d t o a r g u e t h a t J o h n L . 
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S t i l l ( h e r e i n a f t e r r e f e r r e d t o as " S t i l l " ) l a c k e d t h e c a p a c i t y 

t o make t h e i n t e r v i v o s t r a n s f e r s a t i s s u e i n t h i s c a s e . 

S p e c i f i c a l l y , t h e c o n t e s t a n t s f i r s t a r g u e t h a t t h e y 

s u b s t a n t i a l l y c o m p l i e d w i t h R u l e 28, A l a . R. A p p . P., by 

" c i t [ i n g ] t h e C o u r t t o a p p r o p r i a t e p a r t s o f t h e r e c o r d , 

a u t h o r i t i e s and argument i n s u p p o r t o f t h e i r c o n t e n t i o n t h a t 

t h e t r u s t and deed i n t h i s c a s e s h o u l d be s e t a s i d e " and by 

a r g u i n g i n t h e i r b r i e f t o t h i s c o u r t t h a t S t i l l d i d n o t have 

c a p a c i t y w i t h r e g a r d t o a l l t h e documents a t i s s u e -- t h e 

w i l l , t h e t r u s t d o c u m e n t s , and t h e deed t r a n s f e r r i n g t i t l e t o 

S t i l l ' s house t o t h e t r u s t . They c i t e f o u r s p e c i f i c p a r t s o f 

t h e i r b r i e f on o r i g i n a l s u b m i s s i o n t o t h i s c o u r t , i n w h i c h 

t h e y r e f e r e n c e d t h e t r u s t o r " t h e d o c u m e n t s " i n t h e i r argument 

r e g a r d i n g c a p a c i t y . 

The c o n t e s t a n t s n e x t a r g u e t h a t t h e y u s e d t h e t e r m 

" t e s t a m e n t a r y c a p a c i t y " i n t h e i r b r i e f on o r i g i n a l s u b m i s s i o n 

when r e f e r r i n g t o S t i l l ' s c a p a c i t y t o e x e c u t e t h e w i l l , t h e 

t r u s t d o cuments, and t h e deed b e c a u s e " a l l t h e documents were 

p r e p a r e d and s i g n e d i n f u r t h e r a n c e o f [ S t i l l ' s ] g e n e r a l 

t e s t a m e n t a r y scheme." C i t i n g s e c o n d a r y s o u r c e s , t h e y a r g u e 

f u r t h e r t h a t a r e v o c a b l e t r u s t , s u c h as t h e one i n t h e p r e s e n t 
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c a s e , i s a t e s t a m e n t a r y t r u s t . They a l s o p o i n t o u t t h a t t h e 

l e g a l s t a n d a r d f o r c a p a c i t y t o e x e c u t e a deed ( w h i c h t h e y d i d 

n o t s e t f o r t h i n t h e i r b r i e f on o r i g i n a l s u b m i s s i o n t o t h i s 

c o u r t ) i s one o f t h e e l e m e n t s o f t h e l e g a l s t a n d a r d f o r 

c a p a c i t y t o e x e c u t e a w i l l . 

The c o n t e s t a n t s f u r t h e r a r g u e t h a t , b e c a u s e t h e w i l l 

c o n t a i n s a " p o u r - o v e r " p r o v i s i o n t o t h e t r u s t , t h e w i l l , t h e 

t r u s t , and t h e deed a r e so i n t e r t w i n e d t h a t t o s e t a s i d e one 

w i t h o u t s e t t i n g a s i d e t h e o t h e r s w o u l d f r u s t r a t e t h e p o s i t i o n s 

and g o a l s o f b o t h p a r t i e s . They a l s o a r g u e t h a t t h e f a c t s and 

a r g u m e n t s r e g a r d i n g S t i l l ' s c a p a c i t y a r e t h e same f o r t h e 

w i l l , t h e t r u s t d o c u m e n t s , and t h e deed and t h a t t h e p a r t i e s 

and t h e t r i a l c o u r t c o n s i d e r e d a l l t h e documents t o g e t h e r 

t h r o u g h o u t t h e l i t i g a t i o n . 

H a v i n g c o n s i d e r e d a l l t h e c o n t e s t a n t s ' a r g u m e n t s on 

r e h e a r i n g , we c o n c l u d e t h a t t h e i r a p p l i c a t i o n f o r r e h e a r i n g i s 

due t o be o v e r r u l e d . Our supreme c o u r t h e l d i n Queen v. 

B e l c h e r , 888 So. 2d 472, 477 ( A l a . 2 0 0 3 ) , and r e i t e r a t e d i n 

B e l c h e r v. Queen, 39 So. 3d 1023, 1038 ( A l a . 2 0 0 9 ) , t h a t " [ a ] 

t r u s t a greement i s an i n t e r v i v o s c o n v e y a n c e o f p r o p e r t y , and 

i s , t h e r e f o r e , s u b j e c t t o t h e [ competency] s t a n d a r d g o v e r n i n g 
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c o n v e y a n c e s " as o p p o s e d t o t h e s t a n d a r d f o r c a p a c i t y g o v e r n i n g 

w i l l s . I n t h e c o n t e s t a n t s ' o r i g i n a l b r i e f t o t h i s c o u r t , t h e y 

f a i l e d t o c i t e c a s e l a w g o v e r n i n g t h e c a p a c i t y r e q u i r e d t o make 

t h e i n t e r v i v o s t r a n s f e r s e v i d e n c e d by t h e t r u s t documents and 

t h e deed i n v i o l a t i o n o f R u l e 28, A l a . R. C i v . P. Thus, t h i s 

c o u r t p r o p e r l y d e c l i n e d t o c o n s i d e r any argument t h a t S t i l l 

l a c k e d t h e c a p a c i t y t o e x e c u t e t h e t r u s t documents o r t o 

e f f e c t u a t e t h e i n t e r v i v o s t r a n s f e r by deed o f t i t l e t o 

S t i l l ' s house t o t h e t r u s t . C i t y o f B i r m i n g h a m v. B u s i n e s s  

R e a l t y I n v . Co., 722 So. 2d 747, 752 ( A l a . 1998 ) ("When an 

a p p e l l a n t f a i l s t o c i t e any a u t h o r i t y f o r an argument on a 

p a r t i c u l a r i s s u e , t h i s C o u r t may a f f i r m t h e j u d g m e n t as t o 

t h a t i s s u e , f o r i t i s n e i t h e r t h i s C o u r t ' s d u t y n o r i t s 

f u n c t i o n t o p e r f o r m an a p p e l l a n t ' s l e g a l r e s e a r c h . " ) . 

APPLICATION FOR REHEARING OVERRULED. 

P i t t m a n , B r y a n , and Thomas, J J . , c o n c u r . 

Thompson, P . J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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