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MOORE, Judge. 
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c o u r t " ) on remand from t h i s c o u r t ' s d e c i s i o n i n G.UB.MK  

C o n s t r u c t o r s v. D a v i s , 45 So. 3d 1277 ( A l a . C i v . App. 2010). 
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I n the judgment e n t e r e d on remand, the t r i a l c o u r t found 

Howard Lee Davis ("the employee") to be v i r t u a l l y t o t a l l y 

d i s a b l e d as a r e s u l t of the p a i n caused by the w o r k - r e l a t e d 

i n j u r y he had s u s t a i n e d t o h i s l e f t hand, and, based on t h a t 

f i n d i n g , the t r i a l c o u r t awarded the employee p e r m a n e n t - t o t a l -

d i s a b i l i t y b e n e f i t s p u r s u a n t t o the Workers' Compensation A c t 

("the A c t " ) , A l a . Code 1975, § 25-5-1 e t seq. We r e v e r s e . 

Background 

In D a v i s , s u p r a , 1 the t r i a l c o u r t found t h a t , as a r e s u l t 

of the employee's March 15, 2006, o n - t h e - j o b a c c i d e n t , the 

employee s u s t a i n e d an i n j u r y t o h i s l e f t hand, t h a t , as a 

r e s u l t of t h a t i n j u r y , the employee e x p e r i e n c e d severe p a i n 

e x t e n d i n g up h i s arm and i n t o h i s s h o u l d e r , neck, and upper 

back, and t h a t h i s p a i n a f f e c t e d h i s a b i l i t y t o p e r f o r m h i s 

j o b as a m a c h i n i s t . I d . a t 1278-80. The t r i a l c o u r t a l s o 

found t h a t the employee's i n j u r y caused him d e b i l i t a t i n g p a i n . 

1 I n D a v i s , the p a r t i e s s t i p u l a t e d t h a t the employee's 
i n j u r y r e s u l t e d from an a c c i d e n t a r i s i n g out of h i s employment 
w i t h the employer, and the d e t a i l s s u r r o u n d i n g the employee's 
i n j u r y can be found i n t h a t o p i n i o n . The o n l y i s s u e s 
p r e s e n t e d t o the t r i a l c o u r t f o r r e s o l u t i o n i n Davis were (1) 
whether the employee's compensation s h o u l d be based on a 
s c h e d u l e d i n j u r y under the A c t or on a d i s a b i l i t y t o the body 
as a whole and (2) the e x t e n t of D a v i s ' s impairment or 
d i s a b i l i t y r e s u l t i n g from the i n j u r y . See 45 So. 3d a t 1278. 
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I d . a t 1280. As a r e s u l t , the t r i a l c o u r t found t h a t the 

employee was permanently and t o t a l l y d i s a b l e d , and i t awarded 

him workers' compensation b e n e f i t s o u t s i d e the schedul e s e t 

out a t § 2 5 - 5 - 5 7 ( a ) ( 3 ) a . , A l a . Code 1975 ("the s c h e d u l e " ) , 

which s e t s f o r t h the b e n e f i t s p a y a b l e f o r an i n j u r y t o a 

sc h e d u l e d member. I d . The employer appealed. 

In r e v i e w i n g the t r i a l c o u r t ' s judgment, t h i s c o u r t 

acknowledged t h a t the t r i a l c o u r t had r e f e r r e d t o two 

r e c o g n i z e d grounds f o r awarding b e n e f i t s o u t s i d e the s c h e d u l e , 

i . e . , the t e s t s e t out i n Ex p a r t e Drummond Company, 837 So. 

2d 831 ( A l a . 2002), and the " p a i n e x c e p t i o n " r e c o g n i z e d i n 

Mas t e r b r a n d C a b i n e t s , I n c . v. Johnson, 984 So. 2d 1136 ( A l a . 

C i v . App. 2005), a f f i r m e d , Ex p a r t e M a s t e r b r a n d C a b i n e t s ,  

I n c . , 984 So. 2d 1146 ( A l a . 2007). See D a v i s , 45 So. 3d a t 

1281. 

A f t e r r e v i e w i n g the e v i d e n c e t h a t had been p r e s e n t e d t o 

the t r i a l c o u r t , t h i s c o u r t c o n c l u d e d t h a t the employee had 

f a i l e d t o p r e s e n t s u f f i c i e n t e v i d e n c e i n d i c a t i n g t h a t the 

e f f e c t s of h i s l e f t - h a n d i n j u r y extended t o o t h e r p a r t s of h i s 

body and i n t e r f e r e d w i t h t h e i r e f f i c i e n c y . I d . a t 1284. 

Thus, t h i s c o u r t c o n c l u d e d t h a t the t r i a l c o u r t ' s award of 
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b e n e f i t s o u t s i d e the schedul e c o u l d not be s u s t a i n e d under the 

e x c e p t i o n r e c o g n i z e d i n Ex p a r t e Drummond Co., s u p r a . 2 I d . 

Th i s c o u r t then addressed the t r i a l c o u r t ' s r e l i a n c e on 

the " p a i n e x c e p t i o n , " which a l s o a l l o w s b e n e f i t s t o be awarded 

o u t s i d e the s c h e d u l e , and noted t h a t r e c e n t changes had 

o c c u r r e d i n t h a t area of workers' compensation law w h i l e the 

case was on a p p e a l . I d . a t 1285. T h i s c o u r t summarized those 

r e c e n t changes as f o l l o w s : 

"At the time the judgment was e n t e r e d on December 1, 
2008, M a s t e r b r a n d C a b i n e t s , I n c . v. Johnson, 984 So. 
2d 1136 ( A l a . C i v . App. 2005), a f f i r m e d , Ex p a r t e  
M a s t e r b r a n d C a b i n e t s , I n c . , 984 So. 2d 1146 ( A l a . 
2007), s e r v e d as the o n l y p o s s i b l e a u t h o r i t y 
a l l o w i n g a t r i a l c o u r t t o t r e a t ' d e b i l i t a t i n g ' p a i n 
as a way of a v o i d i n g the s c h e d u l e . T h i s c o u r t has 
s i n c e o v e r r u l e d Johnson and h e l d , c o n s i s t e n t w i t h 
f o o t n o t e 11 from Ex p a r t e Drummond [Co., 837 So. 2d 

2 I n D a v i s , s u p r a , t h i s c o u r t c o n c l u d e d t h a t the e f f e c t s 
of the employee's i n j u r y had not extended t o o t h e r p a r t s o f 
h i s body and had not i n t e r f e r e d w i t h t h e i r e f f i c i e n c y . 837 
So. 2d a t 1284. Thus, on remand, the t r i a l c o u r t was not f r e e 
to r e c o n s i d e r whether the ev i d e n c e w a r r a n t e d an award of 
b e n e f i t s o u t s i d e the sch e d u l e under the e x c e p t i o n a d d r e s s e d i n 
Ex p a r t e Drummond Co., and, as a r e s u l t , t h a t i s s u e i s not 
b e f o r e t h i s c o u r t i n t h i s a p p e a l . See Norandal U.S.A., I n c . 
v. Graben, [Ms. 2080679, March 12, 2010] So. 3d , 
(A l a . C i v . App. 2010)("Under the 'law of the case' d o c t r i n e , 
' " [ t ] h e i s s u e s d e c i d e d by an a p p e l l a t e c o u r t become the law of 
the case on remand t o the t r i a l c o u r t , and the t r i a l c o u r t i s 
not f r e e t o r e c o n s i d e r those i s s u e s . " ' " ( q u o t i n g T r a v i s v.  
T r a v i s , 875 So. 2d 1212, 1214 ( A l a . C i v . App. 2003), q u o t i n g 
i n t u r n Ex p a r t e S.T.S., 806 So. 2d 336, 341 ( A l a . 2 0 0 1 ) ) ) . 
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831, 836 n.11 ( A l a . 2 0 0 2 ) ] , t h a t p a i n i s o l a t e d t o a 
s c h e d u l e d member may be s u f f i c i e n t t o remove the 
i n j u r y from the schedul e i f t h a t p a i n i s t o t a l l y , or 
v i r t u a l l y t o t a l l y , p h y s i c a l l y d i s a b l i n g . See  
Nor a n d a l U.S.A., I n c . v. Graben, 18 So. 3d 405, 416 
( A l a . C i v . App. 2009) ('Graben I ' ) . 

"As more r e c e n t l y d i s c u s s e d i n Norandal U.S.A., 
Inc . v. Graben, [Ms. 2080679, March 12, 2010] 
So. 3d ( A l a . C i v . App. 2009) ('Graben I I ' ) : 

" ' T h i s c o u r t p h r a s e d the [new " p a i n 
e x c e p t i o n " ] t e s t as r e q u i r i n g p r o o f of 
t o t a l , or v i r t u a l l y t o t a l , p h y s i c a l 
d i s a b i l i t y because Ex p a r t e Drummond h o l d s 
t h a t an i n j u r y t o a s c h e d u l e d member may 
not be t r e a t e d as uns c h e d u l e d based on 
evi d e n c e of the v o c a t i o n a l d i s a b i l i t y 
a r i s i n g t h e r e f r o m . 837 So. 2d a t 834 
n.8 

"'Ex p a r t e Drummond f u r t h e r i n s t r u c t s 
t h i s c o u r t t h a t the p a i n e x c e p t i o n s h o u l d 
be c o n s t r u e d s t r i c t l y . As t h i s c o u r t has 
p r e v i o u s l y r e c o g n i z e d , the Drummond c o u r t 
i n t e n d e d "a r e i n i n g i n ... of the manner of 
computing b e n e f i t s where the o n l y 
impairment c l a i m e d i s t o a s c h e d u l e d  
member." Ex p a r t e F o r t James O p e r a t i n g  
Co., 905 So. 2d 836, 844 ( A l a . C i v . App. 
2004). Ex p a r t e Drummond c r e a t e d a "more 
s t r i n g e n t t e s t " f o r c i r c u m v e n t i n g the 
l e g i s l a t e d remedy. Alabama Workmen's Comp.  
S e l f - I n s u r e r s Guar. Ass'n, I n c . v. W i l s o n , 
993 So. 2d 451, 453 ( A l a . C i v . App. 2006). 
A c c o r d i n g l y , any j u d i c i a l l y c r e a t e d 
e x c e p t i o n t o the schedul e must be a p p l i e d 
n a r r o w l y . See Ex p a r t e A d d i s o n 
F a b r i c a t o r s , I n c . , 989 So. 2d 498 ( A l a . 
2007). The p a i n e x c e p t i o n s h o u l d not be 
a p p l i e d so t h a t i t swallows the r u l e o f 
e x c l u s i v i t y and r e t u r n s the law t o i t s p r e -
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Ex p a r t e Drummond s t a t e i n which the 
sche d u l e almost never c o n t r o l l e d the 
compensation due f o r an impairment t o a 
l i s t e d member. See 1 T. Moore, Alabama  
Workers' Compensation § 14:16 (Supp. 2 00 9 ) . 
J u s t r e c o g n i z i n g a p a i n e x c e p t i o n t o the 
sche d u l e i n j e c t s u n c e r t a i n t y i n t o an area 
p u r p o s e f u l l y i n t e n d e d t o be c e r t a i n , see Ex  
p a r t e A d d i s o n F a b r i c a t o r s , I n c . , 989 So. 2d 
a t 502-03 ( r e c o g n i z i n g t h a t the l e g i s l a t u r e 
i n s t i t u t e d the sc h e d u l e t o mi n i m i z e 
c o n t r o v e r s y and t o a s s u r e speedy payment of 
b e n e f i t s ) ; the t e s t s h o u l d not be a p p l i e d 
i n such a manner as t o add t o t h a t 
u n c e r t a i n t y and t o l e a d t o the type of 
l i t i g a t i o n the l e g i s l a t u r e s p e c i f i c a l l y 
i n t e n d e d t o a v o i d when i t c r e a t e d the 
sc h e d u l e . See i d . In keeping w i t h Ex  
p a r t e Drummond and the l e g i s l a t i v e i n t e n t 
b e h i n d the s c h e d u l e , the t e s t i s not 
s a t i s f i e d by evi d e n c e t h a t the worker 
e x p e r i e n c e s "abnormal," c o n s t a n t , and 
severe p a i n even when not u s i n g the 
a f f e c t e d member, see Johnson, 984 So. 2d a t 
1144-45; r a t h e r , i t r e q u i r e s competent 
p r o o f t h a t whatever p a i n the worker 
e x p e r i e n c e s c o m p l e t e l y , or almost 
c o m p l e t e l y , p h y s i c a l l y d e b i l i t a t e s the 
worker. 

" ' I n d e t e r m i n i n g whether the ev i d e n c e 
s a t i s f i e s t h i s e x c e e d i n g l y h i g h s t a n d a r d , 
a t r i a l c o u r t must c o n s i d e r a l l l e g a l 
e v i d e n c e b e a r i n g on the e x i s t e n c e , 
d u r a t i o n , i n t e n s i t y , and d i s a b l i n g e f f e c t 
of p a i n i n the s c h e d u l e d member, i n c l u d i n g 
i t s own o b s e r v a t i o n s . See g e n e r a l l y Nance  
v. Nance, 640 So. 2d 953 ( A l a . C i v . App. 
1994). That ev i d e n c e would i n c l u d e the 
worker's own s u b j e c t i v e c o m p l a i n t s , even i f 
those c o m p l a i n t s are unsupported by or 
c o n t r a d i c t the m e d i c a l e v i d e n c e . 

"Graben I I , So. 3d a t ." 
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D a v i s , 45 So. 3d a t 1285-86. B e c a u s e o f t h e changes i n t h e 

law r e g a r d i n g t h e p a i n e x c e p t i o n t h a t had o c c u r r e d w h i l e t h e 

c a s e was on a p p e a l , we r e v e r s e d t h e t r i a l c o u r t ' s judgment and 

remanded t h e c a s e f o r r e c o n s i d e r a t i o n . I d . a t 1286. On 

remand, we i n s t r u c t e d t h e t r i a l c o u r t " t o d e t e r m i n e w h e t h e r , 

b a s e d on t h e e v i d e n c e i n t h e r e c o r d , t h e p a i n i s o l a t e d i n t h e 

l e f t hand o f t h e employee t o t a l l y , o r v i r t u a l l y t o t a l l y , 

d i s a b l e s h i m . " I d . 

On remand, t h e t r i a l c o u r t e n t e r e d a j u d g m e n t , w h i c h 

s t a t e d , i n p e r t i n e n t p a r t : 

" T h i s c o u r t has s t u d i e d [ N o r a n d a l U.S.A., I n c .  
v. G r a b e n , 18 So. 3d 405 ( A l a . C i v . App. 2 0 0 9 ) ] , and 
[ N o r a n d a l U.S.A., I n c . v. G r a b e n , [Ms. 2080679, 
M a r c h 12, 2010] So. 3d ( A l a . C i v . App. 
2 0 1 0 ) ] , and has gone b a c k and s t u d i e d t h e r e c o r d and 
i t s n o t e s and r e f l e c t e d on t h e t e s t i m o n y t h a t was 
e l i c i t e d i n open c o u r t on O c t o b e r 6, 2008. T h i s 
c o u r t f i n d s t h a t t h e p a i n i n t h e e m p l o y e e [ ' s ] ... 
l e f t hand v i r t u a l l y t o t a l l y d i s a b l e s him. The p a i n 
t h a t [ t h e employee] t e s t i f i e d a b o u t i n open c o u r t 
was n o t o n l y a b n o r m a l , c o n s t a n t and s e v e r e b u t 
v i r t u a l l y d e b i l i t a t i n g . T h i s c o u r t o b s e r v e d [ t h e 
employee] t e s t i f y i n g a b o u t t h e p a i n and o b s e r v e d h im 
i n c o u r t b e f o r e and a f t e r h i s t e s t i m o n y . T h i s c o u r t 
saw [ t h e e m p l o y e e ' s ] hand where t h e s k i n , b l o o d 
v e s s e l s and n e r v e s had been r i p p e d f r o m t h e t o p o f 
h i s hand. T h i s c o u r t r e c o l l e c t s t h a t Dr. C l a r k 
p r e s c r i b e d a n a r c o t i c t o h e l p [ t h e employee] d e a l 
w i t h t h e p a i n . Dr. C l a r k t e s t i f i e d t h a t [ t h e 
employee c o m p l a i n e d o f ' s e v e r e p a i n ... t h a t 
i n t e r f e r e s w i t h h i s a c t i v i t i e s . ' The d o c t o r and 
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[ t h e e m p l o y ee] r e f e r e n c e d an ' a c h i n g p a i n , ' a 
' t h r o b b i n g p a i n , ' and p a i n t h a t on a s c a l e o f 1 t o 
10, a v e r a g e d an 8. T h i s e v i d e n c e was n o t r e f u t e d . 

" T h i s c o u r t i n i t s ORDER AND FINAL JUDGMENT o f 
December 1, 2008, ... f o u n d t h e e m p l o y e e [ ' s ] ... 
p a i n t o be ' d e b i l i t a t i n g . ' T h i s c o u r t f o u n d t h e n 
t h a t t h e p a i n i n t h i s w o r k e r ' s l e f t hand was 
p h y s i c a l l y d e b i l i t a t i n g and s t a t e s and f i n d s now 
t h a t t h i s p a i n , i s o l a t e d t o t h e l e f t hand o f [ t h e 
e m p l o y e e ] , v i r t u a l l y t o t a l l y d i s a b l e s h i m . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) B a s e d on t h o s e f i n d i n g s , t h e 

t r i a l c o u r t a g a i n o r d e r e d t h e e m p l o y e r t o p a y t h e em p l o y e e 

p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s and t o p a y t h e c o s t o f any 

r e a s o n a b l y n e c e s s a r y m e d i c a l t r e a t m e n t r e l a t e d t o t h e 

e m p l o y e e ' s i n j u r y , i n c l u d i n g a n y t r e a t m e n t n e c e s s a r y f o r p a i n . 

The e m p l o y e r f i l e d a m o t i o n s e e k i n g t o a l t e r , amend, o r v a c a t e 

t h e j u d g m e n t , w h i c h t h e t r i a l c o u r t d e n i e d . The e m p l o y e r 

a p p e a l s a g a i n . 3 

S t a n d a r d o f R e v i e w 

The s t a n d a r d o f a p p e l l a t e r e v i e w i n w o r k e r s ' c o m p e n s a t i o n 

c a s e s i s g o v e r n e d by § 2 5 - 5 - 8 1 ( e ) , A l a . Code 1975, w h i c h 

p r o v i d e s , i n p a r t , t h a t , " [ i ] n r e v i e w i n g p u r e f i n d i n g s o f 

f a c t , t h e f i n d i n g o f t h e c i r c u i t c o u r t s h a l l n o t be r e v e r s e d 

i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . " § 25-

3The r e c o r d from the p r e v i o u s a p p e a l , case no. 2080547, 
has been i n c o r p o r a t e d i n t o t h i s a p p e a l . 
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5 - 8 1 ( e ) ( 2 ) . " S u b s t a n t i a l e v i d e n c e " i s " ' e v i d e n c e o f s u c h 

w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 

i m p a r t i a l j udgment can r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e 

f a c t s o u g h t t o be p r o v e d . ' " Ex p a r t e T r i n i t y I n d u s . , I n c . , 

680 So. 2d 262, 2 68 ( A l a . 1996) ( q u o t i n g West v. F o u n d e r s L i f e  

A s s u r a n c e Co., 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) ) . 

A n a l y s i s 

In o r d e r f o r p a i n i n a s c h e d u l e d member t o be t o t a l l y , or 

v i r t u a l l y t o t a l l y , d e b i l i t a t i n g t o the body as a whole, t h a t 

p a i n must be such t h a t i t c o m p l e t e l y , or almost c o m p l e t e l y , 

p r e v e n t s the worker from engaging i n p h y s i c a l a c t i v i t i e s w i t h 

the u n i n j u r e d p a r t s of h i s or her body. Norandal U.S.A., I n c . 

v. Graben, [Ms. 2080679, March 12, 2010] So. 3d ( A l a . 

C i v . App. 2010). A f t e r c a r e f u l l y r e v i e w i n g the r e c o r d , we 

conclude t h a t the employee d i d not p r e s e n t s u b s t a n t i a l 

e v i d e n c e t o meet t h a t " e x c e e d i n g l y h i g h s t a n d a r d . " I d . a t 

The t r i a l c o u r t c o r r e c t l y d e t e r m i n e d t h a t t h e employee 

c o m p l a i n e d o f t h r o b b i n g , a c h i n g p a i n i n h i s l e f t hand t h a t he 

r a t e d a t a l e v e l o f 8 on a s c a l e o f 1 t o 10 and t h a t t h e 

employee c o m p l a i n e d t o Dr. J o s e p h C l a r k , h i s a u t h o r i z e d 
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t r e a t i n g o r t h o p e d i c s u r g e o n , on J u l y 31, 2008, t h a t t h e p a i n 

i n h i s l e f t hand " i n t e r f e r e s w i t h h i s a c t i v i t i e s . " 

F u r t h e r m o r e , a t l e a s t a t one p o i n t d u r i n g h i s m e d i c a l 

t r e a t m e n t o f t h e e m p l o y e e , Dr. C l a r k had p r e s c r i b e d L o r t a b 7.5 

f o r t h e employee t o use t o combat h i s l e f t - h a n d p a i n . 

However, t h e employee d i d n o t t e s t i f y t h a t t h e p a i n i n 

h i s l e f t hand had t o t a l l y , o r v i r t u a l l y t o t a l l y , d e b i l i t a t e d 

h i m . To t h e c o n t r a r y , t h e employee t e s t i f i e d t h a t , f i v e o r 

s i x weeks a f t e r h i s i n j u r y , t h e e m p l o y e r r e a s s i g n e d h im t o 

work as a q u a l i t y - a s s u r a n c e i n s p e c t o r w i t h r e s t r i c t i o n s 

a g a i n s t u s i n g h i s l e f t hand, t h a t he p e r f o r m e d t h a t j o b f o r 

o v e r a y e a r , and t h a t he r e m a i n e d a b l e t o do t h a t j o b a t t h e 

t i m e o f t h e t r i a l . 4 The employee s t a t e d t h a t he c o u l d n o t use 

a g a r d e n t i l l e r a r o u n d h i s house b e c a u s e o f t h e a d v e r s e 

e f f e c t s on h i s l e f t hand f r o m t h e v i b r a t i o n . He a l s o 

t e s t i f i e d t h a t e n v i r o n m e n t a l c h anges i n c r e a s e t h e p a i n i n h i s 

l e f t hand, b u t he d i d n o t t e s t i f y t h a t t h e p a i n f r o m h i s l e f t 

h and p r e v e n t s h im i n any way f r o m o t h e r w i s e f u l l y u s i n g t h e 

4 A t one p o i n t , the employee t e s t i f i e d t h a t he had l a s t 
worked i n January 2007; however, he had e a r l i e r t e s t i f i e d t h a t 
he had worked through September 2007, t h a t he had been l a i d 
o f f a t t h a t t i m e , and t h a t he had resumed work i n January 2008 
f o r f o u r days b e f o r e b e i n g l a i d o f f a g a i n . 
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u n i n j u r e d p a r t s o f h i s body, i n c l u d i n g h i s d o m i n a n t r i g h t 

hand. 

The e v i d e n c e i n t h e r e c o r d w o u l d s u s t a i n a f i n d i n g t h a t 

t h e employee e x p e r i e n c e s s e v e r e , u n r e m i t t i n g p a i n i n h i s l e f t 

h and, b u t t h e r e c o r d does n o t s u p p o r t t h e t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t s u c h p a i n t o t a l l y , o r v i r t u a l l y t o t a l l y , 

d e b i l i t a t e s t h e e m p l o y e e . Thus, t h e t r i a l c o u r t e r r e d i n 

a w a r d i n g t h e employee p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s 

u n d e r § 2 5 - 5 - 5 7 ( a ) ( 4 ) , A l a . Code 1975. We r e v e r s e t h e 

judgment o f t h e t r i a l c o u r t and remand t h e c a s e f o r t h e t r i a l 

c o u r t t o d e t e r m i n e t h e a p p r o p r i a t e amount o f b e n e f i t s due t h e 

employee u n d e r § 2 5 - 5 - 5 7 ( a ) ( 3 ) . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n and Thomas, J J . , concur. 

Thompson, P.J., and Bryan, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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