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THOMPSON, P r e s i d i n g Judge. 

M i c h a e l N e l s o n ("the f a t h e r " ) a p peals from a judgment 

o r d e r i n g him t o pay h a l f of the p a r t i e s ' c h i l d ' s p o s t m i n o r i t y 

e d u c a t i o n a l expenses. Bobbie Robinson ("the mother") was 
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o r d e r e d t o pay the o t h e r h a l f of the c h i l d ' s p o s t m i n o r i t y 

e d u c a t i o n a l expenses. 

The r e c o r d i n d i c a t e s the f o l l o w i n g . On May 6, 2010, the 

mother f i l e d a p e t i t i o n f o r m o d i f i c a t i o n of the f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n , s e e k i n g p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t on b e h a l f of the p a r t i e s ' c h i l d , who g r a d u a t e d from 

h i g h s c h o o l t h a t s p r i n g . The c h i l d r eached the age of 

m a j o r i t y on June 2, 2010. On June 23, 2010, a h e a r i n g was 

h e l d on the p e t i t i o n . A t the o u t s e t of the h e a r i n g , the t r i a l 

c o u r t asked the p a r t i e s whether they b e l i e v e d the c h i l d had 

the a b i l i t y and d e s i r e t o go t o c o l l e g e , and b o t h p a r t i e s 

agreed the c h i l d p o s s e s s e d the r e q u i s i t e a b i l i t y and d e s i r e . 

The t r i a l c o u r t a l s o asked the f a t h e r whether, i f the p a r t i e s 

had remained m a r r i e d , t h e y would have " s u p p o r t e d [ t h e c h i l d ] 

or h e l p e d her w i t h c o l l e g e expenses?" The f a t h e r s a i d he would 

have a s s i s t e d w i t h those expenses. The t r i a l c o u r t found t h a t 

the mother had met the burden under Ex p a r t e B a y l i s s , 550 So. 

2d 986 ( A l a . 1989), d i s c u s s e d l a t e r i n t h i s o p i n i o n , t o a l l o w 

the c h i l d t o r e c e i v e p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

A t t h a t p o i n t , the f a t h e r ' s a t t o r n e y n o t e d t h a t the 

f a t h e r had not y e t p r e s e n t e d any e v i d e n c e . The f a t h e r 
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t e s t i f i e d t h a t he i s a c o n s t r u c t i o n worker and t h a t h i s g r o s s 

monthly income i s $3,841.76. He s a i d t h a t he has monthly 

expenses of $3,858.70, i n c l u d i n g the payment on h i s mo b i l e 

home and i t s f u r n i s h i n g s , which he v a l u e d a t $70,000. 

I n c l u d i n g the mo b i l e home, two o l d e r model v e h i c l e s , and h i s 

r e t i r e m e n t account, the f a t h e r e s t i m a t e d the t o t a l amount of 

h i s a s s e t s a t $95,500. However, the f a t h e r a l s o p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t he owed $62,000 on the mo b i l e home 

and $6,000 on one of the v e h i c l e s . He a l s o owed $4,600 i n 

c r e d i t - c a r d debt, $3,600 i n m e d i c a l b i l l s , and $2,000 t o h i s 

r e t i r e m e n t account. The f a t h e r p r e s e n t e d e v i d e n c e of t o t a l 

debt of $78,200. 

The f a t h e r s a i d t h a t he c o u l d not a f f o r d t o pay f o r the 

c h i l d ' s c o l l e g e e d u c a t i o n b ut t h a t he was w i l l i n g t o c o n t i n u e 

t o p r o v i d e h e a l t h - i n s u r a n c e coverage f o r her. He a l s o s a i d 

t h a t he was w i l l i n g t o do what he c o u l d t o a s s i s t the c h i l d 

w i t h o t h e r expenses. 

The mother, who appeared pro se a t t r i a l , i s a scho o l - b u s 

d r i v e r . She s a i d t h a t the c h i l d p l a n n e d t o l i v e a t home and 

a t t e n d Alabama Southern Community C o l l e g e ("ASCC") i n 

M o n r o e v i l l e . A t the time of the June h e a r i n g , however, the 
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c h i l d had not y e t been n o t i f i e d t h a t she had been a c c e p t e d f o r 

the f a l l term a t ASCC. The t r i a l c o u r t c o n t i n u e d the h e a r i n g 

u n t i l August 11, 2010, a t which time the p a r t i e s were t o 

p r e s e n t e v i d e n c e of the c h i l d ' s a n t i c i p a t e d c o l l e g e expenses. 

On June 25, 2010, the t r i a l c o u r t e n t e r e d an o r d e r t h a t , among 

o t h e r t h i n g s , found t h a t the c h i l d had the d e s i r e and a b i l i t y 

t o a t t e n d c o l l e g e and t h a t the p a r t i e s would have a s s i s t e d the 

c h i l d w i t h c o l l e g e expenses had the y remained m a r r i e d . 

A t the August 11 h e a r i n g , the p a r t i e s s t i p u l a t e d t h a t the 

c h i l d had been a c c e p t e d a t ASCC. A l e t t e r from ASCC was 

s u b m i t t e d i n t o e v i d e n c e i n d i c a t i n g t h a t the c h i l d ' s e s t i m a t e d 

t u i t i o n and f e e s f o r the f a l l term were $1,308. The l e t t e r 

a l s o s t a t e d t h a t the c h i l d had been awarded a P e l l G rant of 

$2,775 f o r the term. The mother t e s t i f i e d t h a t the c h i l d ' s 

books had c o s t $517 f o r the term. 

The mother t e s t i f i e d t h a t her g r o s s monthly income i s 

$1,448. She s a i d t h a t she had been a scho o l - b u s d r i v e r f o r 11 

or 12 years and t h a t she had no o t h e r j o b . However, she s a i d , 

she had a c e r t i f i e d - n u r s i n g - a s s i s t a n t l i c e n s e and a commercial 

d r i v e r ' s l i c e n s e ("CDL") t h a t would a l l o w her t o d r i v e "18-
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w h e e l e r " t r u c k s , b u t , she s a i d , she had not made use o f the 

CDL because when she earned the CDL, the c h i l d was s m a l l . 

On September 21, 2010, the t r i a l c o u r t e n t e r e d a judgment 

i n c o r p o r a t i n g the f i n d i n g s i t made a f t e r the June h e a r i n g and 

o r d e r i n g the mother and the f a t h e r t o each be r e s p o n s i b l e f o r 

h a l f o f the c h i l d ' s a c t u a l c o l l e g e expenses a f t e r s c h o l a r s h i p s 

and g r a n t s . The judgment s t a t e d t h a t a c t u a l expenses i n c l u d e d 

expenses f o r room, board, t u i t i o n , f e e s , and books. Because 

the c h i l d was g o i n g t o c o n t i n u e t o l i v e a t home w i t h the 

mother, the t r i a l c o u r t o r d e r e d the f a t h e r t o pay the mother 

h a l f " o f the average room and boa r d c o s t s l i s t e d on the web¬

s i t e s o f the U n i v e r s i t y o f Alabama and Auburn U n i v e r s i t y . " 

The f a t h e r t i m e l y appealed. 

The f a t h e r contends t h a t the ev i d e n c e d i d not sup p o r t the 

t r i a l c o u r t ' s award o f p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r 

the c h i l d . S p e c i f i c a l l y , the f a t h e r argues t h a t the t r i a l 

c o u r t e r r e d i n b a s i n g the c o s t s o f room and boa r d on the c o s t 

i n c u r r e d f o r a s t u d e n t a t t e n d i n g Auburn U n i v e r s i t y ("Auburn") 

or the U n i v e r s i t y o f Alabama ("Alabama") and not on what the 

c h i l d ' s a c t u a l expenses f o r room and boa r d w i l l be. He a l s o 

a s s e r t s t h a t the mother f a i l e d t o p r e s e n t e v i d e n c e as t o what 
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those a c t u a l c o s t s w i l l be f o r the c h i l d w h i l e she i s 

a t t e n d i n g ASCC. I n a d d i t i o n , the f a t h e r a s s e r t s t h a t the 

award s u b j e c t s him t o undue h a r d s h i p . 

Our s t a n d a r d o f r e v i e w i n t h i s case i s as f o l l o w s : 

"'When a t r i a l c o u r t hears ore tenus 
e v i d e n c e , i t s judgment based on f a c t s f o u n d 
from t h a t e v i d e n c e w i l l not be d i s t u r b e d on 
app e a l u n l e s s the judgment i s not s u p p o r t e d 
by the ev i d e n c e and i s p l a i n l y and p a l p a b l y 
wrong. Thrasher v. W i l b u r n , 574 So. 2d 
839, 841 ( A l a . C i v . App. 1990). F u r t h e r , 
m a t t e r s o f c h i l d s u p p o r t are w i t h i n the 
sound d i s c r e t i o n o f the t r i a l c o u r t and 
w i l l not be d i s t u r b e d absent e v i d e n c e o f an 
abuse o f d i s c r e t i o n or e v i d e n c e t h a t the 
judgment i s p l a i n l y and p a l p a b l y wrong. 
I d . ' 

"'Spencer v. Spencer, 812 So. 2d 1284, 1286 ( A l a . 
C i v . App. 2 001)." 

T a y l o r v. T a y l o r , 991 So. 2d 228, 232 ( A l a . C i v . App. 2008). 

G e n e r a l l y , the d e c i s i o n whether t o award p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t i s w i t h i n the d i s c r e t i o n o f the t r i a l 

c o u r t based on i t s c o n s i d e r a t i o n o f the f a c t o r s s e t out i n Ex 

p a r t e B a y l i s s , s u p r a . Gabel v. L o r e s , 608 So. 2d 1365, 1366 

(A l a . C i v . App. 1992). When the ev i d e n c e r e g a r d i n g those 

f a c t o r s i s i n c o n f l i c t , the t r i a l c o u r t ' s f a c t u a l f i n d i n g s are 

presumed c o r r e c t . Abernathy v. S u l l i v a n , 676 So. 2d 939, 941 

(A l a . C i v . App. 1996). However, the t r i a l c o u r t ' s l e g a l 
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c o n c l u s i o n s and i t s a p p l i c a t i o n o f the law t o the f a c t s are 

not c l o t h e d w i t h such a p r e s u m p t i o n ; r e v i e w o f those m a t t e r s 

i s de novo. Henderson v. Henderson, 978 So. 2d 36, 39 ( A l a . 

C i v . App. 2007). 

"The Supreme Co u r t o f Alabama s e t out c e r t a i n 
f a c t o r s f o r the t r i a l c o u r t t o c o n s i d e r when r u l i n g 
on a p e t i t i o n f o r p o s t m i n o r i t y [ e d u c a t i o n a l ] 
s u p p o r t . See Ex p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 
1989). B a y l i s s c l e a r l y s p e c i f i e s those f a c t o r s t h a t 
s h a l l , and those t h a t may, be c o n s i d e r e d by the 
t r i a l c o u r t when i t i s d e c i d i n g whether t o o r d e r 
s u p p o r t f o r p o s t m i n o r i t y c o l l e g e e d u c a t i o n . In an 
award of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r a 
c h i l d of d i v o r c e d p a r e n t s , the t r i a l c o u r t ' " s h a l l 
c o n s i d e r a l l r e l e v a n t f a c t o r s t h a t s h a l l appear 
r e a s o n a b l e and n e c e s s a r y , i n c l u d i n g p r i m a r i l y the 
f i n a n c i a l r e s o u r c e s of the p a r e n t s and the c h i l d and 
the c h i l d ' s commitment t o , and a p t i t u d e f o r , the 
r e q u e s t e d e d u c a t i o n . " ' A.L. v. B.W., 735 So. 2d 
1237, 1239 ( A l a . C i v . App. 1999); Thompson v.  
Thompson, 689 So. 2d 885, 887 ( A l a . C i v . App. 1997) 
( q u o t i n g Ex p a r t e B a y l i s s , 550 So. 2d 986, 987 ( A l a . 
1989)). The c o u r t suggested t h a t t r i a l c o u r t s a l s o 
s h o u l d c o n s i d e r 'the s t a n d a r d of l i v i n g t h a t the 
c h i l d would have e n j o y e d i f the m a r r i a g e had not 
been d i s s o l v e d and the f a m i l y u n i t had been 
p r e s e r v e d and the c h i l d ' s r e l a t i o n s h i p w i t h h i s 
p a r e n t s and r e s p o n s i v e n e s s t o p a r e n t a l a d v i c e and 
g u i dance.' I d . a t 987. The t r i a l c o u r t must a l s o 
determine i f the n o n c u s t o d i a l p a r e n t has ' s u f f i c i e n t 
e s t a t e , e a r n i n g c a p a c i t y , or income t o p r o v i d e 
f i n a n c i a l a s s i s t a n c e w i t h o u t undue h a r d s h i p . ' 
Thrasher v. W i l b u r n , 574 So. 2d 839, 841 ( A l a . C i v . 
App. 1990). Undue h a r d s h i p does not i m p l y the 
absence of p e r s o n a l s a c r i f i c e , because many p a r e n t s 
s a c r i f i c e t o send t h e i r c h i l d r e n t o c o l l e g e . I d . " 
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Penney v. Penney, 785 So. 2d 376, 378-79 ( A l a . C i v . App. 

2000). 

T h i s c o u r t has h e l d t h a t " ' [ i ] n c h i l d s u p p o r t cases the 

t r i a l c o u r t i s bound by the l e g a l e v i d e n c e or l a c k of i t , ' and 

' [ i ] t may not s p e c u l a t e on the a b i l i t y of the p a r t i e s t o pay 

nor on the needs of the c h i l d r e n . ' " Thomas v. Campbell, 960 

So. 2d 694, 701 ( A l a . C i v . App. 2006) ( q u o t i n g B e r r y v. B e r r y , 

579 So. 2d 654, 656 ( A l a . C i v . App. 1991)). In T a y l o r , 991 

So. 2d a t 235, a case i n which a f a t h e r c h a l l e n g e d the award 

of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , t h i s c o u r t remanded the 

cause f o r the t r i a l c o u r t t o " a s c e r t a i n and d e c l a r e the 

c h i l d ' s p o s t m i n o r i t y e d u c a t i o n a l expenses, i n c l u d i n g expenses 

f o r t u i t i o n and f e e s , " and t o determine the f i n a n c i a l a b i l i t y 

of the f a t h e r t o pay h a l f of those " a c t u a l expenses." In a 

f o o t n o t e t o t h a t o p i n i o n , t h i s c o u r t s t a t e d t h a t , "[b]ecause 

the c h i l d [ w o u l d ] be l i v i n g w i t h the mother w h i l e a t t e n d i n g 

[community c o l l e g e ] , the t r i a l c o u r t need not c o n s i d e r the 

c o s t s of room and b o ard." T a y l o r , 991 So. 2d a t 235 n.1. 

In t h i s case, the u n d i s p u t e d e v i d e n c e i n d i c a t e d t h a t the 

c h i l d i n t e n d e d t o l i v e w i t h the mother w h i l e she a t t e n d e d 

ASCC. There was no e v i d e n c e p r e s e n t e d as t o what the c h i l d ' s 
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l i v i n g expenses might be. N e v e r t h e l e s s , the t r i a l c o u r t 

o r d e r e d the f a t h e r t o pay the mother h a l f of the room-and-

boa r d c o s t s of a s t u d e n t a t t e n d i n g Auburn or Alabama, as those 

c o s t s are l i s t e d on each u n i v e r s i t y ' s r e s p e c t i v e Web s i t e . 1 

There i s a b s o l u t e l y no e v i d e n c e i n the r e c o r d t o s u p p o r t a 

f i n d i n g t h a t the c h i l d ' s expenses w h i l e l i v i n g a t the mother's 

home w i l l e q u a l the c o s t of room and b o a r d as s t a t e d on those 

Web s i t e s . T h e r e f o r e , t h a t p o r t i o n of the t r i a l c o u r t ' s 

judgment o r d e r i n g the f a t h e r t o pay the mother h a l f of the 

c o s t of the room-and-board expenses of a s t u d e n t a t t e n d i n g 

Auburn or Alabama i s p l a i n l y and p a l p a b l y wrong and i s due t o 

be r e v e r s e d . 

The f a t h e r a l s o contends t h a t the judgment o r d e r i n g him 

t o pay h a l f of the c h i l d ' s c o l l e g e expenses s u b j e c t s him t o 

1 A l t h o u g h the r e c o r d d i d not c o n t a i n the c o s t s of room and 
b o a r d a t Auburn and Alabama and a l t h o u g h the t r i a l c o u r t d i d 
not i n c l u d e those s p e c i f i c amounts i n the judgment, we note 
t h a t Auburn's Web s i t e i n d i c a t e s t h a t the c o s t of room and 
b o a r d f o r an undergraduate s t u d e n t who i s an Alabama r e s i d e n t 
w i l l be $9,992 f o r the 2011-2012 academic yea r . 
h t t p : / / w w w . a u b u r n . e d u / a d m i n i s t r a t i o n / b u s i n e s s _ o f f i c e / f i n a ^ / 
p d f / c o s t . p d f ( v i s i t e d on June 28,2011). Alabama's Web s i t e 
i n d i c a t e s t h a t the c o s t of room and b o a r d f o r an undergraduate 
s t u d e n t was $10,206 f o r the 2010-2011 academic yea r . 
h t t p : / / f i n a n c i a l a i d . u a . e d u / f a q / c o s t s . h t m l ( v i s i t e d on June 28, 
2011). A copy of these m a t e r i a l s p r i n t e d from the Web s i t e s 
i s i n the case f i l e of the c l e r k of the Alabama Court of C i v i l 
A p p e a l s . 
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undue h a r d s h i p . The t r i a l c o u r t ' s judgment s p e c i f i e s t h a t the 

mother and the f a t h e r are each t o be r e s p o n s i b l e f o r h a l f of 

the c h i l d ' s a c t u a l expenses " a f t e r s c h o l a r s h i p s and g r a n t s . " 

The e v i d e n c e s u b m i t t e d a t the August 11, 2010, h e a r i n g 

i n d i c a t e s t h a t the c h i l d ' s t u i t i o n and books f o r the f a l l term 

t o t a l e d $1,825. The e v i d e n c e a l s o i n d i c a t e s t h a t the c h i l d 

had r e c e i v e d a P e l l G r a n t of $2,775 f o r the term. T h e r e f o r e , 

a f t e r t u i t i o n and books were p a i d f o r , the c h i l d had a s u r p l u s 

of $950 f o r the term. As d i s c u s s e d , the r e c o r d does not 

i n c l u d e e v i d e n c e of any o t h e r a c t u a l expenses the c h i l d w i l l 

i n c u r . Because no o t h e r p o s t m i n o r i t y e d u c a t i o n a l expenses 

were proven a t t r i a l , t h e r e are no o t h e r expenses f o r which 

the f a t h e r c o u l d p o s s i b l y be made r e s p o n s i b l e . A c c o r d i n g l y , 

a f t e r the p r o v i s i o n o r d e r i n g the f a t h e r t o pay t o the mother 

an amount f o r room and b o a r d e q u i v a l e n t t o h a l f of the c o s t of 

room and b o a r d a t Auburn or Alabama i s removed from the 

judgment, as p r e v i o u s l y d i s c u s s e d , we conclude t h a t , based on 

the r e c o r d b e f o r e us, the f a t h e r w i l l not s u f f e r undue 

h a r d s h i p under the r e m a i n i n g p r o v i s i o n s of the judgment. 

Because of t h i s h o l d i n g , we p r e t e r m i t d i s c u s s i o n of the 
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f a t h e r ' s argument t h a t the r e c o r d i n c l u d e s i n s u f f i c i e n t 

e v i d e n c e of the mother's f i n a n c i a l r e s o u r c e s . 

F o r the reasons s e t f o r t h above, we r e v e r s e t h a t p o r t i o n 

of the judgment o r d e r i n g the f a t h e r t o pay an amount f o r room 

and b o a r d e q u i v a l e n t t o h a l f of the c o s t of room and bo a r d a t 

Auburn or Alabama. The remainder of the judgment i s a f f i r m e d . 

T h i s cause i s remanded f o r the t r i a l c o u r t t o e n t e r a judgment 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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