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PER CURIAM.

Otha Steele and Harold E. Steele ("the Steeles")! appeal

from a Jjudgment of the Jackson Circuit Court granting Hugh

'Harold Steele i1s the son of Otha Steele and James Steele,
James Steele was a named defendant in the original complaint;
he died during the pendency of the action,
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O'Neal, Lonnie Hill, and Anita Hill a private easement by
prescription over an unpaved roadway ("the roadway™) that
crosses the Steeles' property and denying the Steeles the
monetary damages they had requested.

The Steeles own a parcel of property in Jackson County,
and the rcadway crosses a portion of that preperty. O'Neal
owns a parcel of property that abuts the Steeles' property;
his only means of vehicular access to this property is by
means of the roadway. The Hills own a parcel of property that
adjcinsg O'Neal's property; like O'Neal, the Hills can only
access their property by the roadway.

On November 6, 2002, O'Neal filed a complaint alleging
that Otha Steele and her husband, James Steele, had interfered
with his use of the roadway. O'Neal reguested a temporary
restraining order ("TRO"), a preliminary injunction, and a
permanent injunction enjoining Otha and James from interfering
with his use of the roadway. In his complaint, O'Neal
presented alternate theories to suppoert his reguest for
injunctive relief: (1) that the roadway was a public rocad and
(2} that he had acquired a private easement by prescription by

virtue of his and his predecessors in title's use of the
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roadway for more than 20 vyears. On November 6, 2002, the
trial court entered the TRO and set the matter for a hearing
on November 13, 2002. After the hearing, the trial court
entered a preliminary injunction enjoining Otha and James, or
anycne acting on their behalf, from interfering with O'Neal's
use of the roadway and allcwed O'Neal toc erect a gate acrcess
the roadway. O'Neal was required to provide Otha and James
with a key to the gate. The trial court alsc allowed O'Neal
to use the rocadway until January 1, 2003, to remove timber
harvested on his property; however, C'Neal was responsible for
repaliring the roadway to restore it to the condition it was in
before the timber was removed. On January 22, 2003, Lonnie
Hill moved to intervene in the action, asserting that he was
an adjolining landowner and that he had an interest in the use
of the roadway.

Otha and James answered O'Neal's complaint, denying all
of its material allegations. On May 5, 20032, Ctha and James
filed a counterclaim against O'Neal and varicus fictitiously
named defendants, c¢laiming that 0'Neal and others had
trespassed on their preoperty, had damaged timber, had caused

damage to the land and roadways by flocding and erosion, and
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had diminished the value of the Steeles' property. Otha and
James requested 51 million 1in compensatory and punitive
damages. 0O'Neal answered the counterclaim, denying all of its
material allegations.

Approximately one year later, on May 18, 2004, Otha and
James filed a third-party complaint against Lonnie Hill's
wife, Anita, and Mark Henley® alleging that 0'Neal, the Hills,
and Henley had trespassed on their property; had damaged their
land, fences, timber, roadway, and bridge; and had removed a
gate that they had erected on the property. 0tha and James
again requested compensatory and punitive damages. They zlso
filed an amended counterclaim on May 1&, 2004, alleging that
O'Neal, the Hills, and Henley had violated the trial court's
November 18, 2002, order by continuing to trespass on their
preperty and had caused further damage to the property. On
the same date, Otha filed a suggestion of death for James.

On January 7, 2005, Harold E. Steele, James and Ctha's
son, filed a mction tce intervene, alleging that he was a co-

owner of the property across which ran the roadway. The trial

‘Henley was hired by the timber-harvesting company to
repair the roadway after its timber-harvesting operations on
O'Neal's property ended.
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court granted Harold's motion on January 11, 2005. Harold
answered O'Neal's complaint, denving all of 1its material
allegations. Harold also adopted the claims asserted by Otha
in her counterclaim and third-party complaint.

On January 15, 2005, O'Neal and the Hills filed an
amended complaint, claiming that the Steeles had violated the
trial court's preliminary injunction by interfering with
O'Neal's right to use the roadway to access his property; the
Hills asserted that the Steeles had also interfered with their
use of the roadway. O0'Neal and the Hills requested that the
trial court hold the Steeles in contempt for their violation
of the preliminary injunction. O'Neal and the Hills also
filed a motion seeking to brocaden the scope of the preliminary
injunction to explicitly apply tco the Hills and Harcld. The
trial court, over the Steeles' objecticn, granted Chat motion
on February 4, 2005.

The trial of the matter took place on February 28, 2006.
The trial court heard ore tenus evidence from numercus
witnesses regarding the character and use of the roadway. The

evidence adduced at trial tended to shcow the following.
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The roadway, which is unpaved, has bkeen 1in existence
since at least 1%11. Witnesses testified that in 196&, a
public bridge on the main road over Big Coon Creek washed ocut.
While that bridge was impassable, six or seven families used
the roadway and 1ts Dbridge to access their properties. A
school bus and a mail-delivery vehicle also traveled on the
roadway while the bridge was out. Larry Glass, who does not
own any property accessible by the rcadway, testified that in
the 1970s, he often used the roadway to take his sons fishing.

J.D. Phillips, who formerly owned the property owned by
O'Neal and the Hills, was unable to attend the trial because
of 111 health, and his deposition testimeny was submitted into
evidence. Phillips said that in 1972, he purchased the land
that included the parcels now owned by the Hills and O'Neal.
Phillips testified that he used the recadway crossing the
Steeles' preoperty for at least 12 vears to access his
property. He salid that he also used the roadway to haul timber
from his property tc the county road that Intersects with the
roadway. Phillips alsc sald that he made improvements to the

roadway.
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Harold Steele said that his parents moved to their
property in 18284, but it had been in the family for decades.
Also in 1%84, the Hills purchased their parcel of property
from Phillips. Phillips took Lonnie Hill to the property by
way of the roadway, crossing the Steeles' property. Phillips
told Hill that the rcadway was the conly way tc¢ access his
property. Since 1984, the Hills have continuously used the
roadway to access thelr property. They eventually built a
cabin on the property and used the roadway to bring building
materials to the site. In 1884, Lonnie Hill said, he installed
a gate at the roadwav's entrance from County Road 53. He
testified that, at that time, he gave James Steele a lock and
key to the gate. Harold testified that from 1970 until Hill
put up the gate, there had been a cable across the roadway's
entrance.

Larry Cheatwood and Geraldine Cheatwood purchased a
parcel of property from Phillips, and O'Neal purchased that
parcel from the Cheatwoods 1n 1993. 0O'Neal testified that he
used the roadway to access his property for hunting,
harvesting timber, and "rig racing.” Hill provided O'Neal

with a key tc the gate at the roadway's entrance. O0'Neal said
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that the utility company also had a key to the gate so that it
could reach the Hills' property to read the electric meter at
the Hills' cabin each month.

In 2002, O'Neal hired Thompson & Harwood ("Thompson") to
harvest the timber on his property. To facilitate the hauling
of timber, Thompson cleared the roadway, added rock to part of
the roadway, and "smoothed it out" to make it passable for its
logging trucks. No one at Thompscn had any conversaticns with
Otha, James, or Harold before making the improvements to the
roadway. Todd Langston, who worked for Thompson at the time
the improvements were made, testified that the only way to
access O'Neal's property was by the roadway.

When the timber harvesting began, the Hills and C&'Neal
began having trouble with Otha and James concerning the use of
Che roadway. James "reconfigured" the lock on the gate so
that Thompson workers could not unlock it to access the
roadway. O'Neal testified that he and Otha and James had
agreed to allow the gate to stay open so that the timber
harvesters could come and gc. O'Neal alsc said that Thompson
agreed to repair any damage that might cccur on the roadwavy's

bridge and to grade the roadway. Despite the agreement, Ctha
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and James continued to attempt to deny O'Neal, the Hills, and
Thompson's employees access to the roadway. Tacks and nails
were placed on the roadway. Langston described discussions
with Otha and James as "extremely difficult" and said that
Otha and James would confront the workers and tell them they
could not use the roadway. Eventually, O'Neal said, there
were "some shots fired" from the county road, and Thompson had
its employees stop work at the O'Neal property until the
situation could be resclved.

Even after the preliminary injunction was 1issued 1in
November 2002, Otha, James, and Harold continued in their
efforts to prevent 0O'Neal and the Hills frem using the
roadway. Lonnie Hill testified tco an incident that occurred
in 2005. He explained that he was attempting to use the
roadway to reach his property when Otha and a man he later
learned was John Hallman blccked his way. Hallman told Hill
the roadway was private and that he "best not go up it."™ The
confrontation resulted in a physical altercaticn between Hill

and Hallman.
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More than four years after the trial, on July 27, 2010,
the trial court entered its judgment.® In the judgment, the
trial judge stated that she had "physically viewed the subject
property.” The court determined that O'Neal and the Hills had
established a private easement by prescription over the
roadway, determined that O'Neal and the Hills had a right to
use the roadway to access their properties, and permanently
enjolined the Steeles and their successors 1in title from
interfering with 0O'Neal and the Hills' use of the roadway.
The trial court denied all other claims by the parties. The
Steeles filed a motion for new trial, which the trial court
denied. The Steeles subsequently appealed to the Alabama
Supreme Court. Our supreme court transferred the appeal to
this court, pursuant to § 12-2-7(6), Ala. Code 1975,

On appeal, the Steeles argue that the trial court's
Judgment should be reversed and the cause remanded based on
the failure to join Jackson County as a party to the action

because, the Steeles argue, Jackscon County was an

"There i1s no explanation in the record for the lengthly
delay in the entry of the judgment.

10



2100259

indispensable party to the action, which, they assert,
involved the guestion whether the roadway was a public road.

Generally, a county 1s an indispensable party to an
action seeking to determine whether a rcad 1s public or

private. Boles v. Autery, 554 So. 2d 959, 962 (Ala. 1989).

This, however, was an action to determine whether O'Neal and
the Hill's could use the roadway to access their otherwise
landlocked properties. After Otha and James began preventing
the adjacent property owners from using the roadway, O'Neal
filed his complaint and asserted that he was entitled to use
the roadway for one of two reasons; specifically, he stated
that he "believe[d] that the county may have maintained at
least a portion of the road in years past, thus making it a
public road,"” and, alternatively, that he had acguired a
private easement by prescription in the rcoadway because he and
his predecesscrs in title had used the roadway openly for mcre
than 20 years. In an amended complaint, the Hills Jjoined in
asserting these allegations. The judgment entered in the case
established that O'Neal, the Hills and thelr respective
successors had a private easement by prescription over the

roadway at 1issue. It contained nc finding as to whether the

11
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roadway is a public road; thus, the judgment is not binding on
the county.

In Melton v. Harbor Pointe, LLC, 57 So. 3d 695, 700 (Ala.

2010}, our supreme court discussed the application of Rule
1%¢(a), Ala. R. Ciwv. P., which pertains to the Jjoinder of
indispensable parties when joinder is feasible:

"This Court stated in J.R. McClenney & Son, Inc.
v, Reimer, 435 S5o. 24 50, 52 (Ala. 1983}, that
""T"[1]lndispensable parties' are perscons who not cnly
have an interest in Lhe controversy but an interest
of such a nature that a final decree cannot be made
without either affecting that interest or leaving
the controversy in such a condition that its final
determination may be wholly inconsistent with egquity

and good conscience.™! (CQuoting 1 Champ Lyons,
Alabama Practice, Rules ¢f Civil Procsdure, at 389
(1973) .) The Court further stated in Reimer:

"!'There is no prescribed formula tc be
mechanically applied 1in every case Lo
determine whether a party is an
indispensable party or merely a proper or
necessary one, This 1s a question to be
decided in the context of the particular
case. Provident Tradesmens Bank & Trust
Co. v. Patterson, 390 U,s. 102, 88 &.Ct,.
733, 19 L. Ed. 2d 936 (1968). The issuc is
one to be decided by applying equitable
principles and, under the circumstances of
this case, it would ke inequitable to
vacate this Jjudgment on motion of the
defendant, which has so blatantly igncored
the rules under which its mortgagee bank
could have so easily been made a party.'

"435 So. Z2d at 52 (emphasis added)."

12
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Our supreme court also has stated:

"Rule 19, Ala. R. Civ. P., provides for joinder
of persons needed for Just adjudication. Tts
purposes include the promotion of Jjudicial
efficliency and the final determination of litigation
by including all parties directly interested in the
controversy. Where the parties before the court
adequately represent the absent parties' interests
and the absent parties could easily intervene should
they fear 1nadequate representation, no reason
exists why the +trial court could not grant
meaningful relief to the parties before the court.
Alsc, Jjelnder of absent parties 1s not absclutely
necessary where determination of the controversy
will not result in a loss to the absent parties!
interest or where the action dces not seek a
Jjudgment against them."

Byvrd Cosg. v. 8mith, 591 So. 2d 844, 846 {Ala. 1991) {citatiocons

omitted; emphasis added). See also Gatblin v, Joiner, 31 So.

3¢ 126, 132 (Ala. Civ., App. 200%); and Morgan Plan Co., v,

Bruce, 266 Ala. 494, 497-98, 97 So. 2d 805, 808 (1957).
Moreover, this court has held:

"The court, when determining parties under Rule 19,
should place emphasis on the practical and pragmatic
considerations of each case. Provident Tradessmen
Bank & Trust v. Patterscon, 390 U.S. 102, 88 S. Ct.
733, 19 L. Ed. 2d 936 (1%68); Lopez v, Martin Luther
King, Jr. Hospital, 97 F.R.D. 24 {(C.D. Cal. 1983).
A determination of whether an interest under Rule
1%¢(a) (2) exists should be viewed from a practical
standpoint and should turn on the particulars of the
case. Lopez, supra.”

13
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Felder wv. State, 515 So. 2d 17, 18 {(Ala. Civ. App. 1887)

(emphasis added).

"B defendant's delay and its self-serving purpose
for raising the 1ssue have alsc been held Lo be
proper considerations in determining whether a
Judgment is proper in the absence of a particular
party. J.R. McClenney & Son, Inc. v. Reimer, 435

So. 24d 50, 52 (Ala. 1983). See also, Geer Bros.,
ITnc. v. Walker, 416 So. 2d 1045, 1050 (Ala. Ciwv.
App. 1982)."

Byrd Cos., 591 So. 2d at 846.

In discussing Rule 19(b), Ala. R, Civ. P., which applies
when joinder 1s not feasible, one treatise has stated that,
after a trial on the merits,

"the pragmatic considerations set forth in Ala. R.
Civ. P. Rule 19(b) as to whether to abort the
lawsuit 'weigh heavily in favor of preserving the
Jjudgment of the trial court or medifying it to
protect the interests of the absentee and against
dismissal unless there had been real prejudice to
those not before the court.’ 7 Wright, et =al.,
Federal Practice and Procedure: Civil (2d ed.),
Civil 2d § 16Q09."

1 Champ Lyons, Jr., and Ally W, Howell, Alabama Rules of Civil

Procedure Annotated at 566 (4th ed. 2004). Another treatise

has stated that, "[blecause the doctrine of indispensability
is eguitable in character, the court will not dismiss for

nonjoinder when  special circumstances would make it

14
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inequitable to do so." 7 Charles A. Wright et al., 7 Federal

Practice and Prccedure & 1611 at 169 (3d ed. 2001).

In a case involving the issue of whether the failure to
Join an allegedly "indispensable party" required reversal, the
Supreme Court of North Dakcota affirmed the judgment of the
trial court, echoing the rationale expressed in the quote

above from Lyons and Howell, Alabama Rules of Civil Procedure

Annotated:

"'The purpose of the compulsory
Joinder rule is to protect an absent party
from prejudice, to protect parties from
harassment by successive suits, and Lo
protect the courts from being imposed upon
by multiple litigaticn. Cudworth v,
Cudworth, 312 N.W.2d 231, 332 (N.D. 1981).
Although Lhe failure to join an
indispensakble party may ke raised for the
first time ¢n appeal, "[o]lnce the trial has
been concluded, the pragmatic
considerations in Rule 19 weigh heavily 1n
favor of preserving the Jjudgment of the

trial ccurt ... and against dismissal
unless there has been real prejudice to
these net before the court." Cudworth v,

Cudworth, supra, 312 N.W.2d at 334.
Dismissal ¢f an action for nenjoinder of a
party 1s an extreme remedy which should
only be granted where a party is Gtruly

"indispensable." Koubka v. Great Plains
Pelleting, Inc., 372 N.W.2d 884, 887 (N.D.
1885) ."

"Erdmann v. Thomas, 446 N.W.2d 245, 249 (N.D.
19849) ,"

15
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In re Estate of Murphy, 554 N.W.z2d 432, 438 (N.D. 13994).

Courts have been struggling for decades with the issue of
whether to reverse a judgment that does not affect the rights
of a party that has been deemed "indispensable" after the
entry of the judgment. In dissenting to the reversal of a
Judgment that confirmed the interest of the nonjoined
"indispensable™ party, Judge Hutcheson of the United States
Court of Appeals for the Fifth Circuilt noted that "it seems to
me a valn thing to reverse for the absence of parties a
Judgment whose rights it does not adversely affect." Calccte

v. Texas Pac. Coal & 0il Co., 157 F.2d 216, 224 (5th Cir.

19%46) (Hutcheson, J., dissenting).

In Lyons and Howell, Alabama Rules c¢f Civil Procedure

Annotated, it is noted that the reversal of the judgment in

Davis v. Burnette, 341 So. 2d 118 (Ala. 1976}, in which the

trial court's Jjudgment appeared to be favorable to the
interest of the absent party, "apparently regquired a second
trial while an affirmance wculd end the matter and would
perhagcs have better served a purpose of compulsory joinder of
preventing imposition on the courts. Accord, 7 Wright, et

al., Federal Practice and Procedure: Civil (2d ed.), Civil 2d

16
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5 1609."

1 Lyons and Howell, Alabama Rules of Civil Procedure

Annotated at 566.

The record in this case indicates that the Steeles filed

both a counterclaim and a third-party complaint in this action

and did not Jjoin the county as a party. The record also

indicates that the Steeles do not want anyone using the

roadway across their property. Otha testified that she had

never given O'Neal and the Hills permission to use the

roadway.

roadway.

was the

"T know

and the

During cross—-examination, she stated that it was her

When the attorney questioning her replied that that

questicon they were in court to determine, Otha said,

whose rcad it is." Lfter further guestioning, Otha

attorney representing O'Neal and the Hills had the

following discussion:

"O. [By the plaintiffs' attorney]: So the road

needs some work on it, doesn't it?

"A.: No, it doesn't need any work on it.
"QO.: The road dcesn't need any work on it?

"A.: No, sir. We're not going to use it

anymore. I need the field--my property more than I
need the road.

"O.: If Judge Holt says that Mr. O'Neal and Mr.

Hill have the right to use that road, are vyou going
Lo let them use the rcad?

17
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"A.: No.

"O.: No, vyou're not?

"A.: No.

"Q.: You're not going to do 1it?

"A.: No. T can't. I can't open my land up to
the public --

"O.: S0 --
"A.: —-- te¢ the hunting community.

"O.: So you're not going to folleow the Judge's
order?

"A.: I'11l have to appeal it.

"O.: But 1f you appeal 1t and that Court says
that they have a right to use the road, you --

"A.: Well, we'll go somewhere else and appeal
it.

"O.: You're not going to let these gentlemen --

"A.: T have to have my land. A&And T can't open
it up -- You've seen what they done already.

"QD.: Yes, ma'am, T have; the road looks good.

"A.: Yes. But my farm lcoks bad. And T need
the farm, I don't need the road."”

This matter has been in litigation since November 2002.
The Steeles had ample opportunity to join the county as a

party to this acticn, and they failed to do so. Further, the

18
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record clearly demonstrates that the Steeles do not want the
roadway to be declared a public road. It appears that the
Steeles may be raising the issue of the county's joinder as a
delaying tactic and doing so singly for the purpose of gaining
a second opportunity to try their case. At this stage in the
litigation, to reverse the judgment--at the Steeles' request--
on the ground that the county is an indispensable party in
what 1s clearly a private dispute, this court would be giving
the Steeles that second opportunity, i.e., a seccond bite at
the apple.

O'Neal and the Hills merely wanted the Steeles to stop
blocking their access to their properties via the roadway.
The trial court granted them the relief requested withcut
having to make a determination that the roadway was a public
road; thus, the relief reguested was obtained withcut having
to include the county as a party. No prejudice to the county
has been shown. The Jjudgment imposes no duties or
responsibilities on the county, and it does nct foreclose a
later action regarding whether the roadway 1s a public road.

Accordingly, we conclude that, Zfor the eguitable and

pragmatic reasons allowed by Rule 19, Ala. R. Civ. P., the

19
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trial court did not err in refusing to add Jackson County to
this action as an indispensable party.

The Steeles contend that the trial court erred in
determining that 0'Neal and the Hills had presented
substantial evidence demonstrating that they had established
a private easement by prescripticn. As mentioned, the trial
court heard ore tenus evidence 1in this case; thus, our
standard of review 1s as follows.

"Because the trial court heard ore tenus
evidence during the bench +Lrial, the ore tenus
standard of review applies. OQur ore tenus standard
of review 1s well settled. '""When & Jjudge in a
nonjury case hears oral testimony, a judgment based
on findings of fact based on that testimony will be
presumed correct and will not be disturbed on appeal
except for a plain and palpable error."' Smith v.
Muchia, 854 So. 24 85, 92 ({(Ala. 2003) (quoting
Allstate Tns. C¢. v. Skelten, %75 So. 2d 377, 379
(Ala. 1996)).

"'"The ore tenus rule is grounded upon the
principle that when the trial court hears
oral testimony it has an opportunity to
evaluate the demeancr and credibility of

witnesses.” Hall v. Mazzone, 4836 Sco. 2d
408, 410 (Ala. 1986). The rule applies to
"disputed 1issues of fact," whether the

dispute 1s based entlirely wupon coral
testimony or upon a combination of oral
testimony and documentary evidence. Born
v. Clark, 662 So. 2d 669, 672 (Ala. 1995).
The ore tenus standard of review,
succinctly stated, is as follows:

20
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"'"IWlhere the evidence has been

[presented] ore Lenus, a
presumption of correctness
attends Lhe trial court's

conclusion on issues of fact, and
this Court will not disturb the
trial court's conclusion unless
it is clearly erroneous and
against the great weight of the
evidence, but will affirm the
Judgment if, under any reasonable
aspect, it is supported by
credible evidence."!

"Reed v. Board of Trs. for Alabama State Univ., 778
So. 2d 791, 795 (Ala. 2000) {guoting Raidt v. Crane,
342 So. 2d 358, 360 (Ala. 1977)). However, 'that
presumpticn [¢f ceorrectness] has no application when
the trial court is shown to have improperly applied

the law to the facts.' Ex parte Board of Zoning
Adjustment of Mobile, 636 So. 24 415, 417 (Ala.
1994) ."

Kennedy v. Boles Invs., Inc., 53 So. 3d 60, &7-68 (Ala. 2010).

"[T]lhe ¢re tenus presumption 1s further strengthened In a case
invelving a dispute over real property, where the trial Jjudge

views the land in guestion.” Hereford v. Gingo-Morgan Park,

551 So. 918, %20 (Ala. 1989). "'[W]lhere a trial judge takes
a view of Lhe subject property there must be a strong showing

of error before reversal is proper.'" Miller v, Harris, 945

So. 2d 1072, 1076 (Ala. Civ. App. 2006) (guoting Bull v,

Salsman, 435 So. 24 27, 30 {(Ala. 1983)1).

21
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In their brief to this court, the Steeles contend that
the Hills and O'Neal failed to prove that they "possessed" the
roadway to the exclusion of others or that their "claim of
title" to the roadway was adverse, continuous, and
uninterrupted for the 20 vyears before the action was filed.

In Johnson v, Metro Land Co., 18 So. 32d 962, 968 {(Ala., Ciwv,

App. 2009), this court reiterated the well settled law
regarding the establishment of a private easement Dby
prescription:

"In Andrews v. Hatten, 794 So. 2d 1184, 1186 (Ala.
Civ. App. Z2001), this court indicated that, '[i]ln
order to establish [a private] cagcment by
prescription, the c¢laimant must use the property
over which the easement is claimed, for & period of
20 years or more, in a manner adverse to the owner
of the property, under a claim of right, and the use
must be exclusive, continuous, and uninterrupted,
with the actual or presumptive knowledge of the
owner.,"'"

In Belcher v. Belcher, 284 Ala. 254, 257, 224 So. 2d 613,

615 (1969), our supreme court affirmed a judgment holding tLhat
the owners of property adjacent to property traversed by the
road at issue had a private easement by prescription in the
road. Fvidence 1in that case indicated that the property
owners seeking the esasement had used the road for more than 20

vears Lo access their property. Belcher, 284 Ala. at 256, 4060
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So. 2d at 614. As in this case, the road at issue in Belcher
was the adjacent property owners' only means of accessing
their property by wvehicle; they used the road to haul their
belongings to and from their property, their children used the
road to go to and from school, and their wvisitors used the
road when they visited by car. Id., 284 Ala. at 256-57, 406
So. 2d at 614-15.

Likewise, in Fisher v. Higginkotham, 406 So. 2d 888 (Ala.

1881), our supreme court affirmed a judgment holding that a
private easement by prescription had been estazblished by
owners of property adjoining another's tract o¢f property
traversed by the road in question. ZFisher, 406 Sco. 2d at 888.
The property owners seeking the easement, as well as their
predecesscrs, had used the rcad for almost 50 vyears. 1d.

And agalin, as in this case, the road was the only means the
property owners had to access their property. In affirming
the Judgment establishing the easement, our supreme court
noted that the property owners seeking the easement had
"oroduced evidence of similar use [as the use demonstrated in

Belcher] ... extending over several decades, and we cannct say

23
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that the decree of the trial court was plainly errcneous or
manifestly unjust." 1Id. at 889%.

Here, the undisputed evidence indicates that, since at
least 1972, Phillips and his successors have used the roadway
continucusly to access the properties now owned by the Hills
and O'Neal. Other evidence indicated that the roadway had
been in use since at least 1911. There is nco indication in
the record that anyone ever asked Otha, James, or Harold for
permission to use the roadway; thus, the Hills' and O'Neal's
use of the rcadway was adverse to the Steeles' title. See
Fisher, supra. The evidence also demonstrates that the
Steeles had actual knowledge that others were using the
roadway to access the property that lay beyond theirs.

In Belcher, our supreme court discussed the meaning of
"exclusivity" 1In the context of obtalning an easement as
follows:

"[Iln Tiffany Real Property, Third Editicon, Vol. 4,

$ 1199, 'Necessity of exclusive user,' [was defined]
as follows:

"'t 1s sometimes saild that, in order
Lo acguire a right of user by prescription,
the user during the prescriptive period
must be excluslive, but thils appears Lo be
80 in a very limited sense, 1f at all. It
means, 1t has been said, no more than that
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the claimant's right must rest upon its own
foundations and not depend upon a like
right 1n any other person; 1t 1s not
necessary that he should have been the only
one who used or was entitled to use it, so
long as he used 1L under a claim of right
independently of others. For instance, the
user of another's land for purposes of
passage, 1f continued for the prescriptive
period, may operate Lo create an easement
of a right of way, although the cwner of
the land alsc passes upon the same line or
allows others to pass thereon, nor is it
material, in this regard, that an exactly
similar easement of passage in favor of
ancther 1s already existenk, or is In
course of establishment.'"

Belcher, 284 Ala. at 257, 224 So. 2d at 615.

In this c¢ase, Harcld testified that a cakle had been
placed across the entrance to the roadway in the 1970s. No
evidence was presented to dispute that claim. Lonnie Hill
erected a gate at the entrance to the rcocadway in 1984, and he
provided gate Xkeys only to James Steele and, when 0O'Neal
purchased his property, to O'Neal and the utility company so
that they could use the roadway to access the O'Neal property.
The locked gate Indicates that the Hills and O'Neal intended
the use of the roadway to be exclusive tce the property owners
along the roadway and their guests, regardless cof whether

others wused the rcadway to reach hunting and fishing
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destinations. The trial court's Jjudgment 1in this case 1s
supported by substantial evidence, and, as was the case in
Belcher and Fisher, we cannot say that the trial court's
Judgment in this case was plainly erroneous.

The Steeles also contend that the trial court erred in
failing to award them monetary damages for trespass and for
the actual damage they claim was done to their property. In
its judgment, the trial court did not specifically address the
Steeles' claim for monetary damages. After finding that the
Hills and O'Neal had established a private easement Dby
prescription and setting forth their rights accordingly, the
trial court denied all other relief or claims of the parties.
It is well settled that, in the absence of specific findings
of fact, an appellate court will presume that the trial court
made thoese findings necessary Lo support its judgment, unless

such findings would be clearly errcneous. Baker v. Baker, 862

So. 24 659, 662 (Ala. Civ. App. 2003); sece also Ex parte

Brvowsky, 676 So.2d 1322, 1324 (Ala. 1996).
The record indicates that witnesses disagreed about the
condition of the roadway after Thompson's employees worked on

it. Harold testified that the rocadway was not in as gocd a
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condition as it had been before the summer of 2002. He denied
that the roadway had been restored and said that where
previously he had been able to drive "down through there with
my car," he "wouldn't put any kind of car down through there"”
at the time of the trial. He later testified that he cculd
not drive his small car down the roadway because of ruts, and
he "assume [d]"™ one could not drive a mid-sized car on the
roadway because, he said, the car would drag.

Harold acknowledged that he had not maintained the
roadway since litigation began in this case in 2002. When
Harold was shown ghotographs of the roadway taken in the fall
of 2004, after Thompson had graded it, he admitted that in the
photographs the rocadway appeared to be in better condition
than it had been in 2002, "if the [photographs] were real."
However, he denied that the photeographs accurately depicted
the roadway at the time of trial.

Harold also testified that the timber-harvesting company
or "whoever" graded the rcadway had pushed "dirt and stuff"
intce a fence that ran beside the roadway. He also said that
trees had been knocked intce the fence and that the fence was

in shambles. He said that before the rcadway was graded, the
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fence had been good. Harold also claimed that a bulldozer had
demolished a shed next to his barn while work on the roadway
was belng done. He alsoc testified that a ditch that had
drained water from the roadway into a creek was stopped up and
that water now backs up 1in a field that had once been
cultivated. Harold said that previously he had rented the
field but that the people who leased it had told him thevy
could no longer grow beans there because there was now too
much water 1in the field.

Wayne Summers, who said he was '"maybe [a] real distant"”
relative of the Steeles, testified that, with Otha's
permission, he had walked on the roadway "a ccuple of times a
week" for several vears, both before and after 200Z. Summers
said that he did not know of anyone other than the Steeles who
used the roadway and that he was unfamiliar with anyone else
who would have a need to use the roadway.

On direct examination, Summers said that, at the time of
the trial, the roadway was 1in a worse condition than it had
been before 2002. Before 2002, he said, there were places
where the roadway held water, but, he added, the rocadway had

a rock bcttom and a car could be driven on it. He testified
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that, currently, when it rains "you can't drive a four-wheel
truck down through there, probably." He also said a field
next to the roadway could no longer be cultivated because it
was muddy. However, on cross—-examination, Summers testified
that, since 2004, brush had been cleared off the roadway and
that it was wider than it had besen, but otherwise, he said, it
locked the same.

On the other hand, witnesses testifying on behalf of the
Hills and O'Neal testified that the rcadway had been imprcved
since the Hills and 0O'Neal had been using it. O'Neal
testified to 1i1mprovements he had made tco the roadway.
Additionally, Mark Henley, who Thompson had hired to repair
the roadway when it had finished harvesting timber on O'Neal's
property, testified to I1mprovements he had made to the
roadway. Henley sald that he did the rcad werk in January
2004. He salid that he could see where water had been rushing
across the roadway, s0 he cleaned out the ditch that ran
beside the roadway and put down gravel "to keep the water
going down the ditch."™ Henley denied that he had knocked down

any trees while wcrking on the rcadway. There was also no
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evidence presented indicating that Henley was responsible for
damage to the Steeles' fence and shed.

Todd Langston, who also worked for Thompson, said that
when he first saw the roadway, it had standing water, brush on
the side of the roadway was grown up and hanging over the
roadway, and the roadway had rocks on it. Before timber
harvesting began on O'Neal's land, Langston saild, Thompson
improved the roadway so that logging trucks could use it.
When the timber harvesting was completed, he said, Henley
improved the roadway and left it in good condition. Langston
testified that he wished that Thompson had had more time to do
more work on the roadway, but, he said, the situation with
Otha and James, described earlier, did not allow Thompson to
finish improving the rcadway 1n the manner it normally wculd
have. There was no evidence presented indicating tChat
Thompson had damaged the shed or the fence.

The evidence regarding the damage, 1if any, to the roadway
was 1in dispute, as was evidence regarding whether work on the
roadway had caused an influx of water onto the Steeles' flield.
Harold testified that a ditch that had drained water from the

roadway into a creek was stopped up, causing the water to back

30



2100259

up; Henley testified that he had cleaned out the ditch and had
repaired it so that water did not overflow the ditch. No
evidence was presented as to who was responsible for the
damage to the Steeles' fence and shed. Moreover, we note that
the trial court personally viewed the roadway at i1ssue.
Pursuant to the ore tenus standard of review applicable in
this case, this court may not reweigh the evidence or sit in
Judgment of disputed evidence.

"'When the evidence 1in a case 1is 1in conflict, the
trier of fact has to resclve the conflicts in the
testimony, and 1t is not within the province of the
appellate court t¢ rewsigh the testimony and
substitute its own judgment for that of the trier of
fact,' Delbridge v, Civil 8Serv. Bd. of Tuscaloosa,
481 So. 2d 911, 913 (Ala. Civ. App. 1985). 'TA]n
appellate court may not substitute 1ts judgment for
that of the trial court. To do so would be to
reweigh tLhe evidence, which Alabama law does not
allow.' ExX parte Foley, 864 So. 24 1024, 1099 (Ala.
2003) (citations comitted).”

Ex parte R.E.C., 899 So. 2d 272, 279 (Ala. 2004),

Based upon the evidence in the record, wes conclude that
the trial court could have found that the Steeles had failed
Lo prove that, to the extent any ¢f their property, including
the roadway, the field, the fence, and the shed, was damaged,

the named defendants' had caused that damage. The record
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supports the trial court's Judgment rejecting the Stecles'
claim for monetary damages.

The Steeles have not provided this court with any basis
for reversal. For the reasons stated above, the judgment of
the trial court is affirmed.

AFFIRMED.

Thompson, P.J., and Pittman and Brvan, JJ., concur.

Thomas, J., dissents, with writing, which Moore, J.,

Joins.
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THOMAS, Judge, dissenting.

I respectfully dissent. I would reverse the Jjudgment of
the trial court and remand the cause for the Jjoinder of
Jackson County as an indispensable party to the action. The
county 1s an indispensakle party to an action seeking to
determine whether a road 1is public or private. Boles v.
Autery, 554 So. 24 959, 562 (Ala. 1989).

"The trial court's determination of whether the
road was public or was private might affect not only

the rights of the individual litigants but also the

rights ¢f members of the public to use the rcad, the

duty of the county to maintain it, and the liability

of the county for failure to maintain it. If the

county is not joined as a party, then neither it nor

other members of the pubklic are bound by the trial
court's ruling. Accordingly, if the county and
other persons are not bound, then the status of the
road as public or private 1is subject to being
litigated again, and the results of later litigation

may be Iinconsistent with the results of the initial

litigation."

Boles, 554 So. 2d at 961,

One of the theorles advanced by Hugh O0'Neal, Lonnile
Hill, and Anita Hill in their complaint was that the roadway
had been, and remained, a public road. Testimony was later
introduced at trial regarding whether the roadway was a public

road, and O'Neal and the Hills argued again in thelr posttrial

brief that the roadway was a public road. Thus, the question
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whether the roadway was a public road was clearly before the
trial court. Although the trial court found in favor of
O'Neal and the Hills based on their alternate claim —-- that
they had a private easement by prescription in the roadway —--
that determination necessarily implies a finding that the
roadway 1is not a public road, allcwing O'Neal and the Hills,
along with Otha S5Steele and Harold Steele, to exclude the
public from accessing the roadway. Because the guestion
whether the roadway was a public road was at issue in the
trial court, and because the trial court's judgment affects
the use of the rocadway by the puklic, Jackson County was an

indispensable party to the action. See Wilson v. Berry, 36 So.

3d 559 (Ala. Civ. App. 2009).

This court has routinely reversed 7judgments 1in cases
between private parties where the question whether a roadway
i1s public or private has arisen, holding that the ccunty was

an 1ndispensable party to the action. See Allbritten v.

Dawkinsg, 19 So. 3d 241, 244 (Ala. Civ. App. 2009) (holding that
the county was an 1indispensable party to an action between
private parties invelving the questicn whether the plaintiffs

had acquired a private easement or, alternatively, whether the
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roadway was a public road); Wilson, 36 So. 3d at 561 (holding
that the county was an 1ndispensable party to an action
between two private parties where there was evidence
indicating that a roadway at issue was once public); Burnett
v. Munoz, 853 So. 2d 963, 966 (RAla. Civ. App. 2002) (holding
that the county was an indispensable party to an action
between two private parties in which the public status cf a

roadway was 1in gquestion); and Laney v. Garmon, 25 So. 3d 478,

480 (Ala. Civ. App. 2009).

The main opinion argues that Jackson Countv's absence
from the instant action should be excused based on equitable
principles. However, equitakle principles have generally
been applied only where the 1ssue of the absence of an
indispensakble party has been raised after the entry of the
Judgment, as 1is apparent from the cases relied on by the main

opinion. In Byrd Cos. v. Smith, 591 S¢. 2d 844 (Ala. 19291),

the Alabama Supreme Ccourt declined to reverse a Jjudgment for
failure to join an indispensakle party when the appellant had
raised the issue for the first time on appeal even though 1t
was aware of the absence of the party before the trial. 591

So. 2d at 847. byrd, 1in turn, cited J.R. McClenney & Son,
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Inc. v. Reimer, 435 So. 24 50 (Ala. 1983), 1in which our

supreme court, based on eguitable principles, declined to
reverse the denial of a Rule 60(b) {4), Ala. R. Civ. P., motion
when the party had not alleged the absence of an indispensable
party at trial and had not apprealed the trial court's judgment
but instead had raised the issue for the first time in a Rule
60(b) motion filed after the time for appeal had expired. 435

So. 2d at 52. Byrd also cited Geer Brothers, Inc. v. Walker,

416 So. 2d 1045 (Ala. Civ. &pp. 1982), in which this court
declined, on eguitable principles, to reverse a judgment for
failure to Jjolin an 1indispensable party when the issue was
raised for the first time in a postjudgment motion. 416 So. 2d

at 1050. As also noted in Geer Brothers, "when the issue of

nonjoinder 1s ralsed for the first time after the trial has

concluded, 'considerations of judicial ecconomy and falrness
dictate that the court closely examine the merits of any
assertion of nonjoinder to be certain that it really will have
prejudicial effects.'" 1Id. (quoting 7 C. Wright & A. Miller,

Federal Practice and Procedure % 1609 at 90 (1972)).

In the instant action, the Steeles raised the issue of

the absence of Jackson County at the beginning of trial and
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agalin in their posttrial brief; thus, they raised the issue
well before the entry of the judgment. Therefore, the Alabama
cases clted by the main opinion for the propositicn that we
should not reverse the Jjudgment in the instant action for the
failure to join an indispensable party based on equitable
principles are wholly inapposite.

Lastly, I cannot agree, as the main opinion asserts, that
the judgment in this case 1s necessarily favorable to Jackson
County. Although it is true that the judgment does not impcse
any additional duties on Jackson County, Jackson County weuld
alsc represent the interests of the general pubklic in the
action —-- a general puklic that is excluded from using the
roadway pursuant to the trial court's judgment. Moreover, the
exclusion of the general public from using the roadway creates
Che possibility that O'Neal, the Hills, and the Steeles may
have to relitigate the status of the roadway 1in a future
lawsuit brought by Jackson County or by a member of the
general pubklic, which i1s the very reason why Jackson County is

an indispensable party to the instant action. See Beles, 554

So. 24 at 961 ("[I]f the county and other persons are not

bound, then the status o¢f the road as public or private 1is
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subject to being litigated again, and the results of later
litigation may be inconsistent with the results of the initial
litigation.").

"The absence of a necessary and indispensable party
necessitates the dismissal [by the trial court] of the cause
without prejudice or a reversal with directions to allow the

cause to stand over for amendment.™ J.C. Jaccbs Banking Co. v.

Campbell, 406 So. 2d 834, 850-51 (Ala. 1981). Accordingly, I
would reverse the judgment of the trial court and remand the
cause to that court to join Jackson County as an indispensable
party to the action. Because I would reverse the judgment and
remand the cause for failure to Jjoin Jackson County as an
indispgensable party, 1 express no opinion on the remaining
issues raised on appeal.

Moore, J. CONcurs.
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