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BRYAN, J u d g e . 

T h i s i s t h e s e c o n d t i m e t h e s e p a r t i e s , T r a c y Lynn M u l l i n s 

("the f a t h e r " ) and L i s a C h r i s t i n e S e l l e r s ("the m o t h e r " ) , have 

been b e f o r e t h i s c o u r t . I n M u l l i n s v. S e l l e r s , 58 So. 3d 817 

( A l a . C i v . App. 2 0 1 0 ) , t h e f a t h e r a p p e a l e d f r o m a j u d g m e n t o f 
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t h e M a d i s o n C i r c u i t C o u r t ("the t r i a l c o u r t " ) t h a t f o u n d him 

g u i l t y o f 140 s e p a r a t e a c t s o f c o n t e m p t and a s s e s s e d a c h i l d -

s u p p o r t a r r e a r a g e . T h i s c o u r t r e v e r s e d t h a t j u d g m e n t and 

" r e m a n d [ e d ] t h e c a u s e w i t h i n s t r u c t i o n s t o t h e t r i a l c o u r t t o 

c l a r i f y i t s j u d g m e n t and a d d r e s s [ c e r t a i n ] d i s c r e p a n c i e s i n 

t h e j u d g m e n t , " as d i s c u s s e d i n t h e o p i n i o n . I d . a t 822. The 

f a t h e r now a p p e a l s f r o m t h e j u d g m e n t e n t e r e d by t h e t r i a l 

c o u r t on remand. 

We s e t f o r t h t h e p e r t i n e n t f a c t s and p r o c e d u r a l h i s t o r y 

i n M u l l i n s , s u p r a , as f o l l o w s : 

"The f a t h e r and [ t h e m o t h e r ] were d i v o r c e d by 
t h e t r i a l c o u r t i n September 1995. Two c h i l d r e n were 
b o r n o f t h e p a r t i e s ' m a r r i a g e , a boy b o r n i n 
September 1985 ('the o l d e r c h i l d ' ) and a boy b o r n i n 
A u g u s t 1990 ('the y o u n g e r c h i l d ' ) ( h e r e i n a f t e r t h e 
o l d e r c h i l d and t h e y o u n g e r c h i l d a r e r e f e r r e d t o 
c o l l e c t i v e l y as ' t h e c h i l d r e n ' ) . P u r s u a n t t o t h e 
d i v o r c e j u d g m e n t , t h e m o t h e r was awarded p h y s i c a l 
c u s t o d y o f t h e c h i l d r e n and t h e f a t h e r was o r d e r e d 
t o pay c h i l d s u p p o r t . On o r a b o u t May 25, 2001, t h e 
p a r t i e s e n t e r e d i n t o an agreement m o d i f y i n g t h e 
d i v o r c e judgment so t h a t t h e f a t h e r was awarded 
c u s t o d y o f t h e o l d e r c h i l d and n e i t h e r p a r t y was 
r e s p o n s i b l e f o r t h e payment o f c h i l d s u p p o r t ; t h a t 
a g r e e m e n t was i n c o r p o r a t e d i n t o a judgment o f t h e 
t r i a l c o u r t ('the May 2001 m o d i f i c a t i o n j u d g m e n t ' ) . 
The May 2001 m o d i f i c a t i o n j u dgment i n c l u d e d a 
p r o v i s i o n t h a t t h e f a t h e r w o u l d n o t be r e s p o n s i b l e 
f o r any p a s t o r f u t u r e d e n t a l e x p e n s e s o f t h e 
c h i l d r e n a r i s i n g f r o m a g e n e t i c d i s o r d e r t h a t t h e 
c h i l d r e n had. 
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"The d i v o r c e judgment was m o d i f i e d a g a i n on 
A u g u s t 30, 2001 ('the A u g u s t 2001 m o d i f i c a t i o n 
j u d g m e n t ' ) , and, p u r s u a n t t o t h a t m o d i f i c a t i o n 
j u d g m e n t , t h e mot h e r was awarded c u s t o d y o f t h e 
o l d e r c h i l d and t h e f a t h e r was o r d e r e d t o pay 
$451.08 a month i n c h i l d s u p p o r t , b e g i n n i n g on 
A u g u s t 13, 2001. The f a t h e r was o r d e r e d t o make t h e 
c h i l d - s u p p o r t payments on t h e 1 5 t h day o f e a c h month 
t h r o u g h t h e c l e r k o f t h e t r i a l c o u r t . The p a r t i e s 
were a l s o o r d e r e d t o e q u a l l y s h a r e t h e c o s t o f t h e 
c h i l d r e n ' s ' h e a l t h c a r e s e r v i c e s w h i c h a r e n o t 
c o v e r e d by i n s u r a n c e ... i n c l u d i n g b i l l s f o r 
d o c t o r s , h o s p i t a l s , p r e s c r i p t i o n d r u g s , o r t h o d o n t i c , 
d e n t a l , and o p t o m e t r i c e x p e n s e s . ' 

"On June 13, 2008, t h e mot h e r f i l e d a p e t i t i o n 
f o r a r u l e n i s i a l l e g i n g t h a t t h e f a t h e r had f a i l e d 
t o pay c o u r t - o r d e r e d c h i l d s u p p o r t f r o m A u g u s t 13, 
2001, u n t i l t h e day she f i l e d h e r p e t i t i o n , and she 
r e q u e s t e d t h a t t h e f a t h e r be o r d e r e d t o pay t h e 
c h i l d - s u p p o r t a r r e a r a g e due w i t h i n t e r e s t . The 
mo t h e r a l s o r e q u e s t e d an award o f h e r a t t o r n e y ' s 
f e e s . The f a t h e r f i l e d an answer t o t h e m o t h e r ' s 
p e t i t i o n f o r a r u l e n i s i , and he d e n i e d a l l t h e 
a l l e g a t i o n s made by t h e m o t h e r . 

"The t r i a l c o u r t c o n d u c t e d an o r e t e n u s h e a r i n g 
on O c t o b e r 21 and 22, 2009. The mot h e r and t h e 
f a t h e r b o t h t e s t i f i e d t h a t t h e f a t h e r had p a i d h i s 
c h i l d - s u p p o r t o b l i g a t i o n as o r d e r e d i n t h e A u g u s t 
2001 m o d i f i c a t i o n judgment f r o m A u g u s t 2001 t h r o u g h 
May 2002. I t was a l s o u n d i s p u t e d t h a t t h e f a t h e r had 
no t made a s i n g l e c h i l d - s u p p o r t payment t h r o u g h t h e 
c l e r k o f t h e t r i a l c o u r t f r o m June 2002 t h r o u g h t h e 
d a t e o f t h e f i n a l h e a r i n g i n O c t o b e r 2009. 

"The e v i d e n c e r e v e a l e d t h a t b o t h t h e o l d e r c h i l d 
and t h e y o u n g e r c h i l d had l i v e d , a t t i m e s , w i t h t h e 
f a t h e r d e s p i t e t h e f a c t t h a t t h e m o t h e r had had 
p h y s i c a l c u s t o d y o f t h e c h i l d r e n . A c c o r d i n g t o t h e 
m o t h e r , t h e o l d e r c h i l d had l i v e d w i t h t h e f a t h e r 
f r o m June 2002 t h r o u g h December 2002. However, 
a c c o r d i n g t o t h e f a t h e r , t h e o l d e r c h i l d had l i v e d 
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w i t h h im f r o m June 2002 t h r o u g h May 2004. The m o t h e r 
t e s t i f i e d t h a t t h e f a t h e r had s t o p p e d p a y i n g c h i l d 
s u p p o r t a f t e r t h e o l d e r c h i l d moved i n t o t h e 
f a t h e r ' s home. A c c o r d i n g t o t h e f a t h e r , he and t h e 
m o t h e r had a g r e e d i n June 2002 t h a t t h e f a t h e r no 
l o n g e r had t o pay c h i l d s u p p o r t b e c a u s e t h e o l d e r 
c h i l d was l i v i n g w i t h h im and t h e y o u n g e r c h i l d was 
l i v i n g w i t h t h e m o t h e r . The m o t h e r d e n i e d t h a t t h e 
p a r t i e s had r e a c h e d s u c h an a g r e e m e n t . The f a t h e r 
s t a t e d t h a t he began p a y i n g c h i l d s u p p o r t d i r e c t l y 
t o t h e mother a f t e r t h e o l d e r c h i l d t u r n e d 19 y e a r s 
o l d i n September 2004. 

" T i n a M e r t z , t h e f a t h e r ' s s i s t e r , t e s t i f i e d t h a t 
she was p r e s e n t when t h e mother and t h e f a t h e r 
r e a c h e d an agreement i n May 2002 t h a t t h e f a t h e r 
w o u l d n o t owe c h i l d s u p p o r t t o t h e m o t h e r b e c a u s e 
t h e o l d e r c h i l d was g o i n g t o l i v e w i t h t h e f a t h e r . 
The m o t h e r t e s t i f i e d t h a t she a g r e e d i n June 2002 
t h a t , as l o n g as t h e o l d e r c h i l d was i n h i g h s c h o o l 
and was l i v i n g w i t h t h e f a t h e r and t h e y o u n g e r c h i l d 
was l i v i n g w i t h h e r , she w o u l d n o t r e q u i r e t h e 
f a t h e r t o pay c h i l d s u p p o r t . The mother s t a t e d t h a t 
she e x p e c t e d t h e f a t h e r t o resume p a y i n g c h i l d 
s u p p o r t i n December 2002, a f t e r t h e o l d e r c h i l d 
g r a d u a t e d f r o m h i g h s c h o o l . 

"The f a t h e r t e s t i f i e d t h a t when t h e o l d e r c h i l d 
l i v e d w i t h h im he p r o v i d e d t h e o l d e r c h i l d ' s 
h o u s i n g , u t i l i t i e s , c a b l e t e l e v i s i o n , f o o d , 
c l o t h i n g , v e h i c l e , c a r i n s u r a n c e , g a s o l i n e , and 
v e h i c l e m a i n t e n a n c e and p a i d f o r t h e o l d e r c h i l d ' s 
e x t r a c u r r i c u l a r a c t i v i t i e s . The f a t h e r s t a t e d t h a t , 
e v en t h o u g h he and t h e m o t h e r had r e a c h e d an 
agreement t h a t he d i d n o t have t o pay c h i l d s u p p o r t 
w h i l e t h e o l d e r c h i l d was l i v i n g w i t h him, he had 
p a i d t h e mother c h i l d s u p p o r t d u r i n g t h a t t i m e . The 
o l d e r c h i l d g r a d u a t e d f r o m h i g h s c h o o l i n December 
2002, and t h e m o t h e r t e s t i f i e d t h a t she had 
s u p p o r t e d t h e o l d e r c h i l d w h i l e he was i n h i g h 
s c h o o l and a f t e r he g r a d u a t e d f r o m h i g h s c h o o l by 
p u r c h a s i n g c l o t h i n g f o r t h e o l d e r c h i l d and by 
g i v i n g h im money. 
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" A c c o r d i n g t o t h e m o t h e r , t h e y o u n g e r c h i l d 
moved i n w i t h t h e f a t h e r i n O c t o b e r 2008, b u t t h e 
f a t h e r t e s t i f i e d t h a t t h e y o u n g e r c h i l d had begun 
l i v i n g w i t h him i n June 2008. The f a t h e r t e s t i f i e d 
t h a t , when y o u n g e r c h i l d l i v e d w i t h him, he p a i d f o r 
t h e y o u n g e r c h i l d ' s h o u s i n g , u t i l i t i e s , I n t e r n e t 
s e r v i c e , v e h i c l e , v e h i c l e m a i n t e n a n c e , c l o t h i n g , and 
f o o d . The f a t h e r t e s t i f i e d t h a t he o n l y gave t h e 
m o t h e r c h i l d s u p p o r t when she a s k e d f o r i t . 

"The m other s u b m i t t e d an e x h i b i t t h a t c a l c u l a t e d 
t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n f r o m June 13, 
2002, u n t i l J u l y 13, 2009, w h i c h was t h e month 
b e f o r e t h e y o u n g e r c h i l d t u r n e d 1 9 ; a c c o r d i n g t o t h e 
m o t h e r , t h e f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e f o r 
t h a t p e r i o d t o t a l e d $ 4 2,942.12, i n c l u d i n g i n t e r e s t . 
However, t h e m other t e s t i f i e d t h a t , b e c a u s e t h e 
y o u n g e r c h i l d had gone t o l i v e w i t h t h e f a t h e r i n 
O c t o b e r 2008, she was n o t s e e k i n g c h i l d s u p p o r t f r o m 
t h e f a t h e r t h a t w o u l d have been due a f t e r O c t o b e r 
2008. The m o t h e r s u b m i t t e d an e x h i b i t t h a t 
c a l c u l a t e d t h e f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e , 
i n c l u d i n g i n t e r e s t , due f r o m June 2002 t h r o u g h 
O c t o b e r 2008. A c c o r d i n g t o t h e m o t h e r ' s 
c a l c u l a t i o n s , t h e f a t h e r owed $38,343.20 i n c h i l d 
s u p p o r t f o r t h a t p e r i o d . 

"The f a t h e r was r e s p o n s i b l e f o r payment o f 
o n e - h a l f o f t h e m e d i c a l and d e n t a l e x p e n s e s o f t h e 
c h i l d r e n , and t h e m o t h e r t e s t i f i e d t h a t t h e f a t h e r 
had g i v e n h e r money, i n t h e f o r m o f c h e c k s , t o c o v e r 
h i s o n e - h a l f o f t h e m e d i c a l e x p e n s e s o f t h e 
c h i l d r e n . The m o t h e r t e s t i f i e d t h a t t h e y o u n g e r 
c h i l d had s e v e r a l m e d i c a l c o n d i t i o n s , i n c l u d i n g a 
g e n e t i c d i s o r d e r , and t h a t she had i n c u r r e d 
a p p r o x i m a t e l y $8,000 i n m e d i c a l b i l l s f o r t h e 
y o u n g e r c h i l d i n 2008. The f a t h e r a l l e g e d t h a t he 
d i d n o t have t o pay f o r t h e m e d i c a l t r e a t m e n t o f t h e 
y o u n g e r c h i l d i n s o f a r as i t a r o s e f r o m h i s g e n e t i c 
d i s o r d e r , p u r s u a n t t o t h e May 2001 m o d i f i c a t i o n 
j u d g m e n t . However, he a d m i t t e d t h a t he d i d have t o 
pay h a l f o f t h e c h i l d r e n ' s r e g u l a r d e n t a l c o s t s . 
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"The mother s t a t e d t h a t t h e f a t h e r had p r o v i d e d 
some c h i l d s u p p o r t d i r e c t l y t o h e r and t h a t she was 
w i l l i n g t o a l l o w t h e f a t h e r ' s c h i l d - s u p p o r t 
a r r e a r a g e t o be c r e d i t e d t o r e f l e c t t h e payments 
t h a t t h e f a t h e r had made d i r e c t l y t o h e r . The f a t h e r 
s u b m i t t e d an e x h i b i t i n t o e v i d e n c e t h a t c o n t a i n e d 
c o p i e s o f a p p r o x i m a t e l y 19 c a n c e l e d c h e c k s p a y a b l e 
t o t h e m o t h e r b e t w e e n M a r c h 2004 and J a n u a r y 2009, 
w h i c h t o t a l e d $11,614.73. The f a t h e r a d m i t t e d t h a t 
a p p r o x i m a t e l y $414.73 f r o m t h o s e payments was t o 
r e i m b u r s e t h e m o t h e r f o r payment o f t h e y o u n g e r 
c h i l d ' s m e d i c a l e x p e n s e s . The f a t h e r a l s o s u b m i t t e d 
an e x h i b i t i n t o e v i d e n c e t h a t c o n t a i n e d c h e c k s t u b s 
t h a t p u r p o r t e d t o show t h a t he had p a i d t h e m o t h e r 
a p p r o x i m a t e l y $3,600 f r o m J u l y 2004 t h r o u g h J u l y 
2006. The m o t h e r f u r t h e r a d m i t t e d t h a t t h e f a t h e r 
had p a i d h e r $600 i n O c t o b e r 2007. The f a t h e r a l s o 
e s t i m a t e d t h a t he had p a i d t h e mother a p p r o x i m a t e l y 
$2,500 i n c h i l d s u p p o r t b e tween June 2002 and M a r c h 
2004 t h a t he c o u l d n o t s u p p o r t w i t h e v i d e n c e f r o m 
h i s c h e c k r e g i s t e r o r w i t h c a n c e l e d c h e c k s . The 
m o t h e r t e s t i f i e d t h a t a t l e a s t $3,364.73 t h a t t h e 
f a t h e r had g i v e n h e r i n 2008 was f o r payment o f 
o n e - h a l f o f t h e y o u n g e r c h i l d ' s m e d i c a l e x p e n s e s f o r 
w h i c h t h e f a t h e r was r e s p o n s i b l e . The mother a l s o 
t e s t i f i e d t h a t a p p r o x i m a t e l y 8 0 % o f t h e money t h a t 
t h e f a t h e r had p r o v i d e d t o h e r was f o r payment o f 
h i s h a l f o f t h e c h i l d r e n ' s m e d i c a l e x p e n s e s . The 
f a t h e r c l a i m e d t h a t t h e c h e c k s he had g i v e n t o t h e 
m o t h e r were f o r c h i l d s u p p o r t and n o t f o r m e d i c a l 
e x p e n s e s . 

"The f a t h e r owned h i s own p l u m b i n g b u s i n e s s , 
w h i c h was i n c o r p o r a t e d i n 2006. The f a t h e r ' s 
i n c o m e - t a x r e c o r d s d e m o n s t r a t e d t h a t h i s g r o s s 
income was $40,801 i n 2002, $15,304 i n 2003, $13,612 
i n 2004, $47,327 i n 2006, $97,187 i n 2007, and 
$153,348 i n 2008. The f a t h e r s t a t e d t h a t he d i d n o t 
have t h e a b i l i t y t o pay c h i l d s u p p o r t on a r e g u l a r 
b a s i s b e f o r e 2006, b u t he a d m i t t e d t h a t he had had 
t h e a b i l i t y t o pay c h i l d s u p p o r t f o r t h e t h r e e y e a r s 
b e f o r e t h e o r e t e n u s h e a r i n g . " 
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M u l l i n s , 58 So. 3d a t 818-20 ( f o o t n o t e s o m i t t e d ) . 

On remand, t h e t r i a l c o u r t e n t e r e d a judgment t h a t made 

t h e f o l l o w i n g s p e c i f i c f i n d i n g s o f f a c t : 

"4. The e v i d e n c e r e v e a l s t h a t t h e [ f a t h e r ] made 
c h i l d s u p p o r t payments t h r o u g h t h e [ c ] l e r k ' s 
[ o ] f f i c e t h r o u g h May o f 2002, b u t l a t e r n e v e r p a i d 
any c h i l d s u p p o r t t h r o u g h t h e c l e r k o f t h e t r i a l 
c o u r t f r o m June 2002 t h r o u g h t h e d a t e o f t h e f i n a l 
h e a r i n g i n O c t o b e r 2009 e v e n t h o u g h r e q u i r e d t o do 
so by t h e [ d ] i v o r c e [ d ] e c r e e as amended. 

"5. The e v i d e n c e f u r t h e r r e v e a l s t h a t , e ven when 
p r i o r c u s t o d y o r d e r s o f t h e c o u r t v e s t e d t h e 
[ m o t h e r ] w i t h t h e p r i m a r y c u s t o d y o f one o r b o t h 
c h i l d r e n a t s p e c i f i c i n t e r v a l s , b o t h o f t h e c h i l d r e n 
l i v e d by agreement w i t h t h e [ f a t h e r ] f r o m t i m e t o 
t i m e and t h e [ f a t h e r ] c l a i m s a c r e d i t s h o u l d be 
a f f o r d e d t o him a g a i n s t any c h i l d s u p p o r t t h a t t h e 
[ c ] o u r t d e t e r m i n e s t o be due and o w i n g . 

"6. A c c e p t i n g t h e p r o f f e r e d t e s t i m o n y o f t h e 
[ m o t h e r ] as t o i n t e r v a l s o f t i m e when t h e y o u n g e s t 
c h i l d l i v e d w i t h t h e [ f a t h e r ] , t h e e v i d e n c e a l s o 
shows t h a t t h e p a r t i e s ' y o u n g e s t c h i l d began l i v i n g 
w i t h t h e [ f a t h e r ] i n O c t o b e r o f 2008 and t h e 
[ m o t h e r ] t e s t i f i e d t h a t she was n o t a s k i n g f o r c h i l d 
s u p p o r t f o r t h e p e r i o d o f t i m e t h a t t h e y o u n g e s t 
c h i l d r e s i d e d w i t h t h e [ f a t h e r ] b e g i n n i n g i n O c t o b e r 
o f 2008. The [ m o t h e r ] f u r t h e r t e s t i f i e d t h a t she was 
w i l l i n g t o g i v e t h e [ f a t h e r ] c r e d i t f o r any c h i l d 
s u p p o r t p a i d d i r e c t l y t o h e r r a t h e r t h a n b e i n g 
t h r o u g h t h e c l e r k o f t h e c o u r t b a s e d on c a n c e l l e d 
c h e c k s . 

"7. As a r e s u l t , f o r t h e p e r i o d o f t i m e o f June 
2002 t h r o u g h A u g u s t o f 2009 when t h e [ y o u n g e r ] c h i l d 
r e a c h e d t h e age o f m a j o r i t y , t h e [ c ] o u r t f i n d s t h a t 
t h e sum o f $42,942.12 as c h i l d s u p p o r t , i n c l u d i n g 
i n t e r e s t , w o u l d be due and ow i n g p u r s u a n t t o t h e 
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[ d ] e c r e e o f [ d ] i v o r c e , as amended, f r o m t h e [ f a t h e r ] 
t o t h e [ m o t h e r ] . S u b t r a c t i n g c h i l d s u p p o r t t h a t 
w o u l d have been due f r o m t h e t i m e t h e p a r t i e s ' 
y o u n g e s t c h i l d was l i v i n g w i t h t h e [ f a t h e r ] 
b e g i n n i n g i n O c t o b e r o f 2008 t h r o u g h A u g u s t 2009, 
r e d u c e s t h e t o t a l amount o f c h i l d s u p p o r t a r r e a r a g e 
by $4,510.80 t o $ 3 8 , 3 4 1 . 3 2 . [ 1 ] Thus, t h e [ c ] o u r t 
f i n d s t h a t t h e amount o f c h i l d s u p p o r t owed by t h e 
[ f a t h e r ] t o t h e [ m o t h e r ] f o r nonpayment o f c h i l d 
s u p p o r t f r o m June o f 2002 t h r o u g h O c t o b e r 2008 i s 
$38,341.32. 

" 8 . As c r e d i t a g a i n s t t h e c h i l d s u p p o r t 
a r r e a r a g e d e t e r m i n e d above, t h e [ f a t h e r ] s u b m i t t e d 
c a n c e l l e d c h e c k s p a y a b l e t o t h e [ m o t h e r ] b etween 
M a r c h 2004 and J a n u a r y 2009 i n t h e amount o f 
$11,614.73, p l u s he c o n t e n d e d he was due a c r e d i t o f 
an a d d i t i o n a l $4,200.00 f r o m c h e c k s t u b s o r o t h e r 
a d m i t t e d r e c e i p t s o f payment w h i c h t h e [ c ] o u r t 
a c c e p t s . The [ f a t h e r ] t e s t i f i e d t h a t a p p r o x i m a t e l y 
$414.73 f r o m t h o s e payments was t o r e i m b u r s e t h e 
[ m o t h e r ] f o r payment o f t h e y o u n g e r c h i l d ' s m e d i c a l 
e x p e n s e s and t h e r e m a i n i n g amount was f o r c h i l d 
s u p p o r t . By e x c l u d i n g t h e amount p a i d t o t h e 
[ m o t h e r ] f o r m e d i c a l e x p e n s e s , t h e [ c ] o u r t f i n d s 
t h a t a c r e d i t o f $15,400.00 s h o u l d be awarded t o t h e 
[ f a t h e r ] f o r s u p p o r t p a i d d i r e c t l y t o t h e [ m o t h e r ] 
r a t h e r t h a n t h r o u g h t h e c l e r k ' s o f f i c e , l e a v i n g a 
b a l a n c e due and o w i n g t o t h e [ m o t h e r ] o f 

$ 2 2 , 9 4 1 . 3 2 . " 

The t r i a l c o u r t e n t e r e d an j u d g m e n t f i n d i n g t h a t t h e 

f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e t o t a l e d $22,941.32, and i t 

o r d e r e d t h e f a t h e r t o pay t h e m o t h e r t h i s a r r e a r a g e i n m o n t h l y 

i n s t a l l m e n t s o f $500. The t r i a l c o u r t a l s o f o u n d t h e f a t h e r 

1We n o t e t h a t s u b t r a c t i n g $4,510.80 f r o m $42,942.12 
a c t u a l l y e q u a l s $38,431.32, n o t $38,341.32. 
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g u i l t y o f 76 s e p a r a t e a c t s o f c o n t e m p t between June 2002 and 

O c t o b e r 2008 f o r h i s f a i l u r e t o pay c h i l d s u p p o r t t h r o u g h t h e 

o f f i c e o f t h e c l e r k o f t h e t r i a l c o u r t as r e q u i r e d i n t h e 

A u g u s t 2001 m o d i f i c a t i o n j u d g m e n t . The t r i a l c o u r t s e n t e n c e d 

t h e f a t h e r t o f i v e days i n j a i l f o r e a c h a c t o f c o n t e m p t , f o r 

a t o t a l o f 380 days i n j a i l , w i t h a l l b u t 5 days o f t h e 

s e n t e n c e s u s p e n d e d so l o n g as t h e f a t h e r c o m p l i e d w i t h t h e 

t r i a l c o u r t ' s j u d g m e n t . F i n a l l y , t h e f a t h e r was o r d e r e d t o 

pay t h e m o t h e r ' s a t t o r n e y ' s f e e s i n t h e amount o f $7,000. 

On a p p e a l , t h e f a t h e r r a i s e s s e v e r a l i s s u e s t h a t can be 

s u m m a r i z e d as f o l l o w s : (1) a c h a l l e n g e t o t h e t r i a l c o u r t ' s 

f i n d i n g t h a t he c o m m i t t e d 76 s e p a r a t e a c t s o f c o n t e m p t ; (2) a 

c h a l l e n g e t o t h e t r i a l c o u r t ' s d e t e r m i n a t i o n o f h i s c h i l d -

s u p p o r t a r r e a r a g e ; and (3) a c h a l l e n g e t o t h e t r i a l c o u r t ' s 

award o f a t t o r n e y ' s f e e s t o t h e m o t h e r . 

I n i t i a l l y , we n o t e t h a t t h e t r i a l c o u r t ' s j u d g m e n t d i d 

n o t s p e c i f i c a l l y s t a t e w h e t h e r i t f o u n d t h e f a t h e r g u i l t y o f 

c r i m i n a l c o n t e m p t o r c i v i l c o n t e m p t . 

" I n 1994, o u r supreme c o u r t a d o p t e d R u l e 70A, 
A l a . R. C i v . P., d e f i n i n g c r i m i n a l and c i v i l 
c o n t e m p t a r i s i n g o u t o f c i v i l a c t i o n s . C i v i l 
c o n t e m p t i s t h e w i l l f u l , c o n t i n u i n g f a i l u r e o r  
r e f u s a l t o c o m p l y w i t h a c o u r t ' s l a w f u l o r d e r t h a t 
by i t s n a t u r e i s s t i l l c a p a b l e o f b e i n g c o m p l i e d 
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w i t h . R u l e 7 0 A ( a ) ( 2 ) ( D ) ; C h e s t a n g v. C h e s t a n g , 769 
So. 2d 294 ( A l a . 2000) ( t r i a l c o u r t ' s c o n t e m p t o r d e r 
made a f i n d i n g o f c i v i l c o n t e m p t where owner o f 
s e r v i e n t tenement c o n t i n u e d t o i n t e r f e r e w i t h use o f 
easement by owner o f d o m i n a n t tenement and f i n e s 
l e v i e d were c o m p e n s a t o r y i n n a t u r e and n o t 
p u n i t i v e ) . 

" R u l e 7 0 A ( a ) ( 2 ) ( C ) d e f i n e s two c a t e g o r i e s o f 
c r i m i n a l c o n t e m p t : (I) m i s c o n d u c t i n t h e c o u r t ' s 
p r e s e n c e o r 'so n e a r t h e r e t o as t o i n t e r r u p t , 
d i s t u r b , o r h i n d e r ' t h e p r o c e e d i n g s and ( i i ) w i l l f u l 
d i s o b e d i e n c e t o a c o u r t ' s o r d e r 'where t h e d o m i n a n t 
p u r p o s e o f t h e f i n d i n g o f c o n t e m p t i s t o p u n i s h t h e 
c o n t e m n o r . ' " 

S h o n k w i l e r v. K r i s k a , 78 0 So. 2d 703, 705 ( A l a . C i v . App. 

2000) ( s e c o n d e m p h a s i s a d d e d ) . 

I n G l a d d e n v. G l a d d e n , 942 So. 2d 362 , 370 ( A l a . C i v . 

App. 2 0 0 5 ) , t h i s c o u r t i n d i c a t e d t h a t a c o n s i d e r a t i o n o f t h e 

s e n t e n c e i m p o s e d by t h e t r i a l c o u r t c o u l d be u s e d as a b a s i s 

f o r d e t e r m i n i n g w h e t h e r a p a r t y was f o u n d g u i l t y o f c r i m i n a l 

c o n t e m p t o r c i v i l c o n t e m p t when t h e j u d g m e n t does n o t s p e c i f y 

w h i c h t y p e o f c o n t e m p t t h e p a r t y was g u i l t y o f c o m m i t t i n g . We 

n o t e d t h a t a " ' " ' [ c ] i v i l c o n t e m p t s e e k s t o c o m p e l o r c o e r c e 

c o m p l i a n c e w i t h o r d e r s o f t h e c o u r t ' " ' " and t h a t " ' " ' [ t ] h e 

s a n c t i o n f o r c i v i l c o n t e m p t c o n t i n u e s i n d e f i n i t e l y u n t i l t h e 

c o n t e m n o r p e r f o r m s as o r d e r e d . ' " ' " I d . ( q u o t i n g D a v e n p o r t v. 

Hood, 814 So. 2d 268, 272 ( A l a . C i v . App. 2 0 0 0 ) , q u o t i n g i n 
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t u r n H i l l v. H i l l , 637 So. 2d 1368,1370 ( A l a . C i v . App. 1 9 9 4 ) , 

q u o t i n g i n t u r n S t a t e v. Thomas, 550 So. 2d 1067, 1072 ( A l a . 

1 98 9 ) ) . See a l s o P a t e v. Guy, 934 So. 2d 1070, 1072 ( A l a . C i v . 

App. 2005) ("[A] f i n d i n g o f c i v i l c o n t e m p t s e e k s t o c o m p e l 

f u t u r e c o m p l i a n c e w i t h c o u r t o r d e r s . " ) . C o n v e r s e l y , a f i n d i n g 

o f c r i m i n a l c o n t e m p t s e e k s t o impose a p u n i s h m e n t f o r 

d i s o b e d i e n c e o f o r d e r s o f t h e t r i a l c o u r t , and, i n A l a b a m a , 

t h e s a n c t i o n f o r a f i n d i n g o f c r i m i n a l c o n t e m p t i s l i m i t e d t o 

a f i n e o f $100 and i m p r i s o n m e n t n o t t o e x c e e d f i v e d a y s . 

G l a d d e n , 942 So. 2d a t 370. See § 1 2 - 1 1 - 3 0 ( 5 ) , A l a . Code 

1975. See a l s o F l u d d v. G i b b s , 817 So. 2d 711, 714 ( A l a . C i v . 

App. 2001) ("A f i n d i n g o f c r i m i n a l c o n t e m p t i s a p p r o p r i a t e 

where a p a r t y has shown d i s o b e d i e n c e t o a c o u r t ' s o r d e r and 

where t h e a c t s c o m p l a i n e d o f were s p e c i f i c , i d e n t i f i a b l e 

v i o l a t i o n s f r o m t h e p a s t . " ) . 

I n G l a d d e n , t h e t r i a l c o u r t s e n t e n c e d t h e f o r m e r h u s b a n d 

t o f i v e d ays i n j a i l f o r h i s a c t o f c o n t e m p t , and t h i s c o u r t 

c o n c l u d e d t h a t t h e t r i a l c o u r t had f o u n d t h e f o r m e r h u s b a n d 

g u i l t y o f c r i m i n a l c o n t e m p t " b e c a u s e t h e t r i a l c o u r t s e n t e n c e d 

t h e f o r m e r h u s b a n d t o a d e f i n i t e t e r m o f f i v e d ays i n j a i l 

r a t h e r t h a n s e n t e n c i n g him t o an i n d e f i n i t e j a i l t e r m l a s t i n g 
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u n t i l [ h e c o m p l i e d w i t h t h e t r i a l c o u r t ' s o r d e r ] . " 942 So. 2d 

a t 371. 

I n t h e p r e s e n t c a s e , t h e m o t h e r a r g u e s t h a t t h e t r i a l 

c o u r t ' s j u d g m e n t f o u n d t h e f a t h e r g u i l t y o f c i v i l c o n t e m p t 

b a s e d s o l e l y on t h e f a c t t h a t t h e o r d e r o f commitment t o j a i l 

s i g n e d by t h e t r i a l c o u r t s t a t e s t h a t t h e f a t h e r was f o u n d 

g u i l t y o f c i v i l c o n t e m p t . However, t h e o r d e r o f commitment t o 

j a i l a l s o s e t s f o r t h a s p e c i f i c j a i l s e n t e n c e t o be s e r v e d by 

t h e f a t h e r . A c c o r d i n g l y , d e s p i t e t h e f a c t t h a t t h e o r d e r o f 

commitment t o j a i l i n d i c a t e s t h a t t h e f a t h e r was f o u n d g u i l t y 

o f c i v i l c o n t e m p t , we c o n c l u d e t h a t t h e t r i a l c o u r t f o u n d t h e 

f a t h e r g u i l t y o f c r i m i n a l c o n t e m p t b e c a u s e i t i m p o s e d a 

d e f i n i t e j a i l s e n t e n c e as t h e s a n c t i o n f o r t h e f a t h e r ' s 

s p e c i f i c and i d e n t i f i a b l e v i o l a t i o n s o f t h e A u g u s t 2001 

m o d i f i c a t i o n judgment f r o m June 2002 t h r o u g h O c t o b e r 2008. C f . 

T a y l o r v. T a y l o r , 560 So. 2d 768, 770 ( A l a . C i v . App. 1990) 

( c o n c l u d i n g t h a t a s u s p e n d e d s e n t e n c e was " p r i m a r i l y p e n a l and 

n o t c o e r c i v e i n n a t u r e " b e c a u s e t h e s u s p e n d e d s e n t e n c e was t o 

be i m m e d i a t e l y i m p o s e d i f t h e h u s b a n d v i o l a t e d one o f t h e 

t r i a l c o u r t ' s d i r e c t i v e s ) . 

The f a t h e r a r g u e s t h a t t h e m o t h e r f a i l e d t o p r o v e , b e y o n d 
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a r e a s o n a b l e d o u b t , t h a t he had w i l l f u l l y f a i l e d t o pay c h i l d 

s u p p o r t t h r o u g h t h e c l e r k o f t h e t r i a l c o u r t . The f a t h e r 

a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n f i n d i n g h im i n c o n t e m p t 

(1) d u r i n g t h e t i m e t h a t he and t h e m o t h e r had a l l e g e d l y 

a g r e e d t h a t he d i d n o t have t o pay c h i l d s u p p o r t and (2) 

d u r i n g t h e t i m e t h a t t h e f a t h e r p a i d c h i l d s u p p o r t d i r e c t l y t o 

t h e m o t h e r . 

" ' I n o r d e r t o e s t a b l i s h t h a t a p a r t y i s i n c r i m i n a l 
c o n t e m p t o f a c o u r t o r d e r , a c o n t e m p t p e t i t i o n e r 
must p r o v e b e y o n d a r e a s o n a b l e d o u b t t h a t t h e p a r t y 
a g a i n s t whom t h e y a r e s e e k i n g a f i n d i n g o f c o n t e m p t 
was s u b j e c t t o a " ' l a w f u l o r d e r o f r e a s o n a b l e 
s p e c i f i c i t y , ' " t h a t t h e p a r t y v i o l a t e d t h a t o r d e r , 
and t h a t t h e p a r t y ' s v i o l a t i o n o f t h e o r d e r was 
w i l l f u l . Ex p a r t e F e r g u s o n , 819 So. 2d 626, 62 9 
( A l a . 2001) ( q u o t i n g U n i t e d S t a t e s v. T u r n e r , 812 
F.2d 1552, 1563 ( 1 1 t h C i r . 1 9 8 7 ) ) . ' " 

G l a d d e n , 942 So. 2d a t 371 ( q u o t i n g L.A. v. R.H., 929 So. 2d 

1018, 1019 ( A l a . C i v . App. 2 0 0 5 ) ) . " F u r t h e r m o r e , we have h e l d 

t h a t , ' [ a ] b s e n t an abuse o f d i s c r e t i o n , o r u n l e s s t h e judgment 

o f t h e t r i a l c o u r t i s u n s u p p o r t e d by t h e e v i d e n c e so as t o be 

p l a i n l y o r p a l p a b l y wrong, t h e d e t e r m i n a t i o n o f w h e t h e r a 

p a r t y i s i n c o n t e m p t i s w i t h i n t h e sound d i s c r e t i o n o f t h e 

t r i a l c o u r t . ' " P r e s t o n v. Saab, 43 So. 3d 595, 599 ( A l a . C i v . 

App. 2010) ( q u o t i n g S h o n k w i l e r v. K r i s k a , 780 So. 2d a t 7 0 6 ) . 

I t i s u n d i s p u t e d t h a t t h e A u g u s t 2001 m o d i f i c a t i o n 
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judgment r e q u i r e d t h e f a t h e r t o pay h i s m o n t h l y c h i l d - s u p p o r t 

payment t h r o u g h t h e c l e r k o f t h e t r i a l c o u r t and t h a t t h e 

f a t h e r d i d n o t do so b e tween June 2002 and O c t o b e r 2008. The 

f a t h e r a r g u e s t h a t h i s f a i l u r e t o pay c h i l d s u p p o r t t h r o u g h 

t h e c l e r k o f t h e t r i a l c o u r t f r o m June 2002 t h r o u g h September 

2004 was n o t w i l l f u l b e c a u s e , he c o n t e n d s , he was o p e r a t i n g 

u n d e r t h e agreement he a l l e g e d l y made w i t h t h e m o t h e r t h a t he 

was n o t r e q u i r e d t o pay c h i l d s u p p o r t w h i l e he had p h y s i c a l 

c u s t o d y o f t h e p a r t i e s ' o l d e r c h i l d . The r e c o r d i n d i c a t e s 

t h a t t h e t e r m s o f t h e p a r t i e s ' agreement were d i s p u t e d . 

However, a c c o r d i n g t o t h e r e c o r d , even t h e m o t h e r a d m i t t e d 

t h a t t h e p a r t i e s had a g r e e d t h a t t h e f a t h e r d i d n o t have t o 

pay c h i l d s u p p o r t w h i l e he had p h y s i c a l c u s t o d y o f t h e o l d e r 

c h i l d and t h e o l d e r c h i l d was i n h i g h s c h o o l , a p e r i o d f r o m 

June 2002 t h r o u g h December 2002. The t r i a l c o u r t was f r e e t o 

d e t e r m i n e t h e c r e d i b i l i t y o f t h e p a r t i e s ' t e s t i m o n y and t o 

c o n c l u d e t h a t t h e m o t h e r ' s t e s t i m o n y was more c r e d i b l e . See  

P a r d u e v. P a r d u e , 917 So. 2d 857, 860 ( A l a . C i v . App. 2005) 

( c o n c l u d i n g t h a t t h e t r i a l c o u r t was f r e e t o a c c e p t t h e 

f a t h e r ' s t e s t i m o n y and t o r e j e c t t h e m o t h e r ' s c o n f l i c t i n g 

t e s t i m o n y r e g a r d i n g when t h e c h i l d l i v e d w i t h t h e f a t h e r f o r 
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p u r p o s e s o f d e t e r m i n i n g t h e f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e ) . 

B u t , b e c a u s e t h e r e c o r d c o n c l u s i v e l y d e m o n s t r a t e d t h a t t h e 

p a r t i e s had a g r e e d t h a t t h e f a t h e r was n o t r e q u i r e d t o pay 

c h i l d s u p p o r t f o r a t l e a s t a p e r i o d o f s e v e n months, we c a n n o t 

c o n c l u d e t h a t t h e m o t h e r p r o v e d b e y o n d a r e a s o n a b l e d o u b t t h a t 

t h e f a t h e r ' s f a i l u r e t o make h i s c h i l d - s u p p o r t payments 

t h r o u g h t h e o f f i c e o f t h e c l e r k o f t h e t r i a l c o u r t f r o m June 

2002 t h r o u g h December 2002 was w i l l f u l . C f . H o l l i s v. S t a t e ex  

r e l . H o l l i s , 618 So. 2d 1350, 1351 ( A l a . C i v . App. 1992 ) 

( p l u r a l i t y o p i n i o n ; s t a n d a r d o f r e v i e w u s e d i n H o l l i s 

a b r o g a t e d by S t a c k v. S t a c k , 64 6 So. 2d 51, 56 ( A l a . C i v . App. 

1994)) ( " A l t h o u g h t h e h u s b a n d c a n n o t a l l e v i a t e h i s c h i l d 

s u p p o r t o b l i g a t i o n s by c l a i m i n g t h a t he and t h e w i f e e n t e r e d 

i n t o a m u t u a l a g r e e m e n t , w h i c h t h e w i f e a d m i t t e d , t h i s 

a g reement does i n d i c a t e t h a t t h e h u s b a n d was n o t g u i l t y o f 

c o n t e m p t u o u s b e h a v i o r i n f a i l i n g t o c o m p l y w i t h t h e judgment 

[ r e q u i r i n g him t o pay c h i l d s u p p o r t ] . " ) . A c c o r d i n g l y , we 

c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n f i n d i n g t h e f a t h e r 

g u i l t y o f c r i m i n a l c o n t e m p t on s e v e n o c c a s i o n s b e tween June 

2002 and December 2002. 

The f a t h e r , c i t i n g Teichmann v. T e i c h m a n n , 772 So. 2d 
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1196 ( A l a . C i v . App. 2 0 0 0 ) , a l s o a r g u e s t h a t t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n by f i n d i n g h i m g u i l t y o f c r i m i n a l 

c o n t e m p t d u r i n g t h e months t h a t he p a i d c h i l d s u p p o r t d i r e c t l y 

t o t h e m o t h e r . 2 However, t h i s c o u r t i n Teichmann h e l d t h a t 

t h e t r i a l c o u r t had e x c e e d e d i t s d i s c r e t i o n by f a i l i n g t o 

c r e d i t t h e f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e w i t h payments made 

d i r e c t l y t o t h e m o t h e r , d e s p i t e t h e f a c t t h a t t h e t r i a l c o u r t 

had o r d e r e d t h e f a t h e r t o make h i s c h i l d - s u p p o r t payments 

t h r o u g h t h e o f f i c e o f t h e t r i a l c o u r t ' s a c c o u n t s c l e r k . I d . a t 

1198. Teichmann does n o t i n c l u d e a d i s c u s s i o n r e g a r d i n g a 

f i n d i n g o f c o n t e m p t , and, t h e r e f o r e , i t does n o t s u p p o r t t h e 

l e g a l p r o p o s i t i o n t h a t i t i s c i t e d f o r , i . e . , t h a t t h e t r i a l 

c o u r t c o u l d n o t have f o u n d t h e f a t h e r g u i l t y o f c o n t e m p t when 

t h e e v i d e n c e i n d i c a t e d he had made c h i l d - s u p p o r t payments 

d i r e c t l y t o t h e m o t h e r , a l b e i t i n v i o l a t i o n o f c l e a r t e r m s o f 

t h e A u g u s t 2001 m o d i f i c a t i o n j u d g m e n t . 

2The f a t h e r ' s argument i s b a s e d on t h e p r e m i s e t h a t he 
c a n n o t be f o u n d i n c o n t e m p t f o r f a i l i n g t o make h i s c h i l d -
s u p p o r t payments when t h e t r i a l c o u r t gave h im c r e d i t f o r 
m a k i n g c h i l d - s u p p o r t payments d u r i n g t h e same months. 
However, we n o t e t h a t t h e f a t h e r , i n h i s b r i e f on a p p e a l , does 
n o t make t h e d i s t i n c t i o n made by t h e t r i a l c o u r t , i . e . , t h a t 
he was f o u n d g u i l t y o f c o n t e m p t f o r h i s f a i l u r e t o pay c h i l d 
s u p p o r t , as o r d e r e d , t h r o u g h t h e o f f i c e o f t h e c l e r k o f t h e 
t r i a l c o u r t . 
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As we s t a t e d a b ove, t h e A u g u s t 2001 m o d i f i c a t i o n j u d g m e n t 

c l e a r l y r e q u i r e d t h e f a t h e r t o make h i s c h i l d - s u p p o r t payments 

t h r o u g h t h e o f f i c e o f t h e c l e r k o f t h e t r i a l c o u r t , n o t 

d i r e c t l y t o t h e m o t h e r , and t h e f a t h e r f a i l e d t o do s o . 

A l t h o u g h t h e f a t h e r i s e n t i t l e d t o a c r e d i t f o r c h i l d - s u p p o r t 

payments made d i r e c t l y t o t h e m o t h e r , see Teichmann, s u p r a , we 

c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n 

o r was p l a i n l y o r p a l p a b l y wrong i n c o n c l u d i n g t h a t t h e f a t h e r 

w i l l f u l l y f a i l e d t o pay c h i l d s u p p o r t t h r o u g h t h e c l e r k o f t h e 

t r i a l c o u r t d u r i n g t h e p e r i o d s t h a t he p a i d c h i l d s u p p o r t 

d i r e c t l y t o t h e m o t h e r . A c c o r d i n g l y , t h e t r i a l c o u r t ' s 

j u d g m e n t f i n d i n g t h e f a t h e r g u i l t y o f c o n t e m p t f r o m J a n u a r y 

2003 t h r o u g h September 2008 i s a f f i r m e d (a p e r i o d o f 69 

m o n t h s ) . 3 

N e x t , t h e f a t h e r a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

c a l c u l a t i n g h i s c h i l d - s u p p o r t a r r e a r a g e . He a r g u e s : (1) t h e 

3 A l t h o u g h t h e r e was an i n d i c a t i o n i n t h e r e c o r d t h a t t h e 
f a t h e r d i d n o t have t h e a b i l i t y t o pay h i s c h i l d - s u p p o r t 
o b l i g a t i o n u n t i l a p p r o x i m a t e l y J a n u a r y 2006, t h e f a t h e r has 
no t a s s e r t e d h i s i n a b i l i t y t o pay as a g r o u n d f o r r e v e r s a l o f 
any o f t h e t r i a l c o u r t ' s f i n d i n g s o f c o n t e m p t . B e c a u s e t h a t 
i s s u e was n o t r a i s e d on a p p e a l , i t has been w a i v e d . See Ex  
p a r t e R i l e y , 464 So. 2d 92, 94 ( A l a . 1985) ("Indeed, i t has 
l o n g been t h e l a w i n Alabama t h a t f a i l u r e t o a r g u e an i s s u e i n 
b r i e f t o an a p p e l l a t e c o u r t i s t a n t a m o u n t t o t h e w a i v e r o f 
t h a t i s s u e on a p p e a l . " ) . 
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t r i a l c o u r t f a i l e d t o g i v e h i m a c r e d i t t o w a r d h i s a r r e a r a g e 

f o r t i m e t h a t t h e o l d e r c h i l d l i v e d w i t h him, (2) t h a t t h e 

t r i a l c o u r t e r r e d i n n o t a d m i t t i n g e v i d e n c e r e l a t e d t o sums 

t h a t he p a i d f o r s u p p o r t o f t h e o l d e r c h i l d , and (3) t h a t t h e 

t r i a l c o u r t e r r e d i n i n c l u d i n g i n i t s a r r e a r a g e c a l c u l a t i o n 

t h e i n t e r e s t on c h i l d - s u p p o r t payments t h a t he made d i r e c t l y 

t o t h e m o t h e r . 

"When a t r i a l c o u r t r e c e i v e s e v i d e n c e o r e t e n u s 
i n a c a s e i n v o l v i n g a c h i l d s u p p o r t a r r e a r a g e , i t s 
j u d g m e n t i s presumed c o r r e c t and w i l l n o t be 
r e v e r s e d on a p p e a l u n l e s s t h e j u d g m e n t i s p l a i n l y 
and p a l p a b l y wrong. R u b r i g i v. R u b r i g i , 630 So. 2d 
67 ( A l a . C i v . App. 1 9 9 3 ) . The d e t e r m i n a t i o n o f an 
amount o f c h i l d s u p p o r t a r r e a r a g e and t h e 
d i s p o s i t i o n t h e r e o f i s l a r g e l y a m a t t e r l e f t t o t h e 
sound d i s c r e t i o n o f t h e t r i a l c o u r t . I d . " 

H a v a r d v. H a v a r d , 652 So. 2d 304, 308 ( A l a . C i v . App. 1 9 9 4 ) . 

The f a t h e r a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n f a i l i n g 

t o a p p l y a c r e d i t t o w a r d h i s c h i l d - s u p p o r t a r r e a r a g e b a s e d on 

t h e s u p p o r t he p r o v i d e d t o t h e o l d e r c h i l d w h i l e t h e o l d e r 

c h i l d l i v e d w i t h him. However, t h e f a t h e r f a i l e d t o c i t e any 

a u t h o r i t y t o s u p p o r t t h i s argument i n h i s b r i e f t o t h i s c o u r t , 

as r e q u i r e d by R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 

" I t i s t h e a p p e l l a n t ' s b u r d e n t o r e f e r t h i s 
C o u r t t o l e g a l a u t h o r i t y t h a t s u p p o r t s i t s a rgument. 
R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t t h e 
argument i n an a p p e l l a n t ' s b r i e f i n c l u d e ' c i t a t i o n s 

18 



2100247 

t o t h e c a s e s , s t a t u t e s , [ a n d ] o t h e r a u t h o r i t i e s ... 
r e l i e d on.' C o n s i s t e n t w i t h R u l e 28, '[w]e have 
s t a t e d t h a t i t i s n o t t h e f u n c t i o n o f t h i s c o u r t t o 
do a p a r t y ' s l e g a l r e s e a r c h . ' S p r a d l i n v. S p r a d l i n , 
601 So. 2d 76, 78 ( A l a . 1992) ( c i t i n g H e n d e r s o n v.  
Alabama A & M U n i v e r s i t y , 483 So. 2d 392, 392 ( A l a . 
1986) ('"Where an a p p e l l a n t f a i l s t o c i t e any 
a u t h o r i t y , we may a f f i r m , f o r i t i s n e i t h e r o u r d u t y 
n o r f u n c t i o n t o p e r f o r m a l l t h e l e g a l r e s e a r c h f o r 
an a p p e l l a n t . " G i b s o n v. N i x , 460 So. 2d 1346, 1347 
( A l a . C i v . App. 1 9 8 4 ) . ' ) ) . " 

B o a r d o f Water & Sewer Comm'rs o f C i t y o f M o b i l e v. B i l l 

H a r b e r t C o n s t r . Co., 27 So. 3d 1223, 1254 ( A l a . 2 0 0 9 ) . 

A c c o r d i n g l y , we w i l l n o t c o n s i d e r t h e f a t h e r ' s argument t h a t 

t h e t r i a l c o u r t e r r e d i n f a i l i n g t o a p p l y a d d i t i o n a l c r e d i t s 

t o h i s c h i l d - s u p p o r t a r r e a r a g e b a s e d on s u p p o r t he p r o v i d e d t o 

t h e o l d e r c h i l d w h i l e t h e o l d e r c h i l d l i v e d w i t h him. 

The f a t h e r f u r t h e r a r g u e s t h a t t h e t r i a l c o u r t e r r e d when 

i t f a i l e d t o a d m i t i n t o e v i d e n c e c e r t a i n f i n a n c i a l r e c o r d s 

r e f l e c t i n g s u p p o r t he c o n t r i b u t e d d i r e c t l y t o t h e s o n . I t i s 

w e l l s e t t l e d t h a t " [ a ] t r i a l c o u r t ' s r u l i n g on t h e a d m i s s i o n 

o r e x c l u s i o n o f e v i d e n c e w i l l be r e v e r s e d o n l y i f i t i s shown 

t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n i n so r u l i n g . " 

Jimmy Day P l u m b i n g & H e a t i n g , I n c . v. S m i t h , 964 So. 2d 1, 7 

( A l a . 2 0 0 7 ) . 

The r e c o r d r e v e a l s t h a t t h e t r i a l c o u r t s u s t a i n e d t h e 
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m o t h e r ' s o b j e c t i o n t o t h e e n t r y o f c e r t a i n f i n a n c i a l r e c o r d s 

f r o m t h e f a t h e r b e c a u s e t h e m o t h e r had r e q u e s t e d t h o s e 

f i n a n c i a l r e c o r d s b e f o r e t r i a l and t h e f a t h e r had n o t p r o p e r l y 

p r o d u c e d them b e f o r e t r i a l . On a p p e a l , t h e f a t h e r m a i n t a i n s 

t h a t he had p r o p e r l y made t h e f i n a n c i a l r e c o r d s a v a i l a b l e t o 

t h e mother b e f o r e t r i a l . The o n l y a u t h o r i t y c i t e d by t h e 

f a t h e r t o s u p p o r t h i s argument on a p p e a l i s a r e f e r e n c e t o 

R u l e 34, A l a . R. C i v . P. ( " P r o d u c t i o n o f Documents and T h i n g s 

and E n t r y Upon L a n d f o r I n s p e c t i o n and O t h e r P u r p o s e s " ) , and 

a c i t a t i o n t o R u l e 401, A l a . R. E v i d . , w h i c h d e f i n e s " r e l e v a n t 

e v i d e n c e . " The f a t h e r has c i t e d no a u t h o r i t y t o s u p p o r t h i s 

argument t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n by 

d e t e r m i n i n g t h a t t h e f i n a n c i a l r e c o r d s were i n a d m i s s i b l e 

b e c a u s e t h e f a t h e r had n o t p r o p e r l y p r o d u c e d t h e r e c o r d s t o 

t h e mother b e f o r e t r i a l . A c c o r d i n g l y , we w i l l n o t c o n s i d e r 

t h i s a r gument. See R u l e 2 8 ( a ) ( 1 0 ) ; and Asam v. D e v e r e a u x , 686 

So. 2d 1222, 1224 ( A l a . C i v . App. 1996) ( " I n a p p l i c a b l e g e n e r a l 

p r o p o s i t i o n s a r e n o t s u p p o r t i n g a u t h o r i t y , and an a p p e l l a t e 

c o u r t has no d u t y t o p e r f o r m a l i t i g a n t ' s l e g a l r e s e a r c h . " ) 

N e x t , t h e f a t h e r a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

c a l c u l a t i n g t h e amount o f h i s c h i l d - s u p p o r t a r r e a r a g e b e c a u s e 
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t h e t r i a l c o u r t ' s c a l c u l a t i o n i n c l u d e d i n t e r e s t due on c h i l d -

s u p p o r t payments t h a t he had p a i d d i r e c t l y t o t h e mot h e r and 

was c r e d i t e d f o r . T h i s c o u r t has r e v i e w e d t h e r e c o r d i n t h e 

p r e s e n t a p p e a l and t h e r e c o r d f r o m M u l l i n s v. S e l l e r s , s u p r a , 4 

and we c a n n o t f i n d any i n d i c a t i o n t h a t t h e f a t h e r p r e s e n t e d 

t h i s argument t o t h e t r i a l c o u r t b e f o r e r a i s i n g i t on a p p e a l . 

"The o f t - q u o t e d and l o n g - s t a n d i n g r u l e i s t h a t an 
a p p e l l a t e c o u r t may n o t c o n s i d e r an i s s u e r a i s e d f o r 
t h e f i r s t t i m e on a p p e a l . See Ex p a r t e Weaver, 871 
So. 2d 820, 823 ( A l a . 2 0 0 3 ) ; W.C. v. S t a t e Dep't o f  
Human Res., 8 87 So. 2d 251 ( A l a . C i v . App. 2 0 0 3 ) ; 
and C e n t e r s v. J a c k s o n C o u n t y Dep't o f P e n s i o n s &  
Sec . , 472 So. 2d 1069, 1070 ( A l a . C i v . App. 1 9 8 5 ) . 
'"A ... c o u r t s h o u l d n o t be p l a c e d i n e r r o r [by an 
a p p e l l a t e c o u r t ] on m a t t e r s w h i c h t h e r e c o r d r e v e a l s 
i t n e i t h e r r u l e d upon n o r was p r e s e n t e d t h e 
o p p o r t u n i t y t o r u l e upon"' a t t r i a l o r i n a 
p o s t j u d g m e n t m o t i o n . J.K. v. Lee C o u n t y Dep't o f  
Human Res., 668 So. 2d 813, 817 ( A l a . C i v . App. 
1995) ( q u o t i n g W i l s o n v. S t a t e Dep't o f Human Res., 
527 So. 2d 1322, 1324 ( A l a . C i v . App. 1 988 ) ) ; see  
a l s o Norman v. Bozeman, 605 So. 2d 1210, 1214 ( A l a . 
1 9 9 2 ) . " 

D.A. v. C a l h o u n C n t y . Dep't o f Human Res., 976 So. 2d 502, 504 

( A l a . C i v . App. 2 0 0 7 ) . A c c o r d i n g l y , b e c a u s e t h e r e i s no 

i n d i c a t i o n i n t h e r e c o r d t h a t t h e f a t h e r f i r s t r a i s e d t h i s 

argument t o t h e t r i a l c o u r t , we c a n n o t c o n s i d e r t h i s a r gument. 

4On A u g u s t 3, 2011, t h i s c o u r t e n t e r e d an o r d e r , ex mero 
motu, t h a t i n c o r p o r a t e d t h e r e c o r d f r o m t h e f a t h e r ' s p r e v i o u s 
a p p e a l i n M u l l i n s v. S e l l e r s , s u p r a , i n t o t h e r e c o r d i n t h i s 
a p p e a l . 
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See P r e s c o t t v. P r e s c o t t , 6 So. 3d 552, 553 ( A l a . C i v . App. 

2008) ( c o n c l u d i n g t h a t t h i s c o u r t c o u l d n o t c o n s i d e r t h e 

argument made by t h e m o t h e r on a p p e a l b e c a u s e t h e e r r o r she 

a l l e g e d t h e t r i a l c o u r t had c o m m i t t e d " o c c u r r e d , i f a t a l l , i n 

t h e t r i a l c o u r t ' s j u d g m e n t " and t h a t , b e c a u s e she d i d n o t 

" b r i n g t h i s i s s u e t o t h e t r i a l c o u r t ' s a t t e n t i o n by f i l i n g a 

p o s t j u d g m e n t m o t i o n , " t h e i s s u e was i m p r o p e r l y r a i s e d f o r t h e 

f i r s t t i m e on a p p e a l ) . Thus, we a f f i r m t h e t r i a l c o u r t ' s 

d e t e r m i n a t i o n o f t h e f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e . 

F i n a l l y , t h e f a t h e r a r g u e s t h a t t h e t r i a l c o u r t ' s award 

o f a t t o r n e y ' s f e e s t o t h e m o t h e r was e r r o r i n l i g h t o f t h e 

f a c t t h a t t h e t r i a l c o u r t f o u n d him g u i l t y o f c r i m i n a l 

c o n t e m p t . I n S t a t e ex r e l . Payne v. E m p i r e L i f e I n s . Co. o f  

A m e r i c a , 351 So. 2d 538, 545 ( A l a . 1 9 7 7 ) , o u r supreme c o u r t 

h e l d t h a t t h e a w a r d o f a t t o r n e y ' s f e e s i s n o t p r o p e r i n a 

c r i m i n a l - c o n t e m p t a c t i o n and t h a t any award o f a t t o r n e y ' s f e e s 

i n s u c h an a c t i o n "must be c o n s i d e r e d as mere s u r p l u s a g e and 

s e v e r e d f r o m t h e judgment d e c r e e . " However, as we s t a t e d 

a b o ve, an a p p e l l a t e c o u r t " c a n n o t p u t a t r i a l c o u r t i n e r r o r 

f o r f a i l i n g t o c o n s i d e r e v i d e n c e o r a c c e p t a r g u m e n t s t h a t , 

a c c o r d i n g t o t h e r e c o r d , were n o t p r e s e n t e d t o i t . " G o t l i e b v. 

22 



2100247 

C o l l a t , 567 So. 2d 1302, 1304 ( A l a . 1990) ( c o n c l u d i n g t h a t t h e 

a p p e l l a n t ' s argument f o r r e v e r s a l o f an award o f a t t o r n e y ' s 

f e e s c o u l d n o t be c o n s i d e r e d b e c a u s e t h e a p p e l l a n t made t h e 

argument f o r t h e f i r s t t i m e on a p p e a l ) . B e c a u s e t h e r e i s 

n o t h i n g i n t h e r e c o r d i n d i c a t i n g t h a t t h e f a t h e r p r e s e n t e d t o 

t h e t r i a l c o u r t t h e argument t h a t he makes on a p p e a l r e g a r d i n g 

t h e award o f a t t o r n e y ' s f e e s t o t h e m o t h e r , t h i s c o u r t c a n n o t 

r e v e r s e t h e t r i a l c o u r t ' s judgment on t h a t g r o u n d . See  

P r e s c o t t , s u p r a . 

A c c o r d i n g l y , we r e v e r s e t h e t r i a l c o u r t ' s judgment 

i n s o f a r as i t f o u n d t h e f a t h e r g u i l t y o f c r i m i n a l c o n t e m p t on 

s e v e n o c c a s i o n s b e tween June 2002 and December 2002, and we 

remand t h i s c a u s e t o t h e t r i a l c o u r t w i t h i n s t r u c t i o n s t o 

e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . I n a l l o t h e r 

r e s p e c t s , t h e judgment i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , Thomas, and Moore, J J . , 
c o n c u r . 
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