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v. 

Franklin Primary Health Center, Inc., and Charles White 

Appeal from Mobile C i r c u i t Court 
(CV-07-2293.51) 

THOMPSON, P r e s i d i n g J u d g e . 

M i c h a e l D. B r o o k s a p p e a l s f r o m a judgment o r d e r i n g h i s 

f o r m e r e m p l o y e r , F r a n k l i n P r i m a r y H e a l t h C e n t e r , I n c . 

( " F r a n k l i n H e a l t h " ) , and i t s c h i e f e x e c u t i v e o f f i c e r , C h a r l e s 

W h i t e ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " F r a n k l i n " ) , t o 
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pay him n o m i n a l damages o f $ 1 0 0 on h i s c l a i m o f b r e a c h o f 

c o n t r a c t a g a i n s t F r a n k l i n . 

T h i s i s t h e s e c o n d t i m e t h e s e p a r t i e s have been b e f o r e 

t h i s c o u r t . I n B r o o k s v. F r a n k l i n P r i m a r y H e a l t h C e n t e r ,  

I n c . , 53 So. 3d 932 ( A l a . C i v . App. 2010) ("Brooks I " ) , B r o o k s 

a p p e a l e d a summary judgment e n t e r e d i n f a v o r o f F r a n k l i n on 

c l a i m s o f b r e a c h o f c o n t r a c t and f r a u d t h a t B r o o k s had 

a s s e r t e d a g a i n s t F r a n k l i n a r i s i n g o u t o f t h e t e r m i n a t i o n o f 

B r o o k s ' s employment as an o b s t e t r i c i a n - g y n e c o l o g i s t ("OB-GYN") 

w i t h F r a n k l i n H e a l t h . 1 T h i s c o u r t a f f i r m e d t h e summary 

judgment as t o t h e f r a u d c l a i m b u t r e v e r s e d i t as t o t h e 

b r e a c h - o f - c o n t r a c t c l a i m , h o l d i n g t h a t , as t o t h e b r e a c h - o f -

c o n t r a c t c l a i m , " F r a n k l i n f a i l e d t o meet i t s b u r d e n t o make a 

p r i m a f a c i e s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l 

f a c t and t h a t i t was e n t i t l e d t o a judgment as a m a t t e r o f 

l a w . " I d . a t 937. A c c o r d i n g l y , t h e c a u s e was remanded t o t h e 

t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s . I d . a t 938. 

On remand, F r a n k l i n f i l e d a m o t i o n a s k i n g t h e t r i a l c o u r t 

t o e n t e r an award f o r n o m i n a l damages i n f a v o r o f B r o o k s on 

1A r e c i t a t i o n o f t h e u n d e r l y i n g f a c t s a r e n o t n e c e s s a r y 
f o r d i s p o s i t i o n o f t h i s a p p e a l . A s t a t e m e n t o f t h e f a c t s i n 
t h i s c a s e , as e s t a b l i s h e d a t t h i s p o i n t i n t h e l i t i g a t i o n , c a n 
be f o u n d i n B r o o k s I , 53 So. 3d a t 933-35. 
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t h e b r e a c h - o f c o n t r a c t c l a i m . The t r i a l c o u r t g r a n t e d t h e 

m o t i o n and e n t e r e d a judgment a w a r d i n g B r o o k s n o m i n a l damages 

i n t h e amount o f $100. B r o o k s a p p e a l e d . 

B r o o k s a r g u e s t h a t b e c a u s e t h e summary judgment was 

r e v e r s e d as t o h i s c l a i m a g a i n s t F r a n k l i n a l l e g i n g b r e a c h o f 

c o n t r a c t , he i s e n t i t l e d t o have a j u r y d e t e r m i n e w h e t h e r 

F r a n k l i n b r e a c h e d t h e employment agreement i t had w i t h B r o o k s 

and, i f s o , t o d e t e r m i n e t h e amount o f damages he i s t o 

r e c e i v e . 

I n a s k i n g t h e t r i a l c o u r t t o award B r o o k s n o m i n a l 

damages, F r a n k l i n a s s e r t e d t h a t , i n r e v e r s i n g t h e summary 

judgment as t o t h e b r e a c h - o f - c o n t r a c t c l a i m , t h i s c o u r t 

" d e t e r m i n e d t h a t even t h o u g h ' B r o o k s was u n a b l e t o p r o v e 

damages i n t h i s c a s e ' ... , [ t h e t r i a l ] c o u r t s h o u l d n o t have 

e n t e r e d [ a ] summary judgment on t h e b a s i s o f l a c k o f damages; 

r a t h e r [ t h e t r i a l ] c o u r t s h o u l d have e n t e r e d an award o f 

n o m i n a l damages i n s t e a d . " F r a n k l i n d i s p u t e d t h a t i t had i n 

f a c t b r e a c h e d t h e employment a g r e e m e n t , b u t , i t s a i d , " t h e r e 

i s l i t t l e r e a s o n t o b u r d e n t h e C o u r t o r t h e p a r t i e s w i t h a 

t r i a l l i m i t e d t o n o m i n a l damages." T h e r e f o r e , F r a n k l i n s a i d , 

i t c o n s e n t e d t o a judgment b e i n g e n t e r e d a g a i n s t i t f o r 
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n o m i n a l damages, w h i c h , i t s a i d , was i n a c c o r d a n c e w i t h t h i s 

c o u r t ' s o p i n i o n i n B r o o k s I . 

I n B r o o k s I , s u p r a , B r o o k s had a r g u e d t o t h i s c o u r t t h a t 

t h e t r i a l c o u r t ' s summary judgment on t h e b r e a c h - o f - c o n t r a c t 

c l a i m was i m p r o p e r b e c a u s e , he s a i d , g e n u i n e i s s u e s o f 

m a t e r i a l f a c t e x i s t e d as t o w h e t h e r he f u l f i l l e d h i s 

o b l i g a t i o n s u n d e r t h e t e r m s o f t h e a g r e e m e n t s and w h e t h e r 

F r a n k l i n p r o p e r l y t e r m i n a t e d h i s employment f o r c a u s e . B r o o k s 

I , 53 So. 3d a t 935. We a g r e e d w i t h B r o o k s . I n a d d r e s s i n g 

h i s a r g u m e n t s , t h i s c o u r t w r o t e , i n p e r t i n e n t p a r t , t h e 

f o l l o w i n g : 

"We n o t e t h a t t h e t r i a l c o u r t d i d n o t s e t f o r t h 
t h e g r o u n d s upon w h i c h i t e n t e r e d t h e summary 
ju d g m e n t . I n i t s m o t i o n f o r a summary j u d g m e n t , 
F r a n k l i n a r g u e d t h a t b e c a u s e B r o o k s t u r n e d down 
F r a n k l i n ' s o f f e r t o s t a y an a d d i t i o n a l month a f t e r 
t h e o b s t e t r i c s p r o g r a m [ a t F r a n k l i n H e a l t h ] c l o s e d , 
and i n s t e a d i m m e d i a t e l y t o o k a j o b as an OB-GYN a t 
a n o t h e r f a c i l i t y i n M o b i l e , B r o o k s s u f f e r e d no 
damages. 

" P r o o f o f t h e damages r e s u l t i n g f r o m a 
d e f e n d a n t ' s a l l e g e d b r e a c h o f c o n t r a c t i s a r e q u i r e d 
e l e m e n t i n a b r e a c h - o f - c o n t r a c t c l a i m . See S h a f f e r  
v. R e g i o n s F i n . C o r p . , 29 So. 3d 872 , 880 ( A l a . 
2009) ( q u o t i n g R e y n o l d s M e t a l s Co. v. H i l l , 825 So. 
2d 100, 105 ( A l a . 2002)) ("'The e l e m e n t s o f a 
b r e a c h - o f - c o n t r a c t c l a i m u n d e r Alabama l a w a r e (1) 
a v a l i d c o n t r a c t b i n d i n g t h e p a r t i e s ; (2) t h e 
p l a i n t i f f ' s p e r f o r m a n c e u n d e r t h e c o n t r a c t ; (3) t h e 
d e f e n d a n t ' s n o n p e r f o r m a n c e ; and (4) r e s u l t i n g 
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damages.'"). I n s u b m i t t i n g e v i d e n c e i n d i c a t i n g t h a t 
B r o o k s had i m m e d i a t e l y begun w o r k i n g w i t h t h e 
G r e a t e r M o b i l e P h y s i c i a n s Group a f t e r l e a v i n g 
F r a n k l i n H e a l t h , F r a n k l i n p r e s e n t e d s u b s t a n t i a l 
e v i d e n c e i n d i c a t i n g t h a t B r o o k s was u n a b l e t o p r o v e 
damages i n t h i s c a s e . B r o o k s f a i l e d t o s u b m i t any 
e v i d e n c e t o t h e c o n t r a r y . However, B r o o k s ' s f a i l u r e 
t o s u b m i t e v i d e n c e o f damages i s , a l o n e , an 
i n s u f f i c i e n t b a s i s f o r a summary j u d g m e n t . 

"'Alabama l a w p r o v i d e s f o r n o m i n a l damages 
i f a b r e a c h o f c o n t r a c t i s p r o v e n , even i f 
a b r e a c h - o f - c o n t r a c t p l a i n t i f f c a n n o t p r o v e 
a c t u a l damages. Knox Ker s h a w , I n c . v. 
K e r s h a w , 552 So. 2d 126, 128 ( A l a . 1989) 
( " I t i s w e l l s e t t l e d , h owever, t h a t once a 
b r e a c h o f c o n t r a c t has been e s t a b l i s h e d , as 
i t was i n t h i s c a s e , t h e n o n b r e a c h i n g p a r t y 
i s e n t i t l e d t o n o m i n a l damages even i f 
t h e r e was a f a i l u r e o f p r o o f r e g a r d i n g 
a c t u a l d amages."); see a l s o James S. Kemper  
& Co. S o u t h e a s t , I n c . v. Cox & A s s o c s . ,  
I n c . , 434 So. 2d 1380 , 1385 ( A l a . 1983) 
("When t h e e v i d e n c e e s t a b l i s h e s a b r e a c h , 
even i f o n l y t e c h n i c a l , t h e r e i s n o t h i n g 
d i s c r e t i o n a r y a b o u t t h e award o f n o m i n a l 
d a mages."). Thus, even i f J o n e s and t h e 
c o m p a n i e s f a i l e d t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e o f a c t u a l damages, H a m i l t o n w o u l d 
n o t be e n t i t l e d t o a summary judgment on 
t h e b r e a c h - o f - c o n t r a c t c l a i m on t h a t 
g r o u n d . ' 

" J o n e s v. H a m i l t o n , 53 So. 3d 134, 142 ( A l a . C i v . 
App. 2 0 1 0 ) . A c c o r d i n g l y , t h e summary judgment on 
B r o o k s ' s b r e a c h - o f - c o n t r a c t c l a i m c o u l d n o t p r o p e r l y 
be e n t e r e d on t h e b a s i s o f B r o o k s ' s a p p a r e n t l a c k o f 
damages a l o n e . " 

B r o o k s I , 53 So. 3d a t 935-36. 
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F r a n k l i n c o n t e n d s t h a t t h e above l a n g u a g e somehow 

c o n s t i t u t e d a h o l d i n g t h a t t h e t r i a l c o u r t s h o u l d have e n t e r e d 

a judgment i n f a v o r o f B r o o k s f o r n o m i n a l damages. F r a n k l i n 

m i s u n d e r s t o o d t h i s c o u r t ' s h o l d i n g i n B r o o k s I ; we t h e r e f o r e 

t a k e t h i s o p p o r t u n i t y t o c l a r i f y o u r d e c i s i o n . 

On remand, " ' t h e t r i a l c o u r t ' s d u t y i s t o c o m p l y w i t h t h e 

a p p e l l a t e mandate " a c c o r d i n g t o i t s t r u e i n t e n t and m e a n i n g , 

as d e t e r m i n e d by t h e d i r e c t i o n s g i v e n by t h e r e v i e w i n g  

c o u r t . " ' " Ex p a r t e J o n e s , 774 So. 2d 607, 608 ( A l a . C i v . App. 

2000) ( q u o t i n g W a l k e r v. C a r o l i n a M i l l s Lumber Co., 441 So. 2d 

980 , 982 ( A l a . C i v . App. 1 9 8 3 ) , q u o t i n g i n t u r n Ex p a r t e  

A labama Power Co., 431 So. 2d 151, 155 ( A l a . 1 9 8 3 ) ) . To t h e 

e x t e n t t h a t F r a n k l i n had a r g u e d i t was e n t i t l e d t o a summary 

judgment b e c a u s e B r o o k s had f a i l e d t o s u b m i t e v i d e n c e 

r e b u t t i n g F r a n k l i n ' s a s s e r t i o n t h a t he had n o t s u f f e r e d any 

damages, we h e l d t h a t t h a t g r o u n d a l o n e i s i n s u f f i c i e n t t o 

s u s t a i n a summary j u d g m e n t . The l a w s e t f o r t h i n t h e above 

d i s c u s s i o n e x p l a i n s t h a t , a l t h o u g h a summary judgment i s 

o r d i n a r i l y p r o p e r i f a nonmovant f a i l s t o p r e s e n t s u b s t a n t i a l 

e v i d e n c e t o r e b u t a " f a c t " a s s e r t e d by a movant, t h a t g e n e r a l 

r u l e i s i n a p p l i c a b l e when a nonmovant f a i l s t o s u b m i t e v i d e n c e 
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o f damages i n a b r e a c h - o f - c o n t r a c t c l a i m , b e c a u s e , i f t h e 

nonmovant can show t h a t t h e c o n t r a c t had i n f a c t been 

b r e a c h e d , t h e nonmovant i s e n t i t l e d t o r e c o v e r a t l e a s t 

n o m i n a l damages. 

A f t e r p o i n t i n g o u t t h e w e l l s e t t l e d l a w t h a t a 

p l a i n t i f f ' s f a i l u r e t o s u b m i t e v i d e n c e o f damages c a n n o t 

r e s u l t i n t h e e n t r y o f a summary ju d g m e n t i n f a v o r o f a 

d e f e n d a n t i n a b r e a c h - o f - c o n t r a c t a c t i o n , we went on t o 

d i s c u s s F r a n k l i n ' s f a i l u r e t o meet i t s b u r d e n p u r s u a n t t o R u l e 

5 6 ( c ) , A l a . R. C i v . P., o f d e m o n s t r a t i n g t h a t no g e n u i n e 

i s s u e s o f m a t e r i a l f a c t e x i s t e d as t o o t h e r e l e m e n t s o f 

B r o o k s ' s b r e a c h - o f - c o n t r a c t c l a i m and F r a n k l i n ' s f a i l u r e t o 

d e m o n s t r a t e t h a t i t was e n t i t l e d t o a summary judgment as a 

m a t t e r o f l a w . I d . a t 937. I n B r o o k s I , t h i s c o u r t made no 

d e t e r m i n a t i o n as t o w h e t h e r F r a n k l i n had b r e a c h e d t h e 

employment c o n t r a c t a t i s s u e , and we d i d n o t make any 

d e t e r m i n a t i o n as t o w h e t h e r B r o o k s w o u l d u l t i m a t e l y p r e v a i l on 

t h a t i s s u e . A f a i r r e a d i n g o f o u r o p i n i o n i n d i c a t e s t h a t we 

d e t e r m i n e d t h a t t h e r e were s t i l l g e n u i n e i s s u e s o f m a t e r i a l 

f a c t t o be d e t e r m i n e d , and, t h e r e f o r e , we remanded t h e c a u s e 

f o r f u r t h e r l i t i g a t i o n o f t h e i s s u e . Our o p i n i o n i n B r o o k s I 
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s h o u l d n o t be r e a d as h o l d i n g t h a t , as t o B r o o k s ' s b r e a c h - o f -

c o n t r a c t c l a i m , t h e t r i a l c o u r t s h o u l d have e n t e r e d a judgment 

a w a r d i n g B r o o k s n o m i n a l damages r a t h e r t h a n a summary judgment 

i n f a v o r o f F r a n k l i n . 

F o r t h e above r e a s o n s , t h e t r i a l c o u r t ' s judgment 

a w a r d i n g n o m i n a l damages t o B r o o k s i s r e v e r s e d , and t h i s c a u s e 

i s once a g a i n remanded w i t h i n s t r u c t i o n s t o t h e t r i a l c o u r t t o 

p r o c e e d w i t h t h e l i t i g a t i o n o f t h i s c a s e i n a manner 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 
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