REL: 8/19/11

Notice: [his opinicn 1s zubjcct to formal zcovizion pefore ociclication in The advance
sneens of Southern Reporter. Readsrs are requested to netify the Reporter of Decisions,
AZzbame Apcclletce Courts, 300 DoxTor Avenug, MonTgoncezy, Alakcama 361C4-3741  ((334)
225%-0649), of any “veoegrephloal or othesr srrors, In order that cozrections may be made
coforce the ocinlon s crzinzed in Southern Reporter.

ALABAMA COURT OF CIVIL APPEALS

SPECIAL TERM, 2011

2100222

Daniel Lawrence Edwards and Earl Parker
v.
Melester Ford, Karen Rene Ford, and Melesian A. Ford Allen
Appeal from Perry Circuit Court

(CV-01-121)

BRYAN, Judge.

Daniel Lawrence Edwards and FEarl Parker appeal from a
Judgment establishing the location of a boundary line. We
dismiss the appeal with respect to Parker and affirm the

Judgment of the trial court.
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Edwards owns a parcel of land that is coterminous with
parcels owned by Melester Ford ("Melester") and Melesian A.
Ford Allen ("Melesian"). Edwards's parcel, which is in Section
17 in Perry County, lies immediately south of Melester's and
Melesian's parcels, which are in Section 8§ in Perry County.
Edwards, Melester, and Melesian agree that a segment of the
section line separating Section 17 from Section & ("the
gsection 1lineg") constitutes their common Dboundary line;
however, they disagree regarding the location of the section
line. Edwards contends that the secticn line is located north
of a gravel road that runs generally east and west ("the
gravel road"). Melester and Melesian contend that the section
line i1s located south of the gravel road.

Karen Rene Ford ("Rene") owns a parcel of land located in
Section § that does not abut Edwards's parcel. Parker owns a
parcel of land located in Perry Ccunty that is in the vicinity
of the parcels cowned by Edwards, Melester, Melesian, and Rene
but does not abut any of them.

On October 30, 2001, Melester, Melesian, and Rene sued
Edwards and Parker, alleging that Edwards and Parker had

trespassed on their land and attempted tce erect a fence on the
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parcels of Melester and Melesian. Their complaint stated (1)
a claim seeking a Judgment declaring the location of the
boundary line separating Melester's and Melesian's parcels
from Edwards's parcel and (2} a claim of trespass. Edwards and
Parker answered the complaint with a general denial and
asserted a counterclaim seeking an atterney fee pursuant to
the Alabama Litigation Accountability Act ("the ALAA"), § 12-
18-270 et seg., Ala. Code 1975.

The trial court, sitting without a Jjury, received
evidence ore tenus on February 19 and July 7, 2004. On
December 1, 2006, the trial court entered an order stating
that the primary i1ssue for determination was the location of
the section line and appointing Glen McCord, a registered land
surveyor, to determine the location of the secticn line. On
March 5, 2008, the tCrial court entered an order stating Chat
McCord had completed his survey, ordering the parties to
obtain coples of the survey from McCord, crdering the parties
to file any objections to McCord's survey on or before March
31, 2008, and scheduling a final hearing for April 9, 2008.
McCord's survey depicted the section line as being located

south of the gravel rocad.
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When no objection to McCord's survey was filed 1in
accordance with the trial court's March 5, 2008, order, the
trial court, on November 32, 2008, entered an order stating:

"This matter has been kbefore the Court pending
completion of the courlt ¢ordered survey and Lhe same
having been received by the parties and filed with

the Court it is hereby ORDERED, ADJUDGED AND DECREED

that the survey filed by Mr. Glen McCord is hereby

adopted, approved, and incorporated in this order as

the official boundary between the parties, their

heirs, assignees and/or successors.,"

On November 19, 2008, Edwards and Parker filed a motion
to wvacate the trial court's November 3, 2008, order. As
grounds, Edwards and Parker asserted, among other things:

"1. That Glen McCord has not shown CLhe parties where

the property lines are on the ground which 1is

necessary for the benefit ¢f the parties.,

"2. That the parties deserve a hearing in this

matter and to have the right to take testimeny from

Glen McCord under oath relative Lo comparing his

survey to the other surveys which have been done in

this case."

On November 24, 2008, Melester, Melesian, and Rene objected to
FEdwards and Parker's motion to wvacate the trial court's
November 3, 2008, order. On January 13, 2009, the parties
Jointly filed a pleading in which they expressly consented to

extend the time for the trial court to rule on Edwards and

Parker's meotion to vacate the November 3, 2008, order until
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the trial court could hear the motion and enter an order
ruling on it.

On October 13, 2010, the trial court held an evidentiary
hearing regarding Edwards and Parker's motion to vacate the
trial court's Novembker 2, 2008, order. On QOctober 25, 2010,
the trial court entered an order stating:

"This matter came before the Court on [Edwards

and Parker's] motion to set aside the November 3,

2008, order and, having considered the same, it is

ORDERED, ADJUDGED AND DECREED said moticn is denied

and the boundaries established by the survey of Mr.

Glen McCord shall be marked and set as the

identifying lines."

On November 29, 2010, Edwards and PFarker appealed to the
supreme court, which transferred the appeal to this court
pursuant to § 12-2-7(6), Ala. Code 1975,

Initially, we note that the judgment of the trial ccurt
did not expressly rule on the trespass claim ¢f Melester,
Melesian, and Rene or the ALAA counterclaim of Edwards and
Parker. We also note that Parker concedes in his brief to this
court that he deces not own an interest in any of the parcels
of land affected by the trial court's determination regarding

the location of the bcundary line. Althcugh the parties have

not raised the issue whether this court has jurisdiction cver
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the appeal, "'jurisdictional matters are of such magnitude
that we take notice of them at any time and do s0 even ¢x mero

motu.'" Stone v. Halevy, 812 So. 2d 1245, 1245-4¢ {(Ala. Civ.

App. 2001) (guoting Wallace v. Tee Javs Mfg. Co., 689 So. 2d

210, 211 {(Ala. Civ. App. 1997)).

The absence from the trial court's judgment of an express
ruling regarding the trespass claim and the ALAA counterclaim
raises an issue regarding this court's jurisdiction bkecause,
"[o]lrdinarily, only a final judgment will support an agpeal"
and "[a]ln order that does not dispose of all c¢claims or
determine the richts and lizkilities of all the parties to an
action 1s generally not final." Stone, 812 So. 2d at 1zZ4e.

However, in Hingle v. Gann, 368 So. 2d 22, 24 (Ala. 1979), the

supreme court treated a judgment that established a boundary
line but did not expressly rule on the parties' trespass
claims as impliedly denying those trespass claims.

Accordingly, based on Hingle v. Gann, we treat the judgment of

the trial court Iin the case now before us as having impliedly

denied Melester, Melesian, and Rene's trespass c¢laim.-

'Melester, Melesian, and Rene have not cross-appealed the
implied denial of their trespass claim. Therefore, the
propriety of that ruling is not before us,

&
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Moreover, Alabama courts have held that a trial court's entry
of a judgment without specifically reserving jurisdiction over
an ALAA claim constitutes an implied denial of that claim. See

McGough v. G & A, Tnc., 999 S5o. 24 §98, 503 (Ala. Civ. App.

2007) . Therefore, in the case now before us, the absence of
any mention of Edwards and Parker's ALAA counterclaim in the
trial court's judgment constituted an implied denial of that
counterclaim. Accordingly, we cconclude that the judgment of
the trial court is a final, appealable Jjudgment.

However, Parker's concession that he does not own an
interest in any of the parcels of land affected by the trial
court's determination regarding the boundary line establishes
that he was not aggrieved by that determinaticon. A party that
is not aggrieved by a trial court's judgment lacks standing to
appeal from that judgment, and this court lacks jurisdiction

over such an appeal. See Bucc Bldg. Constructors, Inc. v.

Maver Flec. Supplyv Co., 960 So. 2d 707, 711-12 (Ala. Civ. App.

2006) . Accordingly, we conclude that, because Parker was not

‘Edwards and Parker have not argued that the trial court
erred in impliedly denyling their ALAA counterclaim. Therefocre,
they have waived that 1ssue. See Boshell v. Keith, 418 Sco. 2d
89, 92 (Ala. 1982) ("When an appellant fails to argue an issue
in its bkrief, that issue is waived.").
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aggrieved by the trial court's determination regarding the
boundary line, we lack Jurisdiction over the appeal insofar as
he purports to appeal that determination, and, therefore, we
dismiss the appeal with respect to Parker.

We will now consider Edwards's argument that the trial
court erred in determining the boundary line. In Todd v,
Owens, 592 5o. 2d 534, 535 (Ala. 1991), the supreme court
stated the applicable standard of review:

"'"[A] Judgment establishing a Dboundary
line Dbetween cotermincus landowners on
evidence submitted ore tenus is presumed to
be correct and need only be supported by
credible evidence. If so supported, the
trial court's conclusions will not be
disturbed on appeal unless plainly
erroneous or manifestly unjust." Tidwell v,
Strickler, 457 So. 2d 365, 267 (Ala. 1984)
(citations omitted) .’

"Garringer v, Wingard, 585 So. 2d 8¢%8, 899 (Ala.
1991) . The presumption of correctness 1s especlially
strong in boundary line dispute cases because it is
difficult for the appellate court to review the
evidence in such cases. Bearden v, Fllison, 560 So.
24 1042 (Ala. 1990)."

Edwards argues that the Jjudgment of the trial cocurt
establishing the boundary line where it is located on McCord's
survey 1s not supported by credible evidence and is plainly

and palpably erroneous.



2100222

During the ore tenus proceeding in 2004, the parties
introduced a number of surveys and maps prepared over the
vears by registered land survevors. Some of the surveys and
maps do not depict the gravel road and, therefore, shed no
light on the issue whether the section line is located ncrth
or south of the gravel road. Scme of the surveys and maps
depict the section line as being located north of the gravel
road, while others depict the section line as being located
south of the gravel road. There was testimony indicating that
some of the landmarks used by some of the earlier surveyors in
locating the section 1line have Dbeen removed. Presumably
because the surveys that had been introduced into evidence
during the 2004 ore tenus proceeding were 1in conflict
regarding the location of the section line, the trial court
appointed McCord to prepare a survey. The McCord survey
depicted the section line as being located south of the rocad
and thus supported Melester and Melesian's contention
regarding the lcocation of the section line. Although Edwards
contends on appeal that his guestioning of McCord at the
October 13, 2010, hearing indicates that McCord's survey was

not reliable, whether McCord's survey 1s reliabkle 1s a
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gquestion of fact. In ore tenus proceedings, the trial court is
the sole Judge of the facts and of the credibility of the

witnesses. Woods v. Woods, 653 So. 2d 212, 3214 (Ala. Civ. App.

1994). McCord testified that his survey was accurate and
reliable. Consequently, the trial court, as the sole judge of
the facts and of the credibility of the witnesses, could have,
and presumably did, find that McCord's testimony that his
survey was accurate and reliable was credible, and this court
cannot substitute its judgment for that of the trial court in

that regard. See Gladden v. Gladden, 942 So. 2d 362, 369 (Ala.

Civ. App. 2005).

Gilven the surveys supporting the trial ccurt's judgment,
including the McCord survey 1tself, we cannot hcld that the
trial court's determination regarding the location of the
boundary line 1s elther unsupported by c¢redible evidence or
plainly erronecus and manifestly unjust. Accordingly, we
affirm the judgment of the trial court.

APPEAL DISMISSED AS TO EARL PARKER; AFFIRMED.

Pittman and Mocre, JJ., concur.

Thompson, P.J., and Thomas, J., concur 1in the result,
without writings.
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