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Edwards owns a p a r c e l o f l a n d t h a t i s c o t e r m i n o u s w i t h 

p a r c e l s owned by M e l e s t e r F o r d ( " M e l e s t e r " ) and M e l e s i a n A. 

F o r d A l l e n ( " M e l e s i a n " ) . E d w a r d s ' s p a r c e l , w h i c h i s i n S e c t i o n 

17 i n P e r r y C o u n t y , l i e s i m m e d i a t e l y s o u t h o f M e l e s t e r ' s and 

M e l e s i a n ' s p a r c e l s , w h i c h a r e i n S e c t i o n 8 i n P e r r y C o u n t y . 

E d w a r d s , M e l e s t e r , a n d M e l e s i a n a g r e e t h a t a segment o f t h e 

s e c t i o n l i n e s e p a r a t i n g S e c t i o n 17 f r o m S e c t i o n 8 ( " t h e 

s e c t i o n l i n e " ) c o n s t i t u t e s t h e i r common b o u n d a r y l i n e ; 

h o w e v e r , t h e y d i s a g r e e r e g a r d i n g t h e l o c a t i o n o f t h e s e c t i o n 

l i n e . Edwards c o n t e n d s t h a t t h e s e c t i o n l i n e i s l o c a t e d n o r t h 

o f a g r a v e l r o a d t h a t r u n s g e n e r a l l y e a s t and w e s t ( " t h e 

g r a v e l r o a d " ) . M e l e s t e r and M e l e s i a n c o n t e n d t h a t t h e s e c t i o n 

l i n e i s l o c a t e d s o u t h o f t h e g r a v e l r o a d . 

K a r e n Rene F o r d ("Rene") owns a p a r c e l o f l a n d l o c a t e d i n 

S e c t i o n 8 t h a t does n o t a b u t E d w a r d s ' s p a r c e l . P a r k e r owns a 

p a r c e l o f l a n d l o c a t e d i n P e r r y C o u n t y t h a t i s i n t h e v i c i n i t y 

o f t h e p a r c e l s owned by E d w a r d s , M e l e s t e r , M e l e s i a n , and Rene 

b u t does n o t a b u t any o f them. 

On O c t o b e r 30, 2001, M e l e s t e r , M e l e s i a n , and Rene s u e d 

Edwards and P a r k e r , a l l e g i n g t h a t Edwards and P a r k e r h a d 

t r e s p a s s e d on t h e i r l a n d a n d a t t e m p t e d t o e r e c t a f e n c e on t h e 
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p a r c e l s o f M e l e s t e r and M e l e s i a n . T h e i r c o m p l a i n t s t a t e d ( 1 ) 

a c l a i m s e e k i n g a j u d g m e n t d e c l a r i n g t h e l o c a t i o n o f t h e 

b o u n d a r y l i n e s e p a r a t i n g M e l e s t e r ' s and M e l e s i a n ' s p a r c e l s 

f r o m E d w a r d s ' s p a r c e l and ( 2 ) a c l a i m o f t r e s p a s s . Edwards and 

P a r k e r a n s w e r e d t h e c o m p l a i n t w i t h a g e n e r a l d e n i a l and 

a s s e r t e d a c o u n t e r c l a i m s e e k i n g an a t t o r n e y f e e p u r s u a n t t o 

t h e A l abama L i t i g a t i o n A c c o u n t a b i l i t y A c t ( " t h e A L A A " ) , § 1 2 ¬

19-270 e t s e q . , A l a . Code 1975. 

The t r i a l c o u r t , s i t t i n g w i t h o u t a j u r y , r e c e i v e d 

e v i d e n c e o r e t e n u s on F e b r u a r y 19 and J u l y 7, 2004. On 

December 1, 2006, t h e t r i a l c o u r t e n t e r e d an o r d e r s t a t i n g 

t h a t t h e p r i m a r y i s s u e f o r d e t e r m i n a t i o n was t h e l o c a t i o n o f 

t h e s e c t i o n l i n e and a p p o i n t i n g G l e n McCord, a r e g i s t e r e d l a n d 

s u r v e y o r , t o d e t e r m i n e t h e l o c a t i o n o f t h e s e c t i o n l i n e . On 

M a r c h 5, 2008, t h e t r i a l c o u r t e n t e r e d an o r d e r s t a t i n g t h a t 

M c C o r d h a d c o m p l e t e d h i s s u r v e y , o r d e r i n g t h e p a r t i e s t o 

o b t a i n c o p i e s o f t h e s u r v e y f r o m McCord, o r d e r i n g t h e p a r t i e s 

t o f i l e any o b j e c t i o n s t o McCord's s u r v e y on o r b e f o r e M a r c h 

3 1 , 2008, and s c h e d u l i n g a f i n a l h e a r i n g f o r A p r i l 9, 2008. 

McCord's s u r v e y d e p i c t e d t h e s e c t i o n l i n e as b e i n g l o c a t e d 

s o u t h o f t h e g r a v e l r o a d . 
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When no o b j e c t i o n t o McCord's s u r v e y was f i l e d i n 

a c c o r d a n c e w i t h t h e t r i a l c o u r t ' s M a r c h 5, 2008, o r d e r , t h e 

t r i a l c o u r t , on November 3, 2008, e n t e r e d an o r d e r s t a t i n g : 

" T h i s m a t t e r has b e e n b e f o r e t h e C o u r t p e n d i n g 
c o m p l e t i o n o f t h e c o u r t o r d e r e d s u r v e y a n d t h e same 
h a v i n g b e e n r e c e i v e d b y t h e p a r t i e s and f i l e d w i t h 
t h e C o u r t i t i s h e r e b y ORDERED, ADJUDGED AND DECREED 
t h a t t h e s u r v e y f i l e d b y Mr. G l e n M c C o r d i s h e r e b y 
a d o p t e d , a p p r o v e d , a n d i n c o r p o r a t e d i n t h i s o r d e r as 
t h e o f f i c i a l b o u n d a r y b e t w e e n t h e p a r t i e s , t h e i r 
h e i r s , a s s i g n e e s a n d / o r s u c c e s s o r s . " 

On November 19, 2008, Edwards an d P a r k e r f i l e d a m o t i o n 

t o v a c a t e t h e t r i a l c o u r t ' s November 3, 2008, o r d e r . As 

g r o u n d s , Edwards and P a r k e r a s s e r t e d , among o t h e r t h i n g s : 

" 1 . T h a t G l e n M c C o r d has n o t shown t h e p a r t i e s where 
t h e p r o p e r t y l i n e s a r e on t h e g r o u n d w h i c h i s 
n e c e s s a r y f o r t h e b e n e f i t o f t h e p a r t i e s . 

" 2 . T h a t t h e p a r t i e s d e s e r v e a h e a r i n g i n t h i s 
m a t t e r and t o have t h e r i g h t t o t a k e t e s t i m o n y f r o m 
G l e n M c C o r d u n d e r o a t h r e l a t i v e t o c o m p a r i n g h i s 
s u r v e y t o t h e o t h e r s u r v e y s w h i c h have b e e n done i n 
t h i s c a s e . " 

On November 24, 2008, M e l e s t e r , M e l e s i a n , and Rene o b j e c t e d t o 

Edwards and P a r k e r ' s m o t i o n t o v a c a t e t h e t r i a l c o u r t ' s 

November 3, 2008, o r d e r . On J a n u a r y 13, 2009, t h e p a r t i e s 

j o i n t l y f i l e d a p l e a d i n g i n w h i c h t h e y e x p r e s s l y c o n s e n t e d t o 

e x t e n d t h e t i m e f o r t h e t r i a l c o u r t t o r u l e on Edwards and 

P a r k e r ' s m o t i o n t o v a c a t e t h e November 3, 2008, o r d e r u n t i l 
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t h e t r i a l c o u r t c o u l d h e a r t h e m o t i o n and e n t e r an o r d e r 

r u l i n g on i t . 

On O c t o b e r 13, 2010, t h e t r i a l c o u r t h e l d an e v i d e n t i a r y 

h e a r i n g r e g a r d i n g Edwards and P a r k e r ' s m o t i o n t o v a c a t e t h e 

t r i a l c o u r t ' s November 3, 2008, o r d e r . On O c t o b e r 25, 2010, 

t h e t r i a l c o u r t e n t e r e d an o r d e r s t a t i n g : 

" T h i s m a t t e r came b e f o r e t h e C o u r t on [ E d w a r d s 
and P a r k e r ' s ] m o t i o n t o s e t a s i d e t h e November 3, 
2008, o r d e r and, h a v i n g c o n s i d e r e d t h e same, i t i s 
ORDERED, ADJUDGED AND DECREED s a i d m o t i o n i s d e n i e d 
and t h e b o u n d a r i e s e s t a b l i s h e d by t h e s u r v e y o f Mr. 
G l e n M c C o r d s h a l l be m a r k e d and s e t as t h e 
i d e n t i f y i n g l i n e s . " 

On November 29, 2010, Edwards and P a r k e r a p p e a l e d t o t h e 

supreme c o u r t , w h i c h t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

I n i t i a l l y , we n o t e t h a t t h e ju d g m e n t o f t h e t r i a l c o u r t 

d i d n o t e x p r e s s l y r u l e on t h e t r e s p a s s c l a i m o f M e l e s t e r , 

M e l e s i a n , and Rene o r t h e ALAA c o u n t e r c l a i m o f Edwards and 

P a r k e r . We a l s o n o t e t h a t P a r k e r c o n c e d e s i n h i s b r i e f t o t h i s 

c o u r t t h a t he does n o t own an i n t e r e s t i n any o f t h e p a r c e l s 

o f l a n d a f f e c t e d by t h e t r i a l c o u r t ' s d e t e r m i n a t i o n r e g a r d i n g 

t h e l o c a t i o n o f t h e b o u n d a r y l i n e . A l t h o u g h t h e p a r t i e s have 

n o t r a i s e d t h e i s s u e w h e t h e r t h i s c o u r t has j u r i s d i c t i o n o v e r 
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t h e a p p e a l , " ' j u r i s d i c t i o n a l m a t t e r s a r e o f s u c h m a g n i t u d e 

t h a t we t a k e n o t i c e o f them a t any t i m e and do so e v e n ex mero  

motu.'" S t o n e v. H a l e y , 812 So. 2d 1245, 1245-46 ( A l a . C i v . 

App. 2001) ( q u o t i n g W a l l a c e v. Tee J a y s M f g . Co., 689 So. 2d 

210, 211 ( A l a . C i v . App. 1 9 9 7 ) ) . 

The a b s e n c e f r o m t h e t r i a l c o u r t ' s j u d g m e n t o f an e x p r e s s 

r u l i n g r e g a r d i n g t h e t r e s p a s s c l a i m a n d t h e ALAA c o u n t e r c l a i m 

r a i s e s an i s s u e r e g a r d i n g t h i s c o u r t ' s j u r i s d i c t i o n b e c a u s e , 

" [ o ] r d i n a r i l y , o n l y a f i n a l j u d g m e n t w i l l s u p p o r t an a p p e a l " 

and " [ a ] n o r d e r t h a t does n o t d i s p o s e o f a l l c l a i m s o r 

d e t e r m i n e t h e r i g h t s a n d l i a b i l i t i e s o f a l l t h e p a r t i e s t o an 

a c t i o n i s g e n e r a l l y n o t f i n a l . " S t o n e , 812 So. 2d a t 1246. 

However, i n H i n g l e v. Gann, 368 So. 2d 22, 24 ( A l a . 1 9 7 9 ) , t h e 

supreme c o u r t t r e a t e d a j u d g m e n t t h a t e s t a b l i s h e d a b o u n d a r y 

l i n e b u t d i d n o t e x p r e s s l y r u l e on t h e p a r t i e s ' t r e s p a s s 

c l a i m s as i m p l i e d l y d e n y i n g t h o s e t r e s p a s s c l a i m s . 

A c c o r d i n g l y , b a s e d on H i n g l e v. Gann, we t r e a t t h e j u d g m e n t o f 

t h e t r i a l c o u r t i n t h e c a s e now b e f o r e us as h a v i n g i m p l i e d l y 

d e n i e d M e l e s t e r , M e l e s i a n , and Rene's t r e s p a s s c l a i m . 1 

1 M e l e s t e r , M e l e s i a n , and Rene have n o t c r o s s - a p p e a l e d t h e 
i m p l i e d d e n i a l o f t h e i r t r e s p a s s c l a i m . T h e r e f o r e , t h e 
p r o p r i e t y o f t h a t r u l i n g i s n o t b e f o r e u s . 
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M o r e o v e r , A labama c o u r t s have h e l d t h a t a t r i a l c o u r t ' s e n t r y 

o f a judgment w i t h o u t s p e c i f i c a l l y r e s e r v i n g j u r i s d i c t i o n o v e r 

an ALAA c l a i m c o n s t i t u t e s an i m p l i e d d e n i a l o f t h a t c l a i m . See  

McGough v. G & A, I n c . , 999 So. 2d 898, 903 ( A l a . C i v . App. 

2 0 0 7 ) . T h e r e f o r e , i n t h e c a s e now b e f o r e u s , t h e a b s e n c e o f 

any m e n t i o n o f Edwards and P a r k e r ' s ALAA c o u n t e r c l a i m i n t h e 

t r i a l c o u r t ' s j u d g m e n t c o n s t i t u t e d an i m p l i e d d e n i a l o f t h a t 

c o u n t e r c l a i m . 2 A c c o r d i n g l y , we c o n c l u d e t h a t t h e j u d g m e n t o f 

t h e t r i a l c o u r t i s a f i n a l , a p p e a l a b l e j u d g m e n t . 

However, P a r k e r ' s c o n c e s s i o n t h a t he does n o t own an 

i n t e r e s t i n any o f t h e p a r c e l s o f l a n d a f f e c t e d b y t h e t r i a l 

c o u r t ' s d e t e r m i n a t i o n r e g a r d i n g t h e b o u n d a r y l i n e e s t a b l i s h e s 

t h a t he was n o t a g g r i e v e d b y t h a t d e t e r m i n a t i o n . A p a r t y t h a t 

i s n o t a g g r i e v e d b y a t r i a l c o u r t ' s j u d gment l a c k s s t a n d i n g t o 

a p p e a l f r o m t h a t j u d g m e n t , and t h i s c o u r t l a c k s j u r i s d i c t i o n 

o v e r s u c h an a p p e a l . See Buco B l d g . C o n s t r u c t o r s , I n c . v.  

Mayer E l e c . S u p p l y Co., 960 So. 2d 707, 711-12 ( A l a . C i v . App. 

2 0 0 6 ) . A c c o r d i n g l y , we c o n c l u d e t h a t , b e c a u s e P a r k e r was n o t 

2 E d w a r d s and P a r k e r have n o t a r g u e d t h a t t h e t r i a l c o u r t 
e r r e d i n i m p l i e d l y d e n y i n g t h e i r ALAA c o u n t e r c l a i m . T h e r e f o r e , 
t h e y have w a i v e d t h a t i s s u e . See B o s h e l l v. K e i t h , 418 So. 2d 
89, 92 ( A l a . 1982) ("When an a p p e l l a n t f a i l s t o a r g u e an i s s u e 
i n i t s b r i e f , t h a t i s s u e i s w a i v e d . " ) . 
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a g g r i e v e d b y t h e t r i a l c o u r t ' s d e t e r m i n a t i o n r e g a r d i n g t h e 

b o u n d a r y l i n e , we l a c k j u r i s d i c t i o n o v e r t h e a p p e a l i n s o f a r as 

he p u r p o r t s t o a p p e a l t h a t d e t e r m i n a t i o n , and, t h e r e f o r e , we 

d i s m i s s t h e a p p e a l w i t h r e s p e c t t o P a r k e r . 

We w i l l now c o n s i d e r E d w a r d s ' s argument t h a t t h e t r i a l 

c o u r t e r r e d i n d e t e r m i n i n g t h e b o u n d a r y l i n e . I n Todd v. 

Owens, 592 So. 2d 534, 535 ( A l a . 1 9 9 1 ) , t h e supreme c o u r t 

s t a t e d t h e a p p l i c a b l e s t a n d a r d o f r e v i e w : 

" ' " [ A ] j u d g m e n t e s t a b l i s h i n g a b o u n d a r y 
l i n e b e t w e e n c o t e r m i n o u s l a n d o w n e r s on 
e v i d e n c e s u b m i t t e d o r e t e n u s i s p r e s u m e d t o 
be c o r r e c t and n e e d o n l y be s u p p o r t e d by 
c r e d i b l e e v i d e n c e . I f so s u p p o r t e d , t h e 
t r i a l c o u r t ' s c o n c l u s i o n s w i l l n o t be 
d i s t u r b e d on a p p e a l u n l e s s p l a i n l y 
e r r o n e o u s o r m a n i f e s t l y u n j u s t . " T i d w e l l v. 
S t r i c k l e r , 457 So. 2d 365, 367 ( A l a . 1984) 
( c i t a t i o n s o m i t t e d ) . ' 

" G a r r i n g e r v. W i n g a r d , 585 So. 2d 898, 899 ( A l a . 
1 9 9 1 ) . The p r e s u m p t i o n o f c o r r e c t n e s s i s e s p e c i a l l y 
s t r o n g i n b o u n d a r y l i n e d i s p u t e c a s e s b e c a u s e i t i s 
d i f f i c u l t f o r t h e a p p e l l a t e c o u r t t o r e v i e w t h e 
e v i d e n c e i n s u c h c a s e s . B e a r d e n v. E l l i s o n , 560 So. 
2d 1042 ( A l a . 1 9 9 0 ) . " 

Edwards a r g u e s t h a t t h e j u d g m e n t o f t h e t r i a l c o u r t 

e s t a b l i s h i n g t h e b o u n d a r y l i n e where i t i s l o c a t e d on McCord's 

s u r v e y i s n o t s u p p o r t e d b y c r e d i b l e e v i d e n c e and i s p l a i n l y 

and p a l p a b l y e r r o n e o u s . 
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D u r i n g t h e o r e t e n u s p r o c e e d i n g i n 2004, t h e p a r t i e s 

i n t r o d u c e d a number o f s u r v e y s a n d maps p r e p a r e d o v e r t h e 

y e a r s b y r e g i s t e r e d l a n d s u r v e y o r s . Some o f t h e s u r v e y s and 

maps do n o t d e p i c t t h e g r a v e l r o a d and, t h e r e f o r e , s h e d no 

l i g h t on t h e i s s u e w h e t h e r t h e s e c t i o n l i n e i s l o c a t e d n o r t h 

o r s o u t h o f t h e g r a v e l r o a d . Some o f t h e s u r v e y s and maps 

d e p i c t t h e s e c t i o n l i n e as b e i n g l o c a t e d n o r t h o f t h e g r a v e l 

r o a d , w h i l e o t h e r s d e p i c t t h e s e c t i o n l i n e as b e i n g l o c a t e d 

s o u t h o f t h e g r a v e l r o a d . T h e r e was t e s t i m o n y i n d i c a t i n g t h a t 

some o f t h e l a n d m a r k s u s e d by some o f t h e e a r l i e r s u r v e y o r s i n 

l o c a t i n g t h e s e c t i o n l i n e h ave been removed. P r e s u m a b l y 

b e c a u s e t h e s u r v e y s t h a t h a d bee n i n t r o d u c e d i n t o e v i d e n c e 

d u r i n g t h e 2004 o r e t e n u s p r o c e e d i n g were i n c o n f l i c t 

r e g a r d i n g t h e l o c a t i o n o f t h e s e c t i o n l i n e , t h e t r i a l c o u r t 

a p p o i n t e d M c C o r d t o p r e p a r e a s u r v e y . The M c C o r d s u r v e y 

d e p i c t e d t h e s e c t i o n l i n e as b e i n g l o c a t e d s o u t h o f t h e r o a d 

and t h u s s u p p o r t e d M e l e s t e r and M e l e s i a n ' s c o n t e n t i o n 

r e g a r d i n g t h e l o c a t i o n o f t h e s e c t i o n l i n e . A l t h o u g h Edwards 

c o n t e n d s on a p p e a l t h a t h i s q u e s t i o n i n g o f M c C o r d a t t h e 

O c t o b e r 13, 2010, h e a r i n g i n d i c a t e s t h a t McCord's s u r v e y was 

n o t r e l i a b l e , w h e t h e r McCord's s u r v e y i s r e l i a b l e i s a 
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q u e s t i o n o f f a c t . I n o r e t e n u s p r o c e e d i n g s , t h e t r i a l c o u r t i s 

t h e s o l e j u d g e o f t h e f a c t s a n d o f t h e c r e d i b i l i t y o f t h e 

w i t n e s s e s . Woods v. Woods, 653 So. 2d 312, 314 ( A l a . C i v . App. 

1 9 9 4 ) . M c C o r d t e s t i f i e d t h a t h i s s u r v e y was a c c u r a t e and 

r e l i a b l e . C o n s e q u e n t l y , t h e t r i a l c o u r t , as t h e s o l e j u d g e o f 

t h e f a c t s and o f t h e c r e d i b i l i t y o f t h e w i t n e s s e s , c o u l d h a v e , 

and p r e s u m a b l y d i d , f i n d t h a t McCord's t e s t i m o n y t h a t h i s 

s u r v e y was a c c u r a t e a n d r e l i a b l e was c r e d i b l e , and t h i s c o u r t 

c a n n o t s u b s t i t u t e i t s j u dgment f o r t h a t o f t h e t r i a l c o u r t i n 

t h a t r e g a r d . See G l a d d e n v. G l a d d e n , 942 So. 2d 362, 369 ( A l a . 

C i v . App. 2 0 0 5 ) . 

G i v e n t h e s u r v e y s s u p p o r t i n g t h e t r i a l c o u r t ' s j u d g m e n t , 

i n c l u d i n g t h e M c C o r d s u r v e y i t s e l f , we c a n n o t h o l d t h a t t h e 

t r i a l c o u r t ' s d e t e r m i n a t i o n r e g a r d i n g t h e l o c a t i o n o f t h e 

b o u n d a r y l i n e i s e i t h e r u n s u p p o r t e d by c r e d i b l e e v i d e n c e o r 

p l a i n l y e r r o n e o u s and m a n i f e s t l y u n j u s t . A c c o r d i n g l y , we 

a f f i r m t h e judgment o f t h e t r i a l c o u r t . 

APPEAL DISMISSED AS TO EARL PARKER; AFFIRMED. 

P i t t m a n and Moore, J J . , c o n c u r . 

Thompson, P . J . , a n d Thomas, J . , c o n c u r i n t h e r e s u l t , 
w i t h o u t w r i t i n g s . 
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