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BRYAN, Judge. 

A . J . Brown ("A.J.") appeals from a judgment c a n c e l i n g two 

deeds e x e c u t e d by Robert B a r r y Brown ("R.B.") on J u l y 21, 

2006, on the ground t h a t t h e y had r e s u l t e d from A.J.'s 

e x e r c i s i n g undue i n f l u e n c e over R.B. We d i s m i s s the ap p e a l i n 
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p a r t and a f f i r m the judgment of the t r i a l c o u r t . 1 

R.B. and E m i l y Brown ("Emily") m a r r i e d i n 1952 and had 

f o u r c h i l d r e n ; A . J . i s the youngest of those f o u r c h i l d r e n . On 

March 12, 2006, R.B. s u f f e r e d a s t r o k e . On March 28, 2006, the 

DeKalb P r o b a t e C o u r t a p p o i n t e d A . J . and one o f h i s s i b l i n g s , 

Robert Donald Brown, t o s e r v e as temporary c o n s e r v a t o r s and 

g u a r d i a n s f o r R.B.; however, the l a s t e x t e n s i o n of t h e i r 

appointments e x p i r e d on May 26, 2006, and t h e i r appointments 

were not extended beyond t h a t d a t e . On J u l y 21, 2006, R.B. 

e x e c u t e d two deeds c o n v e y i n g l a n d t o A . J . ; one o f the deeds 

was a w a r r a n t y deed and the o t h e r was a q u i t c l a i m deed. On 

J u l y 25, 2006, an a t t o r n e y was a p p o i n t e d t o s e r v e as 

c o n s e r v a t o r and g u a r d i a n f o r R.B. On August 7, 2006, R.B. 

e x e c u t e d a deed c o n v e y i n g p r o p e r t y t o E m i l y . 

On August 29, 2006, E m i l y sued A . J . and R.B. i n the 

1 T h i s i s the second time A . J . and h i s mother, E m i l y Brown, 
have been b e f o r e t h i s c o u r t . R.B., who was A.J.'s f a t h e r and 
E m i l y ' s husband, d i e d on October 12, 2007, and E m i l y f i l e d i n 
the DeKalb P r o b a t e C o u r t a p e t i t i o n t o p r o b a t e a w i l l t h a t 
R.B. had e x e c u t e d i n 1957. A . J . f i l e d a c o n t e s t o f the 1957 
w i l l i n the DeKalb P r o b a t e C o u r t . The w i l l c o n t e s t was l a t e r 
removed t o the DeKalb C i r c u i t C o u r t . The DeKalb C i r c u i t C o u r t 
then e n t e r e d a summary judgment i n f a v o r of E m i l y , and A . J . 
appealed. In Brown v. Brown, 21 So. 3d 1 ( A l a . C i v . App. 
2009), t h i s c o u r t a f f i r m e d the summary judgment i n f a v o r o f 
E m i l y . 
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DeKalb C i r c u i t C o u r t . In her c o m p l a i n t , as amended, E m i l y 

s t a t e d c l a i m s s e e k i n g the c a n c e l l a t i o n of the two J u l y 21, 

2006, deeds c o n v e y i n g p r o p e r t y from R.B. t o A . J . and c l a i m s 

s e e k i n g damages from A . J . based on v a r i o u s t h e o r i e s . Her 

c l a i m s s e e k i n g c a n c e l l a t i o n o f the J u l y 21, 2006, deeds 

a s s e r t e d t h a t the deeds were due t o be c a n c e l e d on the grounds 

(1) t h a t they p u r p o r t e d t o convey, w i t h o u t her consent, 

p r o p e r t y i n which she owned a homestead i n t e r e s t ; (2) t h a t 

they had r e s u l t e d from A.J.'s e x e r c i s i n g undue i n f l u e n c e over 

R.B.; and (3) t h a t they were e x e c u t e d by R.B. when he l a c k e d 

the r e q u i s i t e mental competency. 

R.B., who was r e p r e s e n t e d by h i s c o n s e r v a t o r and 

g u a r d i a n , and A . J . f i l e d s e p a r a t e answers denying the 

a l l e g a t i o n s of E m i l y ' s c o m p l a i n t . In a d d i t i o n , they j o i n t l y 

f i l e d a c o u n t e r c l a i m s t a t i n g a c l a i m s e e k i n g the c a n c e l l a t i o n 

o f the August 7, 2006, deed c o n v e y i n g p r o p e r t y from R.B. t o 

E m i l y and c l a i m s s e e k i n g damages from E m i l y based on v a r i o u s 

t h e o r i e s . 

R.B. d i e d on October 12, 2007, and the DeKalb P r o b a t e 

Court a p p o i n t e d a s p e c i a l a d m i n i s t r a t o r o f h i s e s t a t e . The 

s p e c i a l a d m i n i s t r a t o r moved t o s u b s t i t u t e R.B.'s e s t a t e as a 
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p a r t y i n t h i s a c t i o n , and the t r i a l c o u r t g r a n t e d t h a t motion. 

On March 13, 2008, the s p e c i a l a d m i n i s t r a t o r moved f o r a 

summary judgment w i t h r e s p e c t t o R.B.'s c l a i m s e e k i n g the 

c a n c e l l a t i o n of the August 7, 2006, deed c o n v e y i n g p r o p e r t y 

from R.B. t o E m i l y . A l t h o u g h the r e c o r d does not appear t o 

c o n t a i n a p l e a d i n g i n which the s p e c i a l a d m i n i s t r a t o r a s s e r t e d 

a c l a i m s e e k i n g the c a n c e l l a t i o n o f the two J u l y 21, 2006, 

deeds c o n v e y i n g p r o p e r t y from R.B. t o A . J . , the r e c o r d 

c o n t a i n s a motion t h a t was f i l e d by the s p e c i a l a d m i n i s t r a t o r 

on A p r i l 2, 2008, s e e k i n g a summary judgment w i t h r e s p e c t t o 

such a c l a i m . On May 23, 2008, the t r i a l c o u r t e n t e r e d an 

o r d e r g r a n t i n g the s p e c i a l a d m i n i s t r a t o r ' s summary-judgment 

motion w i t h r e s p e c t t o h i s c l a i m s e e k i n g the c a n c e l l a t i o n o f 

the August 7, 2006, deed on the ground t h a t R.B. was 

r e p r e s e n t e d by a c o n s e r v a t o r and g u a r d i a n on t h a t date and, 

t h e r e f o r e , l a c k e d the power t o execute the August 7, 2006, 

deed. However, the May 23, 2008, o r d e r d e n i e d the s p e c i a l 

a d m i n i s t r a t o r ' s summary-judgment motion w i t h r e s p e c t t o h i s 

c l a i m s e e k i n g the c a n c e l l a t i o n of the two J u l y 21, 2006, deeds 

because the t r i a l c o u r t c o n c l u d e d t h a t R.B. was not 

r e p r e s e n t e d by a c o n s e r v a t o r and g u a r d i a n on the date he 
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ex e c u t e d those deeds and t h a t a genuine i s s u e o f m a t e r i a l f a c t 

e x i s t e d r e g a r d i n g whether R.B. was m e n t a l l y competent when he 

ex e c u t e d those deeds. 

Subsequently, E m i l y was a p p o i n t e d e x e c u t r i x o f R.B.'s 

e s t a t e , and h i s e s t a t e was r e a l i g n e d as a p l a i n t i f f . A . J . then 

moved f o r a judgment on the p l e a d i n g s w i t h r e s p e c t t o R.B.'s 

e s t a t e on the ground t h a t R.B.'s e s t a t e had not p l e a d e d any 

c l a i m s a g a i n s t A . J . , and the t r i a l c o u r t g r a n t e d t h a t motion. 

On J u l y 2, 2009, the t r i a l c o u r t b i f u r c a t e d the r e m a i n i n g 

c l a i m s f o r t r i a l . The t r i a l c o u r t o r d e r e d t h a t E m i l y ' s c l a i m s 

s e e k i n g c a n c e l l a t i o n o f the two J u l y 21, 2006, deeds co n v e y i n g 

p r o p e r t y from R.B. t o A . J . would be t r i e d by the t r i a l c o u r t 

s i t t i n g w i t h o u t a j u r y and t h a t , a f t e r those c l a i m s were 

a d j u d i c a t e d , a l l o t h e r pending c l a i m s would be t r i e d by a 

j u r y . 

E m i l y ' s c l a i m s s e e k i n g c a n c e l l a t i o n of the two J u l y 21, 

2006, deeds were t r i e d i n a bench t r i a l on F e b r u a r y 18 and 19, 

and A p r i l 27 and 28, 2010. In May 2010, E m i l y and A . J . each 

f i l e d p o s t t r i a l b r i e f s . In a d d i t i o n t o a r g u i n g t h a t he was 

e n t i t l e d t o p r e v a i l on the m e r i t s w i t h r e s p e c t t o E m i l y ' s 

c l a i m s s e e k i n g c a n c e l l a t i o n o f the J u l y 21, 2006, deeds, A . J . 

5 



2100205 

a s s e r t e d i n h i s p o s t t r i a l b r i e f t h a t he was e n t i t l e d t o a 

judgment d e c l a r i n g t h a t E m i l y had never owned any i n t e r e s t i n 

the p r o p e r t y t h a t was the s u b j e c t of one of the J u l y 21, 2006, 

deeds, i . e . , the q u i t c l a i m deed, because, he s a i d , the 

e v i d e n c e had e s t a b l i s h e d t h a t ( 1 ) R.B. and E m i l y had e x e c u t e d 

two deeds, one on December 27, 2002, and the o t h e r on January 

2, 2003, i n which t h e y had deeded t o A . J . and h i s son, s u b j e c t 

t o l i f e e s t a t e s r e s e r v e d by R.B. and E m i l y , the p r o p e r t y t h a t 

was the s u b j e c t o f the J u l y 21, 2006, q u i t c l a i m deed and ( 2 ) 

t h a t E m i l y had never owned an i n t e r e s t i n t h a t p r o p e r t y and, 

t h e r e f o r e , c o u l d not r e s e r v e a l i f e e s t a t e i n i t i n the 

December 27, 2002, and January 2, 2003, deeds. Thus, A . J . 

argued, upon R.B.'s death on October 12, 2007, h i s l i f e e s t a t e 

e x p i r e d and A . J . and h i s son became the owners of the e n t i r e 

f e e - s i m p l e i n t e r e s t i n the p r o p e r t y t h a t was the s u b j e c t o f 

the J u l y , 21, 2006, q u i t c l a i m deed r e g a r d l e s s o f whether the 

J u l y 21, 2006, q u i t c l a i m deed was v a l i d . 

On August 12, 2010, the t r i a l c o u r t e n t e r e d a judgment 

a d j u d i c a t i n g E m i l y ' s c l a i m s s e e k i n g c a n c e l l a t i o n of the J u l y 

21, 2006, deeds. In p e r t i n e n t p a r t , the August 12, 2010, 

judgment s t a t e s : 
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"[R.B.] d i e d on October 12, 2007. On March 12, 
2006, he s u f f e r e d a massive s t r o k e t h a t l e f t him 
s e v e r e l y p a r a l y z e d . As a r e s u l t of the s t r o k e , he 
was i n i t i a l l y h o s p i t a l i z e d a t E r l a n g e r M e d i c a l 
C e n t e r i n Chattanooga, Tennessee, l a t e r moved t o 
S i s k i n R e h a b i l i t a t i o n C e n t e r , and then t o S t a n d i f e r 
P l a c e N u r s i n g Home i n Chattanooga, where he 
remained, except f o r a f o u r - d a y s t a y w i t h A . J . i n 
May 2006, u n t i l September 28, 2006, a t which time he 
r e t u r n e d t o h i s home i n DeKalb County, Alabama. 

"[R.B.] accumulated s u b s t a n t i a l l a n d h o l d i n g s i n 
DeKalb County d u r i n g h i s l i f e t i m e , some by purchase 
and some by i n h e r i t a n c e from h i s f a m i l y . The deeds 
t h a t the c o u r t i s asked t o s e t a s i d e conveyed 1285 
a c r e s o f farm l a n d t o A . J . v a l u e d a t 1.5 t o 2 
m i l l i o n d o l l a r s . Other p r o p e r t y r e m a i n i n g i n 
[ R . B . ' s ] name a t the time of h i s death c o n s i s t e d o f 
a c a b i n , two undeveloped l o t s , and a t r a c t 
c o n t a i n i n g 114 a c r e s . The m a r i t a l r e s i d e n c e l o c a t e d 
on 69-acre t r a c t was conveyed by [R.B.] t o [ E m i l y ] , 
p r i o r t o h i s death. 

"[R.B.] and [ E m i l y ] were m a r r i e d i n 1952 and had 
f o u r c h i l d r e n : C i n d y Brown Meadows, Robert Donald 
Brown, C h r i s Brown, and A r t h u r James Brown, a/k/a 
A . J . Over the y e a r s , [R.B.] and [ E m i l y ] Brown 
conveyed v a r i o u s t r a c t s o f p r o p e r t y t o t h e i r 
c h i l d r e n , and t h e y a l l l i v e d on f a m i l y p r o p e r t y i n 
c l o s e p r o x i m i t y t o each o t h e r . [ R . B . ] , a l s o known as 
' B e a r ' was a b i g man w i t h a s t r o n g p e r s o n a l i t y and 
was c o n s i d e r e d head of the Brown f a m i l y . Ownership 
of l a n d was i m p o r t a n t t o him, and h i s use o f the 
l a n d was h i s and [ E m i l y ' s ] p r i m a r y source of income 
f o r s e v e r a l y e a rs p r i o r t o the time of h i s s t r o k e . 
T h i s income c o n s i s t e d o f s e l l i n g f i s h i n g and h u n t i n g 
r i g h t s on the l a n d , s e l l i n g t i m b e r from the l a n d , 
and r e c e i v i n g payments from the U.S. Department of 
A g r i c u l t u r e [ ( ' t h e USDA')] by p l a c i n g c e r t a i n l a n d 
i n t o i t s farm and t i m b e r programs. [R.B. and E m i l y ] 
s o l d a t r a c t of l a n d i n 1992 f o r a s u b s t a n t i a l sum, 
u s i n g the proceeds t o pay o f f a l o a n and t o b u i l d 
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the m a r i t a l r e s i d e n c e . 

"The f i r s t b a s i s a s s e r t e d by [ E m i l y ] f o r s e t t i n g 
a s i d e the s u b j e c t conveyances i s t h a t the l a n d s 
conveyed by [R.B.] t o A . J . were p a r t o f [R.B. and 
E m i l y ' s ] homestead and c o u l d not be conveyed by 
[R.B.] w i t h o u t her a s s e n t . A . J . i n s i s t s , however, 
t h a t the homestead i s l i m i t e d t o the m a r i t a l 
r e s i d e n c e and the 69-acre t r a c t upon which i t i s 
l o c a t e d , a t r a c t t h a t i s s e p a r a t e and a p a r t from and 
not c o n t i g u o u s t o the l a n d s conveyed t o him by 
[R.B.] 

" [ E m i l y ] m a i n t a i n s t h a t a [']homestead['] i s the 
home where a f a m i l y r e s i d e s and any a d j o i n i n g or 
appurtenant l a n d used f o r the f a m i l y ' s comfort and  
sustenance. She p o i n t s t o the f a c t t h a t a 
s u b s t a n t i a l p o r t i o n o f [R.B. and E m i l y ' s ] annual 
income a t the time of [R.B.'s] s t r o k e came from USDA 
payments, and t h a t the l a n d t h a t produced these 
payments i s a p o r t i o n o f the l a n d t h a t was conveyed 
by [R.B.] t o A . J . on J u l y 21, 2006. Once these 
conveyances t o A.J . o c c u r r e d , the USDA payments went 
t o him. [Emily] m a i n t a i n s t h a t because the l a n d 
conveyed t o A . J . was used f o r the f a m i l y ' s 
sustenance, i t i s p a r t of the homestead. 

"By s t a t u t e , no conveyance o f the homestead by 
a m a r r i e d person s h a l l be v a l i d w i t h o u t the 
v o l u n t a r y s i g n a t u r e and a s s e n t o f the husband or 
w i f e . S e c t i o n 6-10-3, Code of Alabama (1975). In 
c o n s t r u i n g the d e f i n i t i o n of [']homestead['] as used 
i n t h i s s t a t u t e , the Alabama Supreme Court has 
g e n e r a l l y found i t t o be l i m i t e d t o p r o p e r t y 
c o n s i s t i n g o f a home and l a n d not e x c e e d i n g i n v a l u e 
$5,000 and 160 a c r e s i n a r e a . See Sims v. Cox, 611 
So. 2d 339 ( A l a . 1992). 

" G i v e n the f a c t t h a t the m a r i t a l r e s i d e n c e o f 
[R.B. and Emi l y ] and the 69-acre t r a c t on which i t 
i s l o c a t e d f a r exceeds i n v a l u e the $5,000 
l i m i t a t i o n , such r e s i d e n c e and acreage b e i n g 
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e s t i m a t e d t o have a v a l u e of no l e s s than $300,000 
t o $350,000, and the f u r t h e r f a c t t h a t i t i s l o c a t e d 
on a t r a c t s e p a r a t e and a p a r t from the l a n d t h a t was 
conveyed t o A . J . , the c o u r t f i n d s t h a t the l a n d 
conveyed t o A . J . i s not p a r t o f the homestead and 
t h a t the conveyance d i d not r e q u i r e the s i g n a t u r e of 
[ E m i l y ] . 

"Next, [Emily] contends t h a t the conveyance 
from [R.B.] t o A . J . r e s u l t e d from undue i n f l u e n c e . 
A . J . d e n i e s t h i s a l l e g a t i o n . 

"The r e s o l u t i o n o f t h i s i s s u e i s g u i d e d by some 
w e l l e s t a b l i s h e d p r i n c i p l e s of law. The r e l a t i o n of 
p a r e n t and c h i l d i s per se a c o n f i d e n t i a l one w i t h 
the law presuming t h a t the p a r e n t i s the dominant 
s p i r i t . In such i n s t a n c e s , the law f u r t h e r presumes 
t h a t any t r a n s a c t i o n between the p a r e n t and c h i l d i s 
f r e e from undue i n f l u e n c e . I f , however, i t i s made 
t o appear t o the r e a s o n a b l e s a t i s f a c t i o n of the 
c o u r t t h a t the c h i l d , and not the p a r e n t , i s the 
dominant s p i r i t , then the presumption i s r e v e r s e d 
and the burden of p r o o f s h i f t s t o the c h i l d who has 
b e n e f i t t e d from the t r a n s a c t i o n t o show t h a t the 
t r a n s a c t i o n was f a i r , j u s t , and e q u i t a b l e i n e v e r y 
r e s p e c t and t h a t i t was not the r e s u l t of undue 
i n f l u e n c e . C handler v. C h a n d l e r, 514 So. 2d 1307 
( A l a . 1987); D i l l a r d v. Hovater, 254 A l a . 616, 49 
So. 2d 151 (1950). 

"Undue i n f l u e n c e w i t h r e s p e c t t o g i f t s and 
conveyances i n t e r v i v o s may e x i s t w i t h o u t e i t h e r 
c o e r c i o n or f r a u d . I t may r e s u l t e n t i r e l y from the 
c o n f i d e n t i a l r e l a t i o n , w i t h o u t a c t i v i t y i n the 
d i r e c t i o n of e i t h e r c o e r c i o n or f r a u d on the p a r t o f 
the b e n e f i c i a r y o c c u p y i n g the p o s i t i o n of dominant 
i n f l u e n c e . I t i s upon the p e r s o n o c c u p y i n g the 
p o s i t i o n o f dominant i n f l u e n c e not o n l y t o a b s t a i n 
from d e c e i t and duress but t o a f f i r m a t i v e l y guard 
the i n t e r e s t s of the weaker p a r t y so t h a t t h e i r 
d e a l i n g may be upon a p l a n e of e q u a l i t y and a t arm's 
l e n g t h . C handler v. C h a n d l e r, s u p r a . 
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" A . J . has c i t e d f o r the c o u r t ' s c o n s i d e r a t i o n 
the r e c e n t l y d e c i d e d case of Murphy v. Motherway, 
[[Ms. 2090037, J u l y 23, 2010] So. 3d ( A l a . 
C i v . App. 2 0 1 0 ) ] , f o r the p r o p o s i t i o n t h a t t h e r e 
must be i n t e r f e r e n c e by the a l l e g e d l y dominant p a r t y 
and such i n t e r f e r e n c e must go beyond mere compliance 
w i t h the v o l u n t a r y d i r e c t i o n s of the weaker p a r t y . 
The Murphy case, however d e a l s p r i m a r i l y w i t h a w i l l 
c o n t e s t , and i t i s w e l l e s t a b l i s h e d t h a t a d i f f e r e n t 
s t a n d a r d a p p l i e s i n a w i l l c o n t e s t than i n an i n t e r 
v i v o s t r a n s f e r . C handler v. C h a n d l e r, s u p r a . The 
c o u r t f i n d s n o t h i n g i n Murphy, sup r a , t h a t changes 
the w e l l e s t a b l i s h e d p r i n c i p l e s s e t f o r t h i n 
C h a n d l e r, s u p r a . 

" I n d e t e r m i n i n g whether [R.B.] was the dominant 
s p i r i t i n the t r a n s a c t i o n between him and A . J . on 
J u l y 21, 2006, the s t a t e of [R.B.'s] p h y s i c a l and 
mental h e a l t h becomes a p r i m a r y c o n s i d e r a t i o n . 

"[R.B.] was 72 y e a rs of age a t the time of the 
t r a n s a c t i o n . There i s e v i d e n c e t h a t the s t r o k e he 
s u f f e r e d on March 12, 2006, was a hemorrhagic s t r o k e 
t h a t d e s t r o y e d the thalamus p o r t i o n o f h i s b r a i n . 
The severe p a r a l y s i s t h a t he s u f f e r e d l e f t him 
b e d r i d d e n except on those o c c a s i o n s when he was 
removed from the bed w i t h a l i f t . H i s speech was 
i m p a i r e d , and h i s c o g n i t i v e f u n c t i o n damaged. F o r 
some p e r i o d f o l l o w i n g the s t r o k e he was i n c a p a b l e of 
r e c e i v i n g nourishment except through a f e e d i n g tube. 

"Dr. W i l l i a m H. Coleman, a m e d i c a l d o c t o r who 
a l s o h o l d s a masters degree and a PhD i n anatomy, 
t e s t i f i e d t h a t i n j u r y t o the thalamus such as [R.B.] 
s u f f e r e d i m p a i r s s h o r t - t e r m memory, d e s t r o y s one's 
a b i l i t y t o p e r f o r m e x e c u t i v e f u n c t i o n s , and a f f e c t s 
one's a b i l i t y t o reason and u n d e r s t a n d the 
r a m i f i c a t i o n s of t h e i r d e c i s i o n s . Dr. Coleman 
t e s t i f i e d t h a t i n h i s o p i n i o n a p e r s o n who s u f f e r e d 
a s t r o k e l i k e the one [R.B.] s u f f e r e d was not 
c a pable of making d e c i s i o n s about p r o p e r t y , and t h a t 
because of the t o t a l dependency caused by the 
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s t r o k e , one c o u l d be v e r y e a s i l y i n f l u e n c e d by 
o t h e r s . 

"A l e t t e r from one of [R.B.'s] t r e a t i n g 
p h y s i c i a n s d a t e d A p r i l 18, 2006, s t a t e d t h a t [R.B.] 
was unable t o manage any f i n a n c i a l a f f a i r s and t h a t 
he needed a g u a r d i a n . A . J . and h i s b r o t h e r , Robert 
Donald Brown, t h e r e a f t e r s e r v e d f o r a p e r i o d as 
t h e i r f a t h e r ' s g u a r d i a n s and c o n s e r v a t o r s , and, i n 
t h a t c a p a c i t y , t r a n s a c t e d b u s i n e s s a f f a i r s t h a t 
would n o r m a l l y have been h a n d l e d by t h e i r f a t h e r . 
A . J . a l s o t r a n s a c t e d some a f f a i r s f o r h i s f a t h e r 
p u r s u a n t t o a power o f a t t o r n e y . A . J . and h i s 
b r o t h e r a l s o made h e a l t h d e c i s i o n s f o r t h e i r f a t h e r 
a t h i s r e q u e s t . 

"There i s e v i d e n c e t h a t [R.B.] was capable a t 
times a f t e r the s t r o k e o f c o n v e r s i n g r a t i o n a l l y w i t h 
f a m i l y members, c a r e g i v e r s , and a t t o r n e y s , and t h a t 
he s c o r e d s a t i s f a c t o r i l y on a 'mini-mental exam.' A 
p s y c h i a t r i s t examined [R.B.] on J u l y 22, 2006, the 
day a f t e r the conveyances were ex e c u t e d , and 
c o n c l u d e d t h a t he d i d not have impairment of mental 
f u n c t i o n s on t h a t d a t e . The p s y c h i a t r i s t t e s t i f i e d 
t h a t [R.B.] e x p r e s s e d a d e s i r e t o make a w i l l or 
o t h e r d i s p o s i t i o n o f some l a n d but made no mention 
of h a v i n g made conveyances the day b e f o r e . The 
p s y c h i a t r i s t was unaware a t the time t h a t [R.B.] had 
made the conveyances. 

"[R.B.'s] c o g n i t i v e s t a t u s was not c o n s t a n t . The 
n u r s e s ' notes a t S t a n d i f e r P l a c e f o r June 28, 2008, 
r e f l e c t t h a t [R.B.'s] c o g n i t i v e s t a t u s and s e l f -
s u f f i c i e n c y had d e t e r i o r a t e d . T h e i r notes f o r J u l y 
10, 2006, s t a t e d t h a t [R.B.] was somewhat confused, 
and the notes f o r J u l y 20, 2006, s t a t e t h a t he had 
d i f f i c u l t y f i n d i n g words and f i n i s h i n g t h o u g h t s . 

" [ E m i l y ] t e s t i f i e d t h a t her husband e n j o y e d 
p l a y i n g s o l i t a i r e p r i o r t o the s t r o k e but was 
i n c a p a b l e o f d o i n g so a f t e r w a r d . She t e s t i f i e d t h a t 
he d i d not l i k e t o l e a v e h i s room a t S t a n d i f e r 
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P l a c e , but on o c c a s i o n s when he d i d so and she would 
r o l l him back t o h i s room, he sometimes would not 
r e c o g n i z e the room as b e i n g h i s room. One o f the 
sons, Robert [Donald] Brown, t e s t i f i e d t h a t one day 
h i s f a t h e r f a i l e d t o r e c o g n i z e h i s grandson whom he 
had been v e r y c l o s e t o b e f o r e the s t r o k e . He a l s o 
t e s t i f i e d t h a t h i s f a t h e r a c t e d much l i k e a c h i l d . 

" I t i s u n d i s p u t e d t h a t f o l l o w i n g the s t r o k e , 
[R.B.] became t o t a l l y dependent on o t h e r s f o r a l l of 
h i s needs, and t h a t c o n d i t i o n c o n t i n u e d u n t i l h i s 
death. He r e l i e d upon o t h e r s t o make h i s h e a l t h - c a r e 
d e c i s i o n s and t o a t t e n d t o h i s b u s i n e s s a f f a i r s . One 
of the people he r e l i e d upon most h e a v i l y was A . J . 

" C o n s i d e r i n g the e v i d e n c e as a whole and 
p a r t i c u l a r l y [R.B.'s] s t a t e of t o t a l dependence on 
o t h e r s f o l l o w i n g the s t r o k e , the c o u r t i s r e a s o n a b l y 
s a t i s f i e d by s u b s t a n t i a l e v i d e n c e t h a t h i s dominion 
i n the p a r e n t - c h i l d r e l a t i o n s h i p had ceased a t the 
time of the conveyances here i n q u e s t i o n and t h a t , 
i n h i s r e l a t i o n s h i p w i t h A . J . , A . J . had come t o 
occupy the p o s i t i o n o f dominance. 

" I t f o l l o w s from t h i s c o n c l u s i o n t h a t the 
conveyances t o A . J . by h i s f a t h e r on J u l y 21, 2006, 
are presumed t o be the p r o d u c t of undue i n f l u e n c e 
and A . J . has the burden of showing t h a t the 
t r a n s a c t i o n was f a i r , j u s t , and e q u i t a b l e i n eve r y 
r e s p e c t . 

" A . J . has o f f e r e d c r e d i t a b l e e v i d e n c e t h a t h i s 
f a t h e r had e x p r e s s e d h i s i n t e n t i o n f o r [A.J.] t o 
have the l a n d s t h a t were the s u b j e c t o f the 
conveyances because [R.B.] b e l i e v e d t h a t A . J . would 
h o l d the la n d s and keep them t o g e t h e r f o r f u t u r e 
g e n e r a t i o n s . A . J . t e s t i f i e d t h a t , c o n s i s t e n t w i t h 
t h a t e x p r e s s i o n o f i n t e n t , h i s f a t h e r r e q u e s t e d and 
i n s i s t e d t h a t he secure the s e r v i c e s of an a t t o r n e y 
t o p r e p a r e the deeds. 

" A . J . d i d , i n f a c t , make arrangements f o r and 
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pay an a t t o r n e y t o p r e p a r e the deeds and t o come t o 
S t a n d i f e r P l a c e t o oversee t h e i r e x e c u t i o n by h i s 
f a t h e r . 

" R o b ert [Donald] Brown t e s t i f i e d , however, t h a t 
A . J . 'hounded' t h e i r f a t h e r t o make deeds, and 
[Emily] t e s t i f i e d t h a t on one o c c a s i o n when she 
walked i n t o her husband's room a t S t a n d i f e r P l a c e , 
A . J . was bent over [R.B.] t e l l i n g him what p r o p e r t y 
he s h o u l d deed t o [R.B. and E m i l y ' s ] son, C h r i s . 

"Because t h e r e i s s u b s t a n t i a l e v i d e n c e o f 
[R.B.'s] e x p r e s s e d d e s i r e f o r A . J . t o have the 
s u b j e c t p r o p e r t y , the c o u r t i s not c o n v i n c e d t h a t 
the conveyances t o A . J . r e s u l t e d from f r a u d or 
c o e r c i o n . The c o u r t f i n d s , however, t h a t A . J . has 
f a i l e d t o overcome the presumption of undue 
i n f l u e n c e and has f a i l e d t o show t h a t the 
conveyances t o him were f a i r , j u s t , and e q u i t a b l e i n 
e v e r y r e s p e c t . Moreover, A . J . has f a i l e d t o show 
t h a t , i n a r r a n g i n g f o r the conveyances t o be made, 
he was a f f i r m a t i v e l y g u a r d i n g the i n t e r e s t s of h i s 
f a t h e r . 

"By t a k i n g t i t l e t o the l a n d s and, t h e r e b y , 
becoming the r e c i p i e n t of the USDA payments, A . J . 
d e p r i v e d h i s f a t h e r and mother of those payments 
which had been a s u b s t a n t i a l p a r t o f t h e i r t o t a l 
income i n the r e c e n t p a s t . In 2005, the year 
i m m e d i a t e l y p r i o r t o [R.B.'s] s t r o k e , [R.B. and 
E m i l y ' s ] income t a x r e t u r n r e p o r t e d t o t a l t a x a b l e 
income of $13,859, of which $13,265 came from USDA 
payments. [Emily] t e s t i f i e d t h a t her husband had 
f r e q u e n t l y s t a t e d t h a t the payments from USDA would 
be t h e i r r e t i r e m e n t income. The t e r m i n a t i o n o f those 
payments t o [R.B.] and [Emily] a f t e r the conveyances 
t o A . J . was i n c o n s i s t e n t w i t h such e x p r e s s i o n s of 
[R.B.'s] i n t e n t . There i s a l s o e v i d e n c e t h a t [R.B.] 
and [Emily] had d i s c u s s e d d e v i s i n g the s u b j e c t l a n d s 
t o A . J . a t t h e i r d eaths, a s c e n a r i o t h a t would have 
a l l o w e d A . J . t o e v e n t u a l l y own the l a n d s but a l s o 
a l l o w e d [R.B.] and [Emily] t o r e t a i n the income from 
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them d u r i n g t h e i r l i f e t i m e s . 

"For the reasons s e t f o r t h , the c o u r t f i n d s t h a t 
the deeds e x e c u t e d by [R.B.] t o A . J . ... on J u l y 21, 
2006, were the p r o d u c t of undue i n f l u e n c e on the 
p a r t of A . J . ... and are due be s e t a s i d e and 
v a c a t e d . I t i s unnecessary f o r the c o u r t t o address 
the i s s u e of whether [R.B.] was m e n t a l l y incompetent 
t o execute the deeds. 

" A c c o r d i n g l y , i t i s adjudged and d e c r e e d t h a t 
the deeds e x e c u t e d by R.B. ... t o A . J . ... b e a r i n g 
date of J u l y 21, 2006, ... are hereby s e t a s i d e and 
v a c a t e d . " 

A f t e r the t r i a l c o u r t e n t e r e d the August 12, 2010, 

judgment, A . J . f i l e d a p o s t t r i a l motion a s k i n g the t r i a l c o u r t 

t o r e c o n s i d e r the August 12, 2010, judgment. He a l s o f i l e d a 

motion p u r s u a n t t o Rule 1 5 ( b ) , A l a . R. C i v . P. A.J.'s Rule 

15(b) motion a l l e g e d t h a t the i s s u e whether E m i l y had ever 

owned an i n t e r e s t i n the p r o p e r t y t h a t was the s u b j e c t of the 

J u l y 21, 2006, q u i t c l a i m deed had been t r i e d w i t h o u t o b j e c t i o n 

by E m i l y . The Rule 15(b) motion f u r t h e r a l l e g e d t h a t the 

e v i d e n c e had e s t a b l i s h e d ( 1 ) t h a t R.B. and E m i l y had e x e c u t e d 

deeds d a t e d December 27, 2002, and January 2, 2003, co n v e y i n g 

t o A . J . and h i s son, s u b j e c t t o l i f e e s t a t e s r e s e r v e d by R.B. 

and E m i l y , the p r o p e r t y t h a t was the s u b j e c t of the J u l y 21, 

2006, q u i t c l a i m deed and ( 2 ) t h a t E m i l y had never owned an 

i n t e r e s t i n t h a t p r o p e r t y and, t h e r e f o r e , c o u l d not have 

14 



2100205 

r e s e r v e d a l i f e e s t a t e i n i t . Thus, a c c o r d i n g t o A . J . , upon 

R.B.'s death on October 12, 2007, R.B.'s l i f e e s t a t e had 

e x p i r e d and A . J . and h i s son had become the owners of the 

e n t i r e f e e - s i m p l e i n t e r e s t i n t h a t p r o p e r t y r e g a r d l e s s of 

whether the J u l y 21, 2006, q u i t c l a i m deed was v a l i d . The Rule 

15(b) motion asked the t r i a l c o u r t ( 1 ) t o amend the p l e a d i n g s 

t o s t a t e a c l a i m by A . J . s e e k i n g a d e t e r m i n a t i o n t h a t E m i l y 

had never owned an i n t e r e s t i n t h a t p r o p e r t y and ( 2 ) t o e n t e r 

an o r d e r d e t e r m i n i n g the ownership of t h a t p r o p e r t y . 

On October 6, 2010, the t r i a l c o u r t d e n i e d A.J.'s motion 

t o r e c o n s i d e r the August 12, 2010, judgment and h i s Rule 15(b) 

motion. A l t h o u g h the August 12, 2010, judgment was not a f i n a l 

judgment because i t had d i s p o s e d of fewer than a l l the 

p a r t i e s ' c l a i m s , see Heaston v. Nabors, 889 So. 2d 588, 590 

( A l a . C i v . App. 2004) ("A f i n a l judgment i s one t h a t d i s p o s e s 

of a l l the c l a i m s and c o n t r o v e r s i e s between the p a r t i e s . " ) , 

and a l t h o u g h the t r i a l c o u r t had not c e r t i f i e d the August 12, 

2010, judgment as a f i n a l judgment purs u a n t t o Rule 5 4 ( b ) , 

A l a . R. C i v . P., A . J . n o n e t h e l e s s f i l e d a n o t i c e of a p p e a l t o 

the supreme c o u r t on November 16, 2010. On December 1, 2010, 

the supreme c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t 
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pu r s u a n t t o § 12-2-7(6), A l a . Code 1975. On January 27, 2011, 

a t the behest of the p a r t i e s , the t r i a l judge e n t e r e d an o r d e r 

p u r p o r t i n g t o c e r t i f y the August 12, 2010, judgment as a f i n a l 

judgment p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. 

However, the premature n o t i c e of a p p e a l A . J . had f i l e d on 

November 16, 2010, had d i v e s t e d the t r i a l c o u r t of 

j u r i s d i c t i o n . See Busby v. L e w i s , 993 So. 2d 31, 34 ( A l a . C i v . 

App. 2008). C o n s e q u e n t l y , the January 27, 2011, o r d e r 

p u r p o r t i n g t o c e r t i f y the t r i a l c o u r t ' s August 12, 2010, 

judgment as a f i n a l judgment p u r s u a n t t o Rule 54(b) was v o i d . 

I d . A c c o r d i n g l y , on August 4, 2011, t h i s c o u r t remanded the 

cause t o the t r i a l c o u r t f o r seven days so t h a t i t c o u l d 

c e r t i f y i t s August 12, 2010, judgment as a f i n a l judgment 

pu r s u a n t t o R u l e 5 4 ( b ) . The t r i a l c o u r t e n t e r e d an o r d e r 

c e r t i f y i n g the August 12, 2010, judgment as a f i n a l judgment 

on August 9, 2011. 

Because the t r i a l c o u r t r e c e i v e d e v i d e n c e ore t e n u s , our 

r e v i e w i s governed by the f o l l o w i n g p r i n c i p l e s : 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
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443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
p resumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 
77, 79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus 
r u l e does not e x t e n d t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b , 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

A . J . argues t h a t the t r i a l c o u r t e r r e d i n c a n c e l i n g the 

J u l y 21, 2006, deeds based on undue i n f l u e n c e because, he 

s a y s , (1) the t r i a l c o u r t a p p l i e d the wrong s t a n d a r d of p r o o f 

t o determine whether A . J . had become the dominant p a r t y i n h i s 

r e l a t i o n s h i p w i t h R.B. and (2) the e v i d e n c e does not s u p p o r t 

the t r i a l c o u r t ' s c o n c l u s i o n t h a t A . J . had become the dominant 

p a r t y i n h i s r e l a t i o n s h i p w i t h R.B. 

In Chandler v. C h a n d l e r , 514 So. 2d 1307, 1308 ( A l a . 

1987), the supreme c o u r t h e l d t h a t a p l a i n t i f f s e e k i n g t o 

c a n c e l an i n t e r v i v o s t r a n s f e r of p r o p e r t y from a p a r e n t t o a 

c h i l d based on undue i n f l u e n c e meets h i s or her i n i t i a l burden 

of p r o o f by i n t r o d u c i n g s u f f i c i e n t e v i d e n c e t o r e a s o n a b l y 
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s a t i s f y the t r i a l c o u r t t h a t the c h i l d had become the dominant 

p a r t y i n h i s or her r e l a t i o n s h i p w i t h the p a r e n t : 

"The r e l a t i o n of p a r e n t and c h i l d i s per se a 
c o n f i d e n t i a l one. The law presumes t h a t the p a r e n t 
i s the dominant s p i r i t , but t h i s p resumption i s not 
c o n c l u s i v e . 'Where i t i s made t o appear by the p r o o f  
t h a t the c h i l d , and not the p a r e n t , i s the dominant  
s p i r i t , then the burden of p r o o f i s s h i f t e d t o the 
former t o e s t a b l i s h the f a i r n e s s of the t r a n s a c t i o n , 
and t h a t i t was not the r e s u l t of undue i n f l u e n c e . ' 
Dowe v. F a r l e y , 206 A l a . 421, 422, 90 So. 291, 292 
(1921); T i p t o n v. T i p t o n , 249 A l a . 537, 539, 32 So. 
2d 32, 34 (1947). See a l s o , Jones v. Boothe, 270 
A l a . 420, 119 So. 2d 203 (1960); Orton v. Gay, 285 
A l a . 270, 231 So. 2d 305 (1970); Wolfe v. Thompson, 
285 A l a . 745, 235 So. 2d 878 (1970). ... 

"  

"... The p a r t y s e e k i n g t o have the deed s e t  
a s i d e need o n l y show t o the r e a s o n a b l e s a t i s f a c t i o n  
of the c o u r t t h a t the gra n t e e was the dominant p a r t y  
i n a c o n f i d e n t i a l r e l a t i o n s h i p w i t h the g r a n t o r , 
whereupon the burden s h i f t s t o the gra n t e e t o show 
t h a t the t r a n s a c t i o n was ' f a i r , j u s t , and e q u i t a b l e 
i n e v e r y r e s p e c t . ' B r o t h e r s v. Moore,... 349 So. 2d 
[1107,] 1109 [ ( A l a . 1 9 7 7 ) ] . " 

(Emphasis added.) 

In W i l s o n v. Wehunt, 631 So. 2d 991, 993 ( A l a . 1994), the 

supreme c o u r t c o n s i d e r e d a c l a i m s e e k i n g t o c a n c e l an i n t e r 

v i v o s t r a n s f e r of p r o p e r t y from a p a r e n t t o a c h i l d and 

d i s c u s s e d the p r o o f n e c e s s a r y t o e s t a b l i s h t h a t the c h i l d has 

become the dominant p a r t y i n h i s or her r e l a t i o n s h i p w i t h the 
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p a r e n t : 

" I t i s w e l l s e t t l e d t h a t one a l l e g i n g dominance of 
a c h i l d over a p a r e n t must prove t h a t 'time and 
c i r c u m s t a n c e s have r e v e r s e d the o r d e r of n a t u r e , so 
t h a t the dominion of the p a r e n t has not merely 
ceased, but has been d i s p l a c e d , by s u b s e r v i e n c e t o 
the c h i l d . ' Hawthorne v. J e n k i n s , 182 A l a . 255, 260, 
62 So. 505, 506 (1913) (emphasis i n o r i g i n a l ) . ... 
B l a c k ' s Law D i c t i o n a r y 486 (6th ed. 1990) d e f i n e s 
'dominate' as ' [ t ] o master, t o r u l e , or t o c o n t r o l . ' 
Thus, f o r the burden of p r o o f t o s h i f t , i t i s c l e a r 
t h a t our cases r e q u i r e p r o o f of more than a r e v e r s a l 
of the t r a d i t i o n a l r o l e s of p a r e n t as c a r e g i v e r and 
c h i l d as care r e c i p i e n t ; t h e y r e q u i r e p r o o f t h a t the 
p a r e n t ' s w i l l has become s u b o r d i n a t e t o the w i l l of 
the c h i l d . I t i s a l s o c l e a r from our cases t h a t the 
mere r e l a t i o n s h i p of p a r e n t and c h i l d a l o n e , even 
when c o u p l e d w i t h some a c t i v i t y on the p a r t of the 
c h i l d i n s e c u r i n g the p r e p a r a t i o n of l e g a l papers 
f o r the p a r e n t , i s not s u f f i c i e n t t o prove 
s u b s e r v i e n c e on the p a r t of the p a r e n t , so as t o 
s h i f t t o the c h i l d the burden of p r o v i n g an absence 
of undue i n f l u e n c e . " 

In the case now b e f o r e us, Dr. W i l l i a m H. Coleman, a 

p h y s i c i a n who has not o n l y an M.D. degree but a l s o a masters 

degree and a Ph.D. degree i n anatomy, t e s t i f i e d as an e x p e r t 

w i t n e s s . Dr. Coleman t e s t i f i e d t h a t R.B. had a massive 

hemorrhagic s t r o k e on March 12, 2006, t h a t c o m p l e t e l y 

d e s t r o y e d the r i g h t l o b e of the thalamus of h i s b r a i n . Dr. 

Coleman t e s t i f i e d t h a t , as a r e s u l t of the d e s t r u c t i o n of the 

r i g h t l o b e of h i s thalamus, R.B., a f t e r h i s s t r o k e , would not 

have been a b l e t o b a l a n c e a checkbook or m o n i t o r h i s f i n a n c e s . 
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A c c o r d i n g t o Dr. Coleman, the d e s t r u c t i o n of the r i g h t l o b e of 

h i s thalamus d e p r i v e d R.B. of the a b i l i t y t o take i n 

i n f o r m a t i o n , o r g a n i z e i t , c o r r e l a t e i t , reason based on i t , 

and a r r i v e a t an o p i n i o n of h i s own. Dr. Coleman t e s t i f i e d 

t h a t , a f t e r h i s s t r o k e , R.B. had the c o g n i t i v e a b i l i t y of a 

seven- or e i g h t - y e a r - o l d c h i l d and c o u l d be e a s i l y i n f l u e n c e d . 

F i n a l l y , Dr. Coleman t e s t i f i e d t h a t the d e s t r u c t i o n of the 

r i g h t l o b e of R.B.'s thalamus c o u l d not be r e v e r s e d and t h a t 

he c o u l d never have r e g a i n e d the c o g n i t i v e a b i l i t i e s he had 

l o s t as a r e s u l t of h i s s t r o k e . 

The t r i a l c o u r t a l s o had b e f o r e i t e v i d e n c e i n d i c a t i n g 

t h a t R.B. never h a n d l e d any of h i s own b u s i n e s s a f f a i r s a f t e r 

h i s s t r o k e , t h a t he was b e d r i d d e n , t h a t he was p a r a l y z e d on 

h i s l e f t s i d e , and t h a t he was p a r t i c u l a r l y dependent on A . J . 

The e v i d e n c e e s t a b l i s h e d not o n l y t h a t A . J . had made 

arrangements f o r an a t t o r n e y t o pre p a r e the J u l y 26, 2006, 

deeds and t o come t o S t a n d i f e r P l a c e t o oversee t h e i r 

e x e c u t i o n by R.B. but a l s o t h a t A . J . had made those 

arrangements w i t h o u t E m i l y ' s knowledge. The ev i d e n c e b e f o r e 

the t r i a l c o u r t a l s o e s t a b l i s h e d t h a t , on J u l y 9, 2006, A . J . 

sought the a s s i s t a n c e of the nu r s e s a t S t a n d i f e r P l a c e i n 
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removing E m i l y from R.B.'s room. 

A l t h o u g h t h e r e was a l s o e v i d e n c e b e f o r e the t r i a l c o u r t 

t h a t c o n f l i c t e d w i t h some of the evi d e n c e d e s c r i b e d above, the 

t r i a l c o u r t was the s o l e judge of the f a c t s and of the 

c r e d i b i l i t y of w i t n e s s e s and was e n t i t l e d t o acce p t the 

ev i d e n c e d e s c r i b e d above and t o r e j e c t the c o n f l i c t i n g 

e v i d e n c e . See Woods v. Woods, 653 So. 2d 312, 314 ( A l a . C i v . 

App. 1994). The e v i d e n c e d e s c r i b e d above was s u f f i c i e n t t o 

r e a s o n a b l y s a t i s f y the t r i a l c o u r t t h a t , a f t e r R.B.'s s t o k e , 

A . J . had become the dominant p a r t y i n h i s r e l a t i o n s h i p w i t h 

R.B. under the p r i n c i p l e s s e t f o r t h i n Chandler v. Cha n d l e r , 

s u p r a , and W i l s o n v. Wehunt, supr a . A c c o r d i n g l y , we a f f i r m the 

t r i a l c o u r t ' s judgment i n s o f a r as i t c a n c e l e d the J u l y 21, 

2006, deeds based on undue i n f l u e n c e . 

A . J . a l s o argues t h a t the t r i a l c o u r t e r r e d (1) i n 

denying h i s Rule 15(b) motion a s k i n g the t r i a l c o u r t t o amend 

the p l e a d i n g s t o conform t o the evi d e n c e by adding a c l a i m by 

A. J . s e e k i n g a d e t e r m i n a t i o n t h a t E m i l y owned no i n t e r e s t i n 

the p r o p e r t y t h a t was the s u b j e c t of the J u l y 26, 2006, 

q u i t c l a i m deed r e g a r d l e s s of whether the J u l y 21, 2006, 

q u i t c l a i m deed was v a l i d and (2) i n f a i l i n g t o r u l e on t h a t 
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c l a i m . 

Rule 15(b) s t a t e s : 

"When i s s u e s not r a i s e d by the p l e a d i n g s are t r i e d  
by e x p r e s s or i m p l i e d consent of the p a r t i e s , t h e y  
s h a l l be t r e a t e d i n a l l r e s p e c t s as i f they had been  
r a i s e d i n the p l e a d i n g s . Such amendment of the  
p l e a d i n g s as may be n e c e s s a r y t o cause them t o  
conform t o the e v i d e n c e and t o r a i s e these i s s u e s  
may be made upon motion of any p a r t y a t any time ,  
even a f t e r judgment; but f a i l u r e so t o amend does 
not a f f e c t the r e s u l t of the t r i a l of the s e i s s u e s . 
I f e v i d e n c e i s o b j e c t e d t o a t the t r i a l on the 
ground t h a t i t i s not w i t h i n the i s s u e s made by the 
p l e a d i n g s , the c o u r t may a l l o w the p l e a d i n g s t o be 
amended and s h a l l do so f r e e l y when the p r e s e n t a t i o n 
of the m e r i t s o f the a c t i o n w i l l be subserved 
t h e r e b y and the o b j e c t i n g p a r t y f a i l s t o s a t i s f y the 
c o u r t t h a t the a d m i s s i o n of such e v i d e n c e would 
p r e j u d i c e the p a r t y i n m a i n t a i n i n g the p a r t y ' s 
a c t i o n or defense upon the m e r i t s . The c o u r t may 
g r a n t a c o n t i n u a n c e t o enable the o b j e c t i n g p a r t y t o 
meet such e v i d e n c e . An amendment s h a l l not be 
r e f u s e d under s u b d i v i s i o n (a) and (b) of t h i s r u l e 
s o l e l y because i t adds a c l a i m or def e n s e , changes 
a c l a i m or defense, or works a complete change i n 
p a r t i e s . The Court i s t o be l i b e r a l i n g r a n t i n g 
p e r m i s s i o n t o amend when j u s t i c e so r e q u i r e s . " 

(Emphasis added.) See a l s o Rule 5 4 ( c ) , A l a . R. C i v . P. ("every 

f i n a l judgment s h a l l g r a n t the r e l i e f t o which the p a r t y i n 

whose f a v o r i t i s re n d e r e d i s e n t i t l e d , even i f the p a r t y has 

not demanded such r e l i e f i n the p a r t y ' s p l e a d i n g s " ) . 

"'Rule 15(b) i s not p e r m i s s i v e : i t p r o v i d e s t h a t i s s u e s 

t r i e d by ex p r e s s or i m p l i e d consent s h a l l be t r e a t e d as i f 
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r a i s e d i n the p l e a d i n g s . ' " Ammons v. Tesker Mfg. Corp., 853 

So. 2d 210, 216 ( A l a . 2002) ( q u o t i n g Hawk v. B a v a r i a n Motor  

Works, 342 So. 2d 355, 358 ( A l a . 1977)). "'We a l s o note t h a t 

a d e t e r m i n a t i o n "as t o whether [an] i s s u e has been t r i e d by 

exp r e s s or i m p l i e d consent under Rule 15(b) i s a matter f o r 

the t r i a l c o u r t ' s sound d i s c r e t i o n , which w i l l not be a l t e r e d 

on a p p e a l absent an abuse [of t h a t d i s c r e t i o n ] . " ' " I d . 

(q u o t i n g I n t e r n a t i o n a l Rehab. A s s o c s . , I n c . v. Adams, 613 So. 

2d 1207, 1214 ( A l a . 1992), q u o t i n g i n t u r n McCollum v. Reeves, 

521 So. 2d 13, 16 ( A l a . 1987)). 

A . J . argues t h a t e v i d e n c e t h a t was i n t r o d u c e d w i t h o u t 

o b j e c t i o n e s t a b l i s h e s (1) t h a t , on January 30, 1979, K r a f t 

Land S e r v i c e s , I n c . ( " K r a f t " ) , e x e c u t e d a deed c o n v e y i n g t o 

R.B. alone the p r o p e r t y d e s c r i b e d i n the J u l y 21, 2006, 

q u i t c l a i m deed and (2) t h a t , on December 27, 2002, and January 

2, 2003, R.B. and E m i l y e x e c u t e d deeds c o n v e y i n g the p r o p e r t y 

t h a t was d e s c r i b e d i n the J u l y 21, 2006, q u i t c l a i m deed t o 

A. J . and h i s son s u b j e c t t o l i f e e s t a t e s r e s e r v e d by R.B. and 

E m i l y . A . J . argues t h a t the 1979 deed from K r a f t e s t a b l i s h e d 

t h a t R.B. a c q u i r e d t i t l e s o l e l y i n h i s name t o the p r o p e r t y 

t h a t was d e s c r i b e d i n the J u l y 21, 2006, q u i t c l a i m deed and, 
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t h a t , t h e r e f o r e , E m i l y never owned any i n t e r e s t i n t h a t 

p r o p e r t y . A . J . f u r t h e r argues t h a t , because E m i l y d i d not own 

an i n t e r e s t i n t h a t p r o p e r t y , she c o u l d not r e s e r v e a l i f e 

e s t a t e i n t h a t p r o p e r t y i n the December 27, 2002, and January 

3, 2003, deeds. Thus, a c c o r d i n g t o A . J . , e v i d e n c e was a d m i t t e d 

w i t h o u t o b j e c t i o n t h a t e s t a b l i s h e d (1) t h a t , r e g a r d l e s s of 

whether the J u l y 21, 2006, q u i t c l a i m deed was v a l i d , E m i l y 

never owned an i n t e r e s t i n any of the p r o p e r t y t h a t was 

d e s c r i b e d i n the J u l y 21, 2006, q u i t c l a i m deed and (2) t h a t , 

t h e r e f o r e , by v i r t u e of the December 27, 2002, and January 2, 

2003, deeds, A . J . and h i s son became the owners of the e n t i r e 

f e e - s i m p l e i n t e r e s t i n the p r o p e r t y d e s c r i b e d i n the J u l y 21, 

2006, q u i t c l a i m deed upon R.B.'s death on October 12, 2007. 

The f l a w i n A.J.'s argument i s t h a t , a l t h o u g h the 1979 

deed e x e c u t e d by K r a f t d e s c r i b e s some of the p r o p e r t y t h a t was 

d e s c r i b e d i n the J u l y 21, 2006, q u i t c l a i m deed, i t does not 

d e s c r i b e a l l the p r o p e r t y t h a t was d e s c r i b e d i n the J u l y 21, 

2006, q u i t c l a i m deed. The J u l y 21, 2006, q u i t c l a i m deed 

d e s c r i b e d two t r a c t s of p r o p e r t y l o c a t e d i n S e c t i o n 3, 

Township 5 South, Range 10 E a s t : 

" T r a c t 1 - The N o r t h 1/2 of the SW 1/4 of S e c t i o n 3, 
Township 5 South, Range 10 E a s t c o n t a i n i n g 80 a c r e s , 
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more or l e s s . 

" T r a c t 2 - A l l of t h a t p o r t i o n of the NW 1/4 of 
S e c t i o n 3, Township 5 South, Range 10 [ E a s t ] , l y i n g 
west of the N o r f o l k Southern R a i l r o a d c o n t a i n i n g 105 
a c r e s , more or l e s s . " 

On the o t h e r hand, the p o r t i o n of S e c t i o n 3, Township 5 

South, Range 10 E a s t d e s c r i b e d i n the 1979 deed e x e c u t e d by 

K r a f t i s : 

"The Northwest 1/2 of the E a s t 1/2 t h a t l i e s west of 
Brow Road and a l l of the N o r t h 1/2 of the Northwest 
1/4 and a l l of the SE 1/4 of the NW 1/4 e a s t of 
Alabama Great Southern R a i l r o a d r i g h t - o f - w a y ; and 
a l l of the SW 1/4 of the NW 1/4 l y i n g n orthwest of 
V a l l e y Head t o B a t t e l l e Road; and the NW 1/4 of the 
SW 1/4 l y i n g West of the V a l l e y Head t o B a t t e l l e 

Road;" 

Thus, the p r o p e r t y d e s c r i b e d i n the J u l y 21, 2006, 

q u i t c l a i m deed i n c l u d e d the e n t i r e N o r t h 1/2 of the SW 1/4 of 

S e c t i o n 3, Township 5 South, Range 10 E a s t , i . e . , a l l the NW 

1/4 o f the SW 1/4 and a l l the NE 1/4 of the SW 1/4, whereas 

the 1979 deed e x e c u t e d by K r a f t i n c l u d e d o n l y a p o r t i o n the NW 

1/4 of the SW 1/4 and none of the NE 1/4 of the SW 1/4. 

Moreover, i t appears t h a t the J u l y 21, 2006, q u i t c l a i m deed 

d e s c r i b e d p o r t i o n s of the NW 1/4 of S e c t i o n 3, Township 5 

South, Range 10 E a s t t h a t were not i n c l u d e d i n the 1979 deed 

e x e c u t e d by K r a f t . Thus, a l t h o u g h the 1979 deed e x e c u t e d by 
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K r a f t i n d i c a t e s t h a t R.B. had a c q u i r e d t i t l e s o l e l y i n h i s 

name t o some of the p r o p e r t y t h a t was d e s c r i b e d i n the J u l y 

21, 2006, q u i t c l a i m deed, i t does not i n d i c a t e t h a t he had 

a c q u i r e d t i t l e s o l e l y i n h i s name t o a l l the p r o p e r t y t h a t i s 

d e s c r i b e d i n the J u l y 21, 2006, q u i t c l a i m deed. Consequently, 

the e v i d e n c e upon which A . J . r e l i e s was not s u f f i c i e n t t o 

a d j u d i c a t e i n i t s e n t i r e t y the c l a i m he sought t o add through 

h i s R ule 15(b) motion. 

The t r i a l t h a t r e s u l t e d i n the August 12, 2010, judgment 

was the f i r s t of two b i f u r c a t e d t r i a l s i n t h i s case; the 

second t r i a l has not been conducted y e t . Thus, the t r i a l 

c o u r t ' s d e n i a l of A.J.'s Rule 15(b) motion does not f o r e c l o s e 

h i s s e e k i n g l e a v e t o amend h i s c o u n t e r c l a i m t o s t a t e the c l a i m 

t h a t was the s u b j e c t of h i s Rule 15(b) motion b e f o r e the 

second t r i a l . G i ven the p a r t i c u l a r p r o c e d u r a l p o s t u r e of t h i s 

case and the f a c t t h a t the evi d e n c e c i t e d by A . J . was not 

s u f f i c i e n t t o a d j u d i c a t e i n i t s e n t i r e t y the c l a i m t h a t was 

the s u b j e c t of h i s Rule 15(b) motion, we d e c l i n e t o h o l d t h a t 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n d e t e r m i n i n g t h a t 

the c l a i m t h a t was the s u b j e c t of h i s Rule 15(b) motion was 

not t r i e d by ex p r e s s or i m p l i e d consent. See Ammons v. Tesker 
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Mfg. Corp., 853 So. 2d a t 216 ("'We a l s o note t h a t a 

d e t e r m i n a t i o n "as t o whether [an] i s s u e has been t r i e d by 

exp r e s s or i m p l i e d consent under Rule 15(b) i s a m a t t e r f o r 

the t r i a l c o u r t ' s sound d i s c r e t i o n , which w i l l not be a l t e r e d 

on a p p e a l absent an abuse [of t h a t d i s c r e t i o n ] . " ' " ) . 

F i n a l l y , A . J . argues t h a t the t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t , because i t had de t e r m i n e d t h a t the J u l y 21, 

2006, deeds were due t o be c a n c e l e d because they were the 

p r o d u c t of undue i n f l u e n c e , the i s s u e whether R.B. was 

m e n t a l l y incompetent when he s i g n e d those deeds was moot. 

However, t h a t r u l i n g was not adverse t o A . J . because he was 

not the p a r t y c l a i m i n g t h a t R.B. was m e n t a l l y incompetent when 

he s i g n e d the J u l y 21, 2006, deeds. "'A p a r t y cannot c l a i m 

e r r o r where no adverse r u l i n g i s made a g a i n s t him.'" A l c a z a r  

S h r i n e Temple v. Montgomery County S h e r i f f ' s Dep't, 868 So. 2d 

1093, 1094 ( A l a . 2003) ( q u o t i n g Holloway v. Ro b e r t s o n , 500 

So. 2d 1056, 1059 ( A l a . 1986)). A c c o r d i n g l y , we d i s m i s s A.J.'s 

a p p e a l i n s o f a r as he argues t h a t the t r i a l c o u r t e r r e d i n 

r u l i n g t h a t the i s s u e whether R.B. was m e n t a l l y incompetent 

when he s i g n e d the J u l y 21, 2006, deeds was moot. See A l c a z a r  

S h r i n e Temple v. Montgomery County S h e r i f f ' s Dep't, 868 So. 2d 
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a t 1094-95. In a l l o t h e r r e s p e c t s , we a f f i r m the judgment of 

the t r i a l c o u r t . 

APPEAL DISMISSED IN PART; AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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