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v. 

Secretary of Veterans A f f a i r s , an o f f i c e r of the United 
States of America 

Appeal from Jefferson C i r c u i t Court, 
Bessemer Div i s i o n 

(CV-09-504) 

BRYAN, Judge. 

The i s s u e p r e s e n t e d by t h i s a p p e a l i s whether the t r i a l 

c o u r t e r r e d i n e n t e r i n g a summary judgment i n f a v o r of the 

S e c r e t a r y of V e t e r a n s A f f a i r s , an o f f i c e r of the U n i t e d S t a t e s 
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of America ("the S e c r e t a r y " ) , i n h i s e j e c t m e n t a c t i o n a g a i n s t 

F r a n k S. Smith, J r . ( " F r a n k " ) . F o r the reasons d i s c u s s e d 

below, we h o l d t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g the 

summary judgment, and we remand the cause f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

F r a n k p u r c h a s e d a house l o c a t e d on 9th C o u r t South i n 

Bessemer ("the house") i n 1998. In c o n n e c t i o n w i t h the 

p urchase, F r a n k , j o i n e d "pro forma" by h i s w i f e , J u l i e t L. 

Smith ( " J u l i e t " ) , mortgaged the house t o F r a n k l i n American 

Mortgage Company ( " F r a n k l i n " ) t o secure the payment of a 

p r o m i s s o r y note e v i d e n c i n g a debt i n the p r i n c i p a l amount of 

$60,690. 

On A p r i l 23, 2009, the S e c r e t a r y sued F r a n k and J u l i e t , 

s t a t i n g a c l a i m of e j e c t m e n t and s e e k i n g p o s s e s s i o n of the 

house. As the f a c t u a l b a s i s of h i s c l a i m , the S e c r e t a r y 

a l l e g e d t h a t the mortgage had been a s s i g n e d t o h i m ; t h a t he 

had s o l d the house a t a f o r e c l o s u r e s a l e on F e b r u a r y 22, 2007; 

t h a t he had p u r c h a s e d the house a t the f o r e c l o s u r e s a l e ; t h a t 

the a u c t i o n e e r who had s o l d the house a t the f o r e c l o s u r e s a l e 

had e x e c u t e d an a u c t i o n e e r ' s deed c o n v e y i n g the house t o the 

S e c r e t a r y ; t h a t the S e c r e t a r y had demanded i n w r i t i n g t h a t 

2 



2100194 

Fr a n k and J u l i e t v a c a t e the h ouse; and t h a t F r a n k and J u l i e t 

had f a i l e d t o v a c a t e the house. 

J u l i e t had v a c a t e d the house b e f o r e the S e c r e t a r y f i l e d 

h i s e j e c t m e n t a c t i o n , and she was never s e r v e d w i t h p r o c e s s . 

Frank, however, s t i l l l i v e d i n the house, and he was s e r v e d . 

Answering, F r a n k d e n i e d the a l l e g a t i o n s of the c o m p l a i n t and 

a s s e r t e d v a r i o u s a f f i r m a t i v e d e f e n s e s , which i n c l u d e d 

" [ d ] e f e c t i v e n o t i c e , " " [ d ] e f e c t i v e s a l e , " and " [ w ] r o n g f u l 

f o r e c l o s u r e . " 

The S e c r e t a r y moved f o r a summary judgment, a s s e r t i n g 

t h a t , as a m a t t e r of law, he was e n t i t l e d t o p o s s e s s i o n of the 

house because, he s a i d , he owned l e g a l t i t l e t o the house by 

v i r t u e of the a u c t i o n e e r ' s deed. In s u p p o r t of h i s motion, the 

S e c r e t a r y s u b m i t t e d an a f f i d a v i t s i g n e d by S c o t t H i a t t , which 

s t a t e d : 

"My name i s S c o t t H i a t t , and I am A s s i s t a n t V i c e 
P r e s i d e n t and A t t o r n e y i n F a c t f o r Bank of America,  
N.A. In my employment c a p a c i t y , I am p e r s o n a l l y 
f a m i l i a r w i t h the account of Frank S. Smith, J r . and 
J u l i e t L. Smith 

"On F e b r u a r y 22, 2007, P l a i n t i f f , Bank of  
America, N.A., s o l d a t f o r e c l o s u r e the f o l l o w i n g 
r e a l p r o p e r t y l o c a t e d i n J e f f e r s o n County, Alabama: 

" [ l e g a l d e s c r i p t i o n of the h o u s e ] ; 

3 



2100194 

"Pursuant t o power of s a l e c o n t a i n e d i n a 
p r o m i s s o r y note and mortgage e x e c u t e d by Frank S. 
Smith, J r . and J u l i e t L. Smith d a t e d December 29, 
1998, t o and i n f a v o r of F r a n k l i n American Mortgage 
Company by i n s t r u m e n t r e c o r d e d i n ... the r e c o r d s i n 
the O f f i c e of the Judge of P r o b a t e , J e f f e r s o n 
County, Alabama, which mortgage was s u b s e q u e n t l y 
a s s i g n e d t o The S e c r e t a r y of V e t e r a n s A f f a i r s , an 
O f f i c e r of the U n i t e d S t a t e s of America by 
i n s t r u m e n t r e c o r d e d ... and r e - r e c o r d e d i n ... the 
s a i d Probate C o u r t Records. 

"Frank S. Smith, J r . and J u l i e t Smith d e f a u l t e d 
i n the payments of s a i d i n d e b t e d n e s s and the 
S e c r e t a r y of V e t e r a n s A f f a i r s commenced f o r e c l o s u r e 
w i t h w r i t t e n n o t i c e s t o Frank S. Smith, J r . and 
J u l i e t Smith and due newspaper p u b l i c a t i o n i n The 
Alabama Messenger. 

" S a i d r e a l p r o p e r t y was s o l d a t f o r e c l o s u r e 
F e b r u a r y 22, 2007, f o r a s u c c e s s f u l b i d of 
$66,097.50, p a i d by The S e c r e t a r y of V e t e r a n s 
A f f a i r s , P u r c h a s e r . Frank S. Smith, J r . and J u l i e t 
Smith were n o t i f i e d of s a i d f o r e c l o s u r e s a l e by 
l e t t e r d a t e d F e b r u a r y 28, 2007, sent by c e r t i f i e d 
m a i l of the f o r e c l o s u r e p r o c e e d i n g and [Frank S. 
Smith and J u l i e t Smith] were g i v e n t e n (10) days t o 
v a c a t e s a i d p r o p e r t y . " 

(Emphasis added.) A l o n g w i t h H i a t t ' s a f f i d a v i t , the S e c r e t a r y 

s u b m i t t e d an u n c e r t i f i e d copy of the mortgage; u n c e r t i f i e d 

c o p i e s of the subsequent assignments of the mortgagee's r i g h t s 

under the mortgage, which i n c l u d e d an assignment t o the 

S e c r e t a r y ; an u n c e r t i f i e d copy of the a u c t i o n e e r ' s d e ed; an 

u n a u t h e n t i c a t e d copy of an a f f i d a v i t by the p u b l i s h e r of the 

Alabama Messenger; and an u n a u t h e n t i c a t e d copy of a l e t t e r 
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da t e d F e b r u a r y 28, 2007, from an a t t o r n e y r e p r e s e n t i n g the 

S e c r e t a r y and a d d r e s s e d t o Frank and J u l i e t a t the house, 

which i n f o r m e d them t h a t the S e c r e t a r y had p u r c h a sed the house 

a t the f o r e c l o s u r e s a l e on F e b r u a r y 22, 2007, and demanded 

t h a t they v a c a t e the house w i t h i n 10 days. 

Frank opposed the summary-judgment motion by f i l i n g a 

p l e a d i n g t i t l e d "Defendant's Response t o P l a i n t i f f ' s M o t i o n 

f o r Summary Judgment." In h i s response, Frank argued, among 

o t h e r t h i n g s , t h a t the S e c r e t a r y had f a i l e d t o e s t a b l i s h t h a t 

he was e n t i t l e d t o p o s s e s s i o n of the house because, Frank 

s a i d , the H i a t t a f f i d a v i t d i d not comply w i t h R u l e 5 6 ( e ) , A l a . 

R. C i v . P., because, Frank s a i d , ( 1 ) i t d i d not s t a t e how 

H i a t t , as an o f f i c e r o f , and a t t o r n e y - i n - f a c t f o r , Bank of 

America, N.A. ("Bank of A m e r i c a " ) , had a c q u i r e d p e r s o n a l 

knowledge of the i n f o r m a t i o n r e c i t e d i n h i s a f f i d a v i t , ( 2 ) i t 

d i d not a f f i r m a t i v e l y show t h a t H i a t t was competent t o t e s t i f y 

t o t h a t i n f o r m a t i o n , and ( 3 ) i t was not accompanied by sworn 

or c e r t i f i e d c o p i e s of the documents t o which i t r e f e r r e d . 1 

1 I n p e r t i n e n t p a r t , R u l e 5 6 ( e ) p r o v i d e s : 

" S u p p o r t i n g and opposing a f f i d a v i t s s h a l l be made on 
p e r s o n a l knowledge, s h a l l s e t f o r t h such f a c t s as 
would be a d m i s s i b l e i n e v i d e n c e , and s h a l l show 
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F o l l o w i n g a h e a r i n g , the t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r of the S e c r e t a r y on August 3, 2010, w i t h o u t 

s t a t i n g i t s r a t i o n a l e . On August 31, 2010, Frank f i l e d a R u l e 

59, A l a . R. C i v . P., postjudgment motion, which the t r i a l 

c o u r t d e n i e d on October 13, 2010. 

Frank t i m e l y a p pealed t o t h i s c o u r t . Due t o l a c k of 

j u r i s d i c t i o n , we t r a n s f e r r e d the a p p e a l t o the supreme c o u r t . 

The supreme c o u r t then t r a n s f e r r e d the a p p e a l back t o t h i s 

c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

a f f i r m a t i v e l y t h a t the a f f i a n t i s competent t o 
t e s t i f y t o the m a t t e r s s t a t e d t h e r e i n . Sworn or 
c e r t i f i e d c o p i e s of a l l papers or p a r t s t h e r e o f 
r e f e r r e d t o i n an a f f i d a v i t s h a l l be a t t a c h e d 
t h e r e t o or s e r v e d t h e r e w i t h . " 
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e x i s t e n c e of the f a c t sought t o be p r o v e d . " 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2001)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

Frank argues, among o t h e r t h i n g s , t h a t the t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary judgment i n f a v o r of the S e c r e t a r y 

because, he says, the S e c r e t a r y f a i l e d t o e s t a b l i s h t h a t he 

was e n t i t l e d t o p o s s e s s i o n of the house because, Frank says, 

the H i a t t a f f i d a v i t d i d not comply w i t h Rule 56(e) because, 

Frank says, (1) i t d i d not s t a t e how H i a t t , as an o f f i c e r o f , 

and a t t o r n e y - i n - f a c t f o r , Bank of America had a c q u i r e d 

p e r s o n a l knowledge of the i n f o r m a t i o n r e c i t e d i n h i s 

a f f i d a v i t ; (2) i t d i d not a f f i r m a t i v e l y show t h a t H i a t t was 

competent t o t e s t i f y t o t h a t i n f o r m a t i o n ; and (3) i t was not 

accompanied by sworn or c e r t i f i e d c o p i e s of the documents 

r e f e r r e d t o i n the a f f i d a v i t . The S e c r e t a r y , on the o t h e r 

hand, argues t h a t Frank waived h i s o b j e c t i o n t o H i a t t ' s 
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a f f i d a v i t and the unsworn, u n c e r t i f i e d , and u n a u t h e n t i c a t e d 

documents t h a t accompanied i t because, the S e c r e t a r y says, 

Frank d i d not move t o s t r i k e them. In Ex p a r t e E l b a G e n e r a l 

H o s p i t a l & N u r s i n g Home, I n c . , 828 So. 2d 308, 312-13 ( A l a . 

2001), the supreme c o u r t s t a t e d : 

"On the q u e s t i o n whether a t r i a l c o u r t s h o u l d 
c o n s i d e r a d e f e c t i v e a f f i d a v i t i n t r o d u c e d i n sup p o r t 
of a motion f o r summary judgment and not o b j e c t e d t o 
by the opposing p a r t y , we have c o n s i s t e n t l y h e l d 
t h a t a f a i l u r e t o o b j e c t c o n s t i t u t e s a wa i v e r of the 
r i g h t t o o b j e c t t o the a f f i d a v i t and t h a t i n the 
absence of an o b j e c t i o n the t r i a l c o u r t may p r o p e r l y 
c o n s i d e r such an a f f i d a v i t , even i f an o b j e c t i o n 
a l l e g i n g the p a r t i c u l a r d e f e c t would c l e a r l y have 
been p r o p e r . See Lennon v. P e t e r s e n , 624 So. 2d 171 
( A l a . 1993); C a i n v. Sheraton P e r i m e t e r Park S. 
H o t e l , 592 So. 2d 218 ( A l a . 1991); M o r r i s v. Young, 
585 So. 2d 1374 ( A l a . 1991); P e r r y v. M o b i l e County, 
533 So. 2d 602 ( A l a . 1988). An o b j e c t i o n need not be  
made i n any p a r t i c u l a r form. See M c M i l l i a n v.  
W a l l i s , 567 So. 2d 1199, 1205 ( A l a . 1990) ( h o l d i n g 
t h a t a p a r t y must ' c a l l the [ t r i a l ] c o u r t ' s 
a t t e n t i o n ' t o the f a c t t h a t a d e p o s i t i o n or 
a f f i d a v i t i s i n a d m i s s i b l e and t h a t by f a i l i n g t o do 
so a p a r t y waives any o b j e c t i o n t o the c o u r t ' s 
c o n s i d e r i n g the a f f i d a v i t or d e p o s i t i o n ) . " 

(Emphasis added.) 

In the case now b e f o r e us, a l t h o u g h Frank d i d not move t o 

s t r i k e H i a t t ' s a f f i d a v i t and the unsworn, u n c e r t i f i e d , and 

u n a u t h e n t i c a t e d documents t h a t accompanied i t , Frank's 

response t o the summary-judgment motion c a l l e d the t r i a l 
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c o u r t ' s a t t e n t i o n t o the i n a d m i s s i b i l i t y of the a f f i d a v i t and 

those documents by o b j e c t i n g t o them and s t a t i n g the grounds 

of the o b j e c t i o n . T h e r e f o r e , we f i n d no m e r i t i n the 

S e c r e t a r y ' s argument t h a t Frank waived h i s o b j e c t i o n t o the 

H i a t t a f f i d a v i t and the documents t h a t accompanied i t because 

he f a i l e d t o move t o s t r i k e them. See Ex p a r t e E l b a Gen. Hosp.  

& N u r s i n g Home, I n c . 

Moreover, we agree w i t h Frank t h a t the t e s t i m o n y i n the 

H i a t t a f f i d a v i t and the documents t h a t accompanied i t were 

not a d m i s s i b l e . In C r a w f o r d v. H a l l , 531 So. 2d 874 ( A l a . 

1988), C r a w f o r d sued H a l l , s t a t i n g a c l a i m of l e g a l 

m a l p r a c t i c e . H a l l moved f o r a summary judgment, and Cr a w f o r d 

s u b m i t t e d a c o u n t e r a f f i d a v i t s i g n e d by Lana Borsook, "who was 

not a p a r t y and who had no p e r s o n a l knowledge or inv o l v e m e n t 

i n any of the m a t t e r s a l l e g e d l y c o n s t i t u t i n g m a l p r a c t i c e , " 531 

So. 2d a t 875, i n o p p o s i t i o n t o the summary-judgment motion. 

The t r i a l c o u r t g r a n t e d the summary-judgment motion, and 

Cra w f o r d appealed. The i s s u e on ap p e a l was whether Borsook's 

a f f i d a v i t was l e g a l l y s u f f i c i e n t t o c r e a t e a genuine i s s u e of 

m a t e r i a l f a c t . H o l d i n g t h a t i t was not, the supreme c o u r t 

s t a t e d , i n p e r t i n e n t p a r t : 
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"The c o n t e n t s of an a f f i d a v i t f i l e d i n sup p o r t 
o f , or i n o p p o s i t i o n t o , a motion f o r summary 
judgment must be a s s e r t e d upon p e r s o n a l knowledge of 
the a f f i a n t , must s e t f o r t h f a c t s t h a t would be 
a d m i s s i b l e i n e v i d e n c e , and must show a f f i r m a t i v e l y 
t h a t the a f f i a n t i s competent t o t e s t i f y t o the 
ma t t e r s a s s e r t e d . These r e q u i r e m e n t s are mandatory. 
A r r i n g t o n v. Working Woman's Home, 368 So. 2d 851, 
854 ( A l a . 1979); O l i v e r v. Brock, 342 So. 2d 1, 4 
( A l a . 1976). A w i t n e s s who has q u a l i f i e d as an 
e x p e r t may g i v e an o p i n i o n based upon h i s or her own 
knowledge of f a c t s , s t a t i n g those f a c t s and then h i s 
or her o p i n i o n , or he or she may g i v e an o p i n i o n 
based upon h y p o t h e t i c a l q u e s t i o n i n g as t o f a c t s 
a l r e a d y i n e v i d e n c e , or ev i d e n c e t o be s u b s e q u e n t l y 
a d m i t t e d . Alabama Power Co. v. Robinson, 447 So. 2d 
148 ( A l a . 1983). Where p e r s o n a l o b s e r v a t i o n i s 
l a c k i n g , an e x p e r t w i t n e s s cannot be p e r m i t t e d t o 
g i v e h i s or her e x p e r t o p i n i o n u n t i l f a c t s upon 
which the o p i n i o n i s t o be based have been p r o p e r l y 
h y p o t h e s i z e d b e f o r e him or her. The Court wrote i n 
Alabama Power Co. v. Robinson, a t 153: 

"'We have o p i n e d t h a t " [ e ] x p e r t s may 
be p e r m i t t e d t o s t a t e f a c t s known t o them 
because of t h e i r e x p e r t knowledge but 
s h o u l d not be a l l o w e d t o s u b s t i t u t e o p i n i o n 
f o r f a c t , a l t h o u g h t h e y can ex p r e s s an 
o p i n i o n on e s t a b l i s h e d or assumed f a c t s . " 
R.L. R e i d , I n c . v. P l a n t , 350 So. 2d 1022, 
1025 ( A l a . 1977).' 

" I n her c o u n t e r - a f f i d a v i t , Ms. Borsook d i d not 
s t a t e t h a t she had p e r s o n a l knowledge of the m a t t e r s 
s t a t e d i n her a f f i d a v i t . She d i d not s t a t e t h a t her 
o p i n i o n was based upon e s t a b l i s h e d f a c t s t h a t she 
was asked t o assume were t r u e . I n s t e a d , she s t a t e d 
what she c a l l e d ' u n d e r s t a n d i n g ' of the f a c t s . She 
s t a t e d t h a t she had re v i e w e d ' v a r i o u s documents 
p e r t a i n i n g t o c e r t a i n b a n k r u p t c i e s ' and the 
defendant's a f f i d a v i t . 

10 
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"Ms. Borsook's a f f i d a v i t does not i d e n t i f y the 
documents she r e v i e w e d . She s t a t e d t h a t a copy of 
'the B a n k r u p t c y C o u r t ' s R u l i n g of November 30, 1982' 
was a t t a c h e d as E x h i b i t A and t h a t a 'copy of 
p o r t i o n s of Gourmet's c o m p l a i n t , and i t s motion f o r 
a temporary r e s t r a i n i n g o r d e r ' were a t t a c h e d as 
E x h i b i t B. She d i d not s t a t e t h a t she had r e l i e d 
upon them i n f o r m i n g her o p i n i o n s . Even i f she had, 
the a t t a c h e d documents d i d not conform t o the 
r e q u i r e m e n t s of Rule 5 6 ( e ) , A l a . R. C i v . P., which 
s t a t e s t h a t '[s]worn or c e r t i f i e d c o p i e s of a l l 
papers or p a r t s t h e r e o f r e f e r r e d t o i n an a f f i d a v i t 
s h a l l be a t t a c h e d t h e r e t o or s e r v e d t h e r e w i t h . ' 
(Emphasis s u p p l i e d . ) See, Osborn v. Johns, 468 So. 
2d 103 ( A l a . 1985) ( c o u n t e r - a f f i d a v i t r e s t a t i n g 
a l l e g a t i o n s and not accompanied by c e r t i f i e d c o p i e s 
of documents r e f e r r e d t o i n a f f i d a v i t i n s u f f i c i e n t 
t o p r e c l u d e summary judgment); Guess v. Snyder, 37 8 
So. 2d 691 ( A l a . 1979) ( c o u n t e r - a f f i d a v i t w i t h 
unsworn l e t t e r a t t a c h e d i n s u f f i c i e n t t o r a i s e 
f a c t u a l i s s u e t o p r e c l u d e summary judgment). See, 
a l s o , A l a . R. C i v . P. 4 4 ( a ) ( 1 ) ; U n i t e d S t a t e s v.  
D i b b l e , 429 F.2d 598, 602 (9th C i r . 1970) ('a 
w r i t i n g i s not a u t h e n t i c a t e d merely by a t t a c h i n g i t 
t o an a f f i d a v i t ' and ' [ a ] n o f f i c i a l r e c o r d i s 
a u t h e n t i c a t e d by the t e s t i m o n y of a w i t n e s s who 
knows and a t t e s t s t o the f a c t s s t a t e d i n Rule 44 of 
the F e d e r a l R u l e s of C i v i l P r o c e d u r e ' ) . 

"Moreover, much of what Ms. Borsook s t a t e d i n 
her a f f i d a v i t was not even mentioned i n the 
u n c e r t i f i e d documents a t t a c h e d t o the a f f i d a v i t or 
i n any a f f i d a v i t or document t h a t i s a p a r t of the 
r e c o r d on a p p e a l . S i n c e Ms. Borsook d i d not 
p a r t i c i p a t e i n the u n d e r l y i n g l e g a l r e p r e s e n t a t i o n 
or t r a n s a c t i o n s , she must have r e l i e d on f u r t h e r , 
u n s p e c i f i e d s o u r c e s f o r her ' u n d e r s t a n d i n g ' of the 
f a c t s . Under Welch v. Houston County H o s p i t a l Bd., 
502 So. 2d 340 ( A l a . 1987), such an a f f i d a v i t i s 
i n a d m i s s i b l e . 

" I n Welch, the defendant had f i l e d a motion f o r 
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summary judgment s u p p o r t e d i n p a r t by a p h y s i c i a n ' s 
d e p o s i t i o n . The p h y s i c i a n ' s ' f i n d i n g s ' were based on 
h i s r e v i e w of the h o s p i t a l c h a r t and i n t e r v i e w s w i t h 
p e r s o n n e l and not on h i s p e r s o n a l knowledge of the 
f a c t s . 

" ' N e i t h e r the c h a r t nor any sta t e m e n t s i n  
the form of a f f i d a v i t s or d e p o s i t i o n s by  
the p e r s o n n e l i n t e r v i e w e d by Dr. Smith are 
c o n t a i n e d i n t h i s r e c o r d . Thus, the 
r e p r e s e n t a t i o n s i n the c h a r t and by the 
p e r s o n n e l , r e l i e d on by Dr. Smith, are 
hearsay. Consequently, Dr. Smith's 
d e p o s i t i o n , d e s c r i b i n g , i n t e r p r e t i n g , or 
r e l y i n g upon the c o n t e n t s or substance of 
the c h a r t or h i s i n t e r v i e w s , i s a l s o 
i n a d m i s s i b l e , and, t h e r e f o r e , cannot be 
p r o p e r l y c o n s i d e r e d on motion f o r summary 
judgment.' (Emphasis s u p p l i e d . ) 

"502 So. 2d a t 344. J u s t as the d e p o s i t i o n i n Welch 
was i n a d m i s s i b l e t o su p p o r t a motion f o r summary 
judgment, the a f f i d a v i t of Ms. Borsook i s 
i n a d m i s s i b l e t o p r e c l u d e summary judgment i n t h i s 
case because the documents are not c e r t i f i e d 
p u r s u a n t t o A l a . R. C i v . P. 4 4 ( a ) ( 1 ) , as r e q u i r e d by 
Rule 5 6 ( e ) , and any i n f o r m a t i o n she r e c e i v e d from 
u n s p e c i f i e d s o u rces and not c o n t a i n e d i n a f f i d a v i t s 
or d e p o s i t i o n s on f i l e i n t h i s case was hearsay . Ms. 
Borsook's c o u n t e r - a f f i d a v i t was not l e g a l l y 
s u f f i c i e n t t o c r e a t e a genuine i s s u e as t o any 
m a t e r i a l f a c t . " 

531 So. 2d a t 875-76. 

In the case now b e f o r e us, H i a t t ' s a f f i d a v i t d i d not show 

t h a t Bank of America was a p a r t i c i p a n t i n the s e r v i c i n g of the 

mortgage or i n the f o r e c l o s u r e . I t d i d not e x p l a i n how H i a t t , 

i n h i s c a p a c i t y as an o f f i c e r o f , and a t t o r n e y - i n - f a c t f o r , 
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Bank of America, would have a c q u i r e d p e r s o n a l knowledge of the 

i n f o r m a t i o n he t e s t i f i e d t o i n h i s a f f i d a v i t . Moreover, none 

of the documents t h a t accompanied h i s a f f i d a v i t were sworn, 

c e r t i f i e d , or o t h e r w i s e a u t h e n t i c a t e d . Consequently, based on 

the h o l d i n g of the supreme c o u r t i n Crawford, we h o l d t h a t the 

t e s t i m o n y c o n t a i n e d i n H i a t t ' s a f f i d a v i t and the documents 

t h a t accompanied h i s a f f i d a v i t were i n a d m i s s i b l e and, 

t h e r e f o r e , t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a summary 

judgment i n f a v o r of the S e c r e t a r y . T h e r e f o r e , we r e v e r s e the 

summary judgment and remand the cause f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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