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S a l e s ( " R o g e r s " ) . 1 F o r the reasons s e t f o r t h h e r e i n , we 

r e v e r s e and remand. 

On January 7, 2006, I s b e l l p u r c h a s e d a v e h i c l e from 

Rogers, an automobile d e a l e r s h i p . The c i r c u m s t a n c e s 

s u r r o u n d i n g t h a t purchase are i n d i s p u t e . On Jan u a r y 26, 

2006, I s b e l l f i l e d an a c t i o n a g a i n s t Rogers and i t s owner, 

Roger Ragan, i n the S t . C l a i r D i s t r i c t C o u r t . Her a c t i o n was 

t h e r e a f t e r t r a n s f e r r e d t o the S t . C l a i r C i r c u i t C o u r t . In her 

c o m p l a i n t , I s b e l l a l l e g e d t h a t she had s e l e c t e d , made a down 

payment on, and ta k e n p o s s e s s i o n of a v e h i c l e from Rogers. 

She a l l e g e d t h a t Rogers was demanding t h a t the v e h i c l e be 

r e t u r n e d because I s b e l l c o u l d not be approved f o r f i n a n c i n g 

f o r the purchase of the v e h i c l e . I s b e l l s t a t e d t h a t , a t the 

time of the f i l i n g of the c o m p l a i n t , the f i r s t payment on the 

purchase p r i c e of the v e h i c l e was not y e t due t o be p a i d . She 

a l l e g e d t h a t the defendants were c a l l i n g her and her daughter 

a t t h e i r p l a c e s of employment, t h e r e b y a l l e g e d l y " c r e a t i n g 

1 T h i s e n t i t y i s a l s o r e f e r r e d t o i n the r e c o r d as "Rogers 
M o t o r s " and "Rogers Motors, I n c . " I s b e l l a l s o named Roger 
Ragan, the owner of Rogers, as a defendant i n the a c t i o n . 
A l t h o u g h I s b e l l l i s t e d o n l y Rogers as the a p p e l l e e i n her 
n o t i c e of a p p e a l , the a p p e l l e e s ' b r i e f i n d i c a t e s t h a t i t was 
f i l e d on b e h a l f of Rogers and Ragan. 
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problems w i t h the p o s s i b i l i t y of d i s m i s s a l due t o the 

d i s r u p t i v e n e s s of the phone c a l l s . " She a s s e r t e d counts of 

f r a u d , wantonness, and b r e a c h of c o n t r a c t a g a i n s t the 

d e f e n d a n t s . S h o r t l y a f t e r I s b e l l f i l e d the c o m p l a i n t , Rogers 

r e p o s s e s s e d the v e h i c l e . 

On May 14, 2010, Rogers and Ragan f i l e d a motion f o r a 

summary judgment i n which t h e y argued t h a t i t was u n d i s p u t e d 

t h a t I s b e l l was g o i n g t o f i n a n c e the amount of money she owed 

on the v e h i c l e a f t e r p u r c h a s i n g i t but t h a t her c r e d i t 

a p p l i c a t i o n was d e n i e d because of a pending b a n k r u p t c y . They 

argued t h a t , a f t e r the d e n i a l of I s b e l l ' s c r e d i t a p p l i c a t i o n , 

Ragan attempted t o work out an accommodation w i t h I s b e l l so 

t h a t she c o u l d keep the v e h i c l e and make payments on i t but 

t h a t , when i t became c l e a r t h a t I s b e l l c o u l d not make payments 

on the v e h i c l e or o b t a i n a l t e r n a t i v e f i n a n c i n g f o r i t , Rogers 

r e p o s s e s s e d the v e h i c l e . Thus, the defendants argued, they 

a c t e d p u r s u a n t t o t h e i r r i g h t s and d i d not b r e a c h any c o n t r a c t 

w i t h I s b e l l . 

The defendants a l s o argued t h a t they were not l i a b l e t o 

I s b e l l f o r f r a u d . They a s s e r t e d t h a t , a l t h o u g h I s b e l l c l a i m e d 

t h a t Rogers had i n d i c a t e d t h a t i t would f i n a n c e her purchase 
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of the v e h i c l e , the documents r e l a t i n g t o the t r a n s a c t i o n 

i n d i c a t e d t h a t a F l o r i d a company, S e l e c t Automotive 

Management, LLC, would be p r o v i d i n g the f i n a n c i n g f o r the 

t r a n s a c t i o n . As t o I s b e l l ' s wantonness c l a i m , the defendants 

argued t h a t the r e p o s s e s s i o n of the v e h i c l e c o u l d not 

c o n s t i t u t e wantonness because i t was w i t h i n t h e i r r i g h t s t o 

r e p o s s e s s the v e h i c l e . 

To t h e i r summary-judgment motion, Rogers and Ragan 

a t t a c h e d a copy of I s b e l l ' s d e p o s i t i o n . I n her d e p o s i t i o n , 

I s b e l l t e s t i f i e d t h a t she had pu r c h a s e d the v e h i c l e f o r her 

daughter and t h a t her daughter would be p a y i n g f o r the 

v e h i c l e . I s b e l l s t a t e d t h a t , on the day she pu r c h a s e d the 

v e h i c l e from Rogers, Ragan i n f o r m e d her t h a t Rogers would 

p r o v i d e the f i n a n c i n g f o r the v e h i c l e . I s b e l l t e s t i f i e d t h a t 

she had had no i n t e n t i o n of s e e k i n g f i n a n c i n g f o r the purchase 

of the v e h i c l e from a f i n a n c i n g company because, a t t h a t time, 

she was g o i n g through b a n k r u p t c y . She s t a t e d t h a t she 

o b t a i n e d i n s u r a n c e and a t a g f o r the v e h i c l e . She t e s t i f i e d 

t h a t , a p p r o x i m a t e l y two weeks l a t e r , a f i n a n c i n g company began 

c a l l i n g her a t work s e e k i n g t o v e r i f y c e r t a i n i n f o r m a t i o n 

about h e r . The company i n f o r m e d her t h a t i t had pu r c h a s e d her 
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l o a n from Rogers and was a t t e m p t i n g t o approve her a p p l i c a t i o n 

f o r c r e d i t . I s b e l l t e s t i f i e d t h a t she asked the c a l l e r , "What 

a p p l i c a t i o n ? " because I s b e l l had not a p p l i e d f o r c r e d i t . 

I s b e l l s t a t e d t h a t , when she c o n t a c t e d Ragan about the 

s i t u a t i o n , Ragan i n f o r m e d her t h a t her a p p l i c a t i o n f o r c r e d i t 

had not been approved and t h a t she would need t o r e t u r n the 

v e h i c l e . She t e s t i f i e d t h a t she t o l d Ragan she would r e t u r n 

the v e h i c l e i f he would r e t u r n her down payment, b u t Ragan 

r e f u s e d t o r e t u r n her down payment. T h e r e a f t e r , she s t a t e d , 

Rogers r e p o s s e s s e d the v e h i c l e . I s b e l l t e s t i f i e d t h a t her 

daughter had l e f t c e r t a i n i t e m s , i n c l u d i n g an engagement r i n g , 

i n the v e h i c l e . She s t a t e d t h a t she attempted t o r e t r i e v e 

t hose items b u t t h a t she was unable t o do so because the 

v e h i c l e had been p l a c e d i n s t o r a g e . I s b e l l t e s t i f i e d t h a t , a t 

the time of the r e p o s s e s s i o n , the f i r s t payment on the v e h i c l e 

was not y e t due. 

The defendants a l s o a t t a c h e d t o t h e i r motion the b i l l of 

s a l e and the t i t l e a p p l i c a t i o n r e l a t i n g t o I s b e l l ' s purchase 

of the v e h i c l e . The b i l l of s a l e i n d i c a t e d t h a t the p r i c e of 

the v e h i c l e was $7,995, w i t h $327.97 i n t a x e s and f e e s , a down 

payment of $1,000, and " d e f e r r e d down payment" of $400, 
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l e a v i n g a b a l a n c e on the p r i c e o f the v e h i c l e of $6,922.97. 

The b i l l of s a l e and the a p p l i c a t i o n f o r c e r t i f i c a t e of t i t l e 

l i s t e d S e l e c t Automotive Management, LLC, as the l i e n h o l d e r . 

I s b e l l s i g n e d b o t h of those documents. The defendants a l s o 

a t t a c h e d t o t h e i r motion a document t i t l e d " R i g h t of 

R e p o s s e s s i o n , " which was s i g n e d by Ragan, on b e h a l f of Rogers, 

and I s b e l l . That document i n d i c a t e d t h a t Rogers was e x t e n d i n g 

a l o a n t o I s b e l l , s t a t i n g , i n p a r t : 

" I hereby agree t h a t i n the event t h a t I f a i l t o 
make any payment or any p a r t of any payment on my  
l o a n from you then you are a u t h o r i z e d by me and have 
the r i g h t t o t a k e s a i d v e h i c l e back from me, w i t h o u t 
the n e c e s s i t y of c o u r t o r d e r or j u d i c i a l p r o c e s s . " 

(Emphasis added.) 

I s b e l l f i l e d a response t o the d e f e n d a n t s ' summary-

judgment motion i n which she argued t h a t her payments on the 

v e h i c l e were c u r r e n t a t the time Rogers r e p o s s e s s e d i t , t h a t 

the defendants had t o l d her t h a t Rogers would be f i n a n c i n g the 

purchase of the v e h i c l e , and t h a t genuine i s s u e s of m a t e r i a l 

f a c t p r e c l u d e d the e n t r y of a summary judgment. I s b e l l 

s u b m i t t e d a copy of the " a u t o b i n d e r r e c e i p t " f o r her 

i n s u r a n c e p o l i c y , which d e s i g n a t e d Rogers as the l i e n h o l d e r 

on the v e h i c l e she was p u r c h a s i n g . 
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On June 21, 2010, the t r i a l c o u r t g r a n t e d the d e f e n d a n t s ' 

motion and e n t e r e d a summary judgment i n t h e i r f a v o r . I s b e l l 

f i l e d a motion t o v a c a t e the judgment p u r s u a n t t o R u l e 5 9 ( e ) , 

A l a . R. C i v . P., i n which she s t a t e d t h a t she had l o c a t e d the 

salesman f o r Rogers who was i n v o l v e d w i t h her purchase of the 

v e h i c l e . I s b e l l s t a t e d t h a t the salesman, who was no l o n g e r 

employed by Rogers, would c o n f i r m t h a t she was t o l d t h a t 

Rogers would f i n a n c e the purchase of the v e h i c l e . She a l s o 

s t a t e d t h a t she was not l a t e on any i n s t a l l m e n t payments a t 

the time Rogers r e p o s s e s s e d the v e h i c l e and t h a t Rogers had 

r e t a i n e d the funds she had p a i d t o Rogers as a down payment on 

the v e h i c l e . She s p e c i f i c a l l y r e q u e s t e d a h e a r i n g on her 

motion. She a l s o s t a t e d t h a t genuine i s s u e s of m a t e r i a l f a c t 

had p r e c l u d e d the e n t r y of a summary judgment i n f a v o r of the 

d e f e n d a n t s . She r e q u e s t e d a h e a r i n g on the motion. I n l a t e r 

f i l i n g s r e l a t e d t o her postjudgment motion, I s b e l l c o n t i n u e d 

t o r e q u e s t a h e a r i n g on her postjudgment motion. The t r i a l 

c o u r t d i d not h o l d the r e q u e s t e d h e a r i n g , and, on October 14, 

2010, I s b e l l ' s postjudgment motion was d e n i e d by o p e r a t i o n of 

law. I s b e l l f i l e d a t i m e l y a p p e a l , which the supreme c o u r t 
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t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 

1975. 

On a p p e a l , I s b e l l contends t h a t the t r i a l c o u r t e r r e d 

when i t f a i l e d t o h o l d a h e a r i n g on her motion t o v a c a t e the 

summary judgment. She argues t h a t , when a p a r t y t h a t has 

f i l e d a postjudgment motion r e q u e s t s a h e a r i n g on t h a t motion, 

a c o u r t i s r e q u i r e d t o h o l d t h a t h e a r i n g . We agree. 

Rule 5 9 ( g ) , A l a . R. C i v . P., p r o v i d e s : 

" P r e s e n t a t i o n of any p o s t - t r i a l motion t o a judge i s 
not r e q u i r e d i n o r d e r t o p e r f e c t i t s making, nor i s 
i t r e q u i r e d t h a t an o r d e r c o n t i n u i n g any such 
motions t o a date c e r t a i n be e n t e r e d . A l l such 
motions remain pending u n t i l r u l e d upon by the c o u r t 
( s u b j e c t t o the p r o v i s i o n s of Rule 59.1), but s h a l l  
not be r u l e d upon u n t i l the p a r t i e s have had  
o p p o r t u n i t y t o be hear d t h e r e o n . " 

(Emphasis added.) D e s c r i b i n g the e f f e c t of the emphasized 

p a r t of t h a t r u l e , our supreme c o u r t has h e l d t h a t when a 

p a r t y r e q u e s t s a h e a r i n g on i t s postjudgment motion, "the 

c o u r t must g r a n t the r e q u e s t . " F l a g s t a r E n t e r s . , I n c . v. 

F o s t e r , 779 So. 2d 1220, 1221 ( A l a . 2000). However, a l t h o u g h 

a t r i a l c o u r t e r r s when i t f a i l s t o h o l d a r e q u e s t e d h e a r i n g 

on a Rule 59 postjudgment motion, the supreme c o u r t has 

e x p l a i n e d t h a t such e r r o r does not always r e q u i r e r e v e r s a l : 
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"Harmless e r r o r o c c u r s , w i t h i n the c o n t e x t of a Rule 
59(g) motion, where t h e r e i s e i t h e r no p r o b a b l e 
m e r i t i n the grounds a s s e r t e d i n the motion, or 
where the a p p e l l a t e c o u r t r e s o l v e s the i s s u e s 
p r e s e n t e d t h e r e i n , as a m a t t e r of law, a d v e r s e l y t o 
the movant, by a p p l i c a t i o n of the same o b j e c t i v e 
s t a n d a r d of r e v i e w as t h a t a p p l i e d i n the t r i a l 
c o u r t . " 

Greene v. Thompson, 554 So. 2d 376, 381 ( A l a . 1989). 

In the p r e s e n t case, I s b e l l s p e c i f i c a l l y r e q u e s t e d a 

h e a r i n g on her postjudgment motion. By f a i l i n g t o h o l d such 

a h e a r i n g , the t r i a l c o u r t committed e r r o r . We conclude t h a t 

t h a t e r r o r r e q u i r e s r e v e r s a l because, based on the above-

d i s c u s s e d e v i d e n c e and the arguments c o n t a i n e d i n I s b e l l ' s 

postjudgment motion (e.g., t h a t genuine i s s u e s of m a t e r i a l 

f a c t p r e c l u d e d the e n t r y of a summary judgment), t h e r e i s 

p r o b a b l e m e r i t t o I s b e l l ' s motion. 

Rogers argues t h a t t h i s c o u r t s h o u l d a f f i r m the t r i a l 

c o u r t ' s summary judgment because I s b e l l ' s motion was based on 

newly d i s c o v e r e d e v i d e n c e , i . e . , the t e s t i m o n y of the 

s a l e s p e r s o n who s o l d her the v e h i c l e , but t h a t she d i d not 

a c t u a l l y p r e s e n t t h a t t e s t i m o n y t o the t r i a l c o u r t or p r o v i d e 

any e v i d e n c e i n d i c a t i n g t h a t she c o u l d not have s u b m i t t e d t h a t 

t e s t i m o n y t o the t r i a l c o u r t b e f o r e the t r i a l c o u r t e n t e r e d 

the summary judgment. However, even assuming the t e s t i m o n y of 
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the s a l e s p e r s o n c o n s t i t u t e d "newly d i s c o v e r e d e v i d e n c e , " 

I s b e l l was not r e q u i r e d t o p r e s e n t t h a t e v i d e n c e i n her 

motion, see F l a g s t a r , 779 So. 2d a t 1221-22 ( t r i a l c o u r t ' s 

judgment r e v e r s e d f o r noncompliance w i t h Rule 59(g) i n f a i l i n g 

t o h o l d h e a r i n g on postjudgment motion t h a t i n c l u d e d o n l y 

a l l e g a t i o n s of j u r o r m i s c o n d u c t ) , and she was f r e e t o w a i t 

u n t i l the h e a r i n g she had r e q u e s t e d on her motion t o p r o v i d e 

e v i d e n c e of why she c o u l d not have s u b m i t t e d t h a t t e s t i m o n y 

b e f o r e the t r i a l c o u r t e n t e r e d the summary judgment, see Ex 

p a r t e Owen, 860 So. 2d 877, 880 ( A l a . 2003) ("In McDowell [v.  

B u r f o r d , 646 So. 2d 1327 ( A l a . 1 9 9 4 ) ] , we s t a t e d t h a t the 

p l a i n t i f f s were r e q u i r e d t o demonstrate the c i r c u m s t a n c e s t h a t 

had p r e v e n t e d them from p r e s e n t i n g e v i d e n c e t o c o u n t e r the 

e v i d e n c e o f f e r e d i n s u p p o r t of the defendant's motion f o r a 

summary judgment. 646 So. 2d a t 1328. There i s no r u l e , 

however, t h a t r e q u i r e s those c i r c u m s t a n c e s t o be demonstrated 

through a f f i d a v i t s or o t h e r e v i d e n c e s u b m i t t e d w i t h the 

w r i t t e n m o t i o n ; i t i s s u f f i c i e n t i f the t r i a l c o u r t c o n s i d e r s 

o r a l t e s t i m o n y t o s u p p o r t a Rule 59(e) motion t o a l t e r , amend, 

or v a c a t e a judgment."). 
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Moreover, i n a d d i t i o n t o r e l y i n g on the d i s c o v e r y of the 

whereabouts of the s a l e s p e r s o n and the t e s t i m o n y the 

s a l e s p e r s o n would p r o v i d e , I s b e l l a l s o argued i n her 

postjudgment motion t h a t t h e r e were genuine i s s u e s of m a t e r i a l 

f a c t p r e c l u d i n g summary judgment. That argument does not 

appear t o r e s t e n t i r e l y on newly d i s c o v e r e d e v i d e n c e , and, as 

a r e s u l t , the p r o v i s i o n of the s a l e s p e r s o n ' s t e s t i m o n y would 

not have been n e c e s s a r y t o su p p o r t a l l a s p e c t s of I s b e l l ' s 

postjudgment motion. 

Rogers a l s o r e s t a t e s t o t h i s c o u r t the arguments i t made 

to the t r i a l c o u r t i n su p p o r t of i t s summary-judgment motion. 

However, the q u e s t i o n posed by the p r e s e n t a p p e a l i s not 

whether the t r i a l c o u r t p r o p e r l y e n t e r e d a summary judgment i n 

f a v o r of the defendants b u t , r a t h e r , whether the t r i a l c o u r t ' s 

e r r o r i n r e f u s i n g t o a f f o r d I s b e l l the h e a r i n g she r e q u e s t e d 

on her postjudgment motion i s r e v e r s i b l e e r r o r because t h e r e 

was p r o b a b l e m e r i t i n I s b e l l ' s motion. See Greene, 554 So. 2d 

a t 381. We w i l l not, a t t h i s j u n c t u r e , make a d e t e r m i n a t i o n 

on the u l t i m a t e i s s u e s u n d e r l y i n g the summary judgment. As 

noted above, we have c o n c l u d e d t h a t t h e r e was p r o b a b l e m e r i t 

i n I s b e l l ' s postjudgment motion and, as a r e s u l t , t h a t the 
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t r i a l c o u r t e r r e d t o r e v e r s a l i n a l l o w i n g I s b e l l ' s 

postjudgment motion t o be d e n i e d w i t h o u t a h e a r i n g . 

Based on the f o r e g o i n g , we r e v e r s e the d e n i a l of I s b e l l ' s 

postjudgment motion by o p e r a t i o n of law, and we remand the 

cause t o the t r i a l c o u r t t o h o l d the r e q u e s t e d h e a r i n g on t h a t 

motion as mandated by R u l e 5 9 ( g ) , A l a . R. C i v . P. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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